Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


I 


PAIS 


J  \ 


2f.£-~  -^.^(..^1.^^ 


Department  Reports 


OP  THE 


STATE  OF  NEW  YORK 


CONTAINING  THE 


MESSAGES  OF  THE  GOVERNOR 

AND  THE 

DECISIONS,  OPINIONS  AND  RUUNGS 

OP  THE 

State  Officers,  Departments,  Boards 

and  Commissions 


OmCIAL  EDITION 

WOUAM  V.  R.  ERVING.  Miscellaneous  Reporter 


VOLUME  26 


.     •  *  •  * 

1 


ALBANY 
J.  B.  LYON  COMPANY.  PUBLISHERS 

1922 


Entered  aooordinc  to  act  of  Congrees  in  the  year  one  thousand  nine  hundred 

and  twenty-two, 

Bt  JOHN  J.  LYONS,  Sbgrbtabt  or  tkb  BrrjiTm  aw  Naw  Tobs, 

In  trust  for  the  People  of  the  said  State  in  the  office  of  the  librarian  ol  Congress 

at  Washington*  D.  C. 


DOCUMENTS 

w.  V    P    f. 

JWLY  1932 
327048 


INDEX 


State  Officials,  li 


THE   LEGISLATURE. 


Senators,  Ixv. 

Members  of  Assembly,  Izvii. 

PUBLIC  SERVICE  COMMISSION 

Albany  Southern  Railroad  Company,  In  the  matter  of  the  com- 
plaint, under  sections  71  and  72,  Public  Service  Commission 
Law,  of  John  Hall,  an  mayor  of  the  city  of  Rensselaer,  against, 
as  to  price  charged  the  public  for  gas  in  said  city.  (Case  No. 
7665),  580. 

Gas  and  electric  companies  —  gas  rates  —  service  charge. 
In  view  of  the  decision  of  the  Appellate  Division,  third 
department,  that  a  service  charge  is  ill^;al  and  that  it  is  a 
''  rent  or  gas  meter  charge/'  the  service  charge  set  forth  in 
respondent's  schedule  of  rates  should  not  be  allowed. 

Assuming  the  sales  of  gas  to  equal  the  sales  of  the  year  1920 
and  with  regard  to  probable  increased  sale,  and  upon  the 
required  revenue  necessary  to  meet  the  company's  proper  oper- 
ating expenses,  taxes,  etc.,  and  to  give  it  a  fair  return  upon 
the  capital  expended,  the  rates  were  computed  as  follows :  One 
dollar  for  the  first  300  cubic  feet;  seventeen  cents  per  100 
cubic  feet  for  the  next  700  cubic  feet;  sixteen  cents  per  100 
cubic  feet  for  the  nccrt  4,000  cubic  feet;  fifteen  cents  per  100 
eubic  feet  for  the  next  15,000  cubic  feet  and  fourteen  cents 
per  100  cubic  f ebt  for  the  excess  over  20,000  cubic  feet 

In  computing  the  rate  consideration  was  given  to  the  fact 
that  the  average  consumption  is  1,500  cubic  feet  per  month 
and  to  the  further  fact  that  a  very  large  majority  of  the  con- 
sumers use  less  than  1,500  cubic  feet  per  month.  At  the  rates 
so  computed  the  cost  to  consumers  using  1,500  cubic  feet  or 
under  per  month  will  be  less  than  under  the  rates  superseded 
including  the  service  charge.  The  cost  to  users  of  gas  in  excess 
of  1,500  eubic  feet  will  be  slightly  increased. 

Albany  Southern  Railroad  Company,  In  the  matter  of  the  com- 
plaint, under  sections  71  and  72  of  the  Public  Service  Com- 
mission Law,  of  John  Hall,  as  mayor  of  the  city  of  Rensselaer, 
against,  as  to  prices  charged  the  public  for  gas  and  dectricity 
in  said  city;  also  complaints  of  customers  in  said  city  for  gas 
and  electricity.    (Case  No.  7575),  592. 

Electric  and  gas  companies  —  electric  rates  —  method  of 
estimating  annual  revenue  —  allocation  of  operating  expenses. 
In  estimating  the  annual  revenue  of  the  company  to  be 
derived  from  the  sale  of  electrical  energy,  the  method  employed 
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by  the  company  in  applying  the  existing  rates  to  the  actual 
kilowatt  hours  sold  in  the  various  classifications  for  the  year 
1920  will  be  accepted  rather  than  an  estimate  based  on  the 
average  revenue  per  kilowatt  hour  sold  during  a  particular 
month. 

Where  the  company's  business  is  not  confined  to  the  city 
complaining  against  the  rates,  operating  expenses  will  be  allo- 
cated to  the  city  upon  a  comparison  between  the  kilowatt 
hours  sold  in  the  city  during  the  year  1920,  and  the  kilowatt 
hours  sold  in  the  entire  territory  during  the  same  period,  plus 
the  kilowatt  hours  sold  to  the  railroad  department  of  the  com- 
pany. Such  comparison  shall  not  include  the  kilowatt  hours 
used  by  the  company  or  the  kilowatt  hours  furnished  to  a  con- 
sumer of  energy  in  exchange  for  water  power  furnished  to  the 
company. 

It  appearing  that  the  rates  complained  against  will  not  give 
the  company  an  excessive  return,  the  complaint  is  dismissed. 

Company  directed  to  alter  and  modify  its  classification  so 
that  the  burden  to  the  rate  payers  will  be  more  equitably 
adjusted  and  still  produce  the  necessary  and  required  revenue. 

Amherst,  In  the  matter  of  the  complaint  of  the  town  of,  against 
Snyder  Gas  Company,  as  to  prices  charged  for  natural  gas  and 
as  to  service.     (Cases  Nos.  8139,  8230),  139. 

Natural  gas  compames  —  rates  —  depreciation  —  rate  hose. 
Reserve  for  depreciation.  Where  the  records  show  that  a 
company  has  not  earned  a  full  return  on  its  actual  investment 
and  the  reserve  has  been  accumulated  from  funds  which  would 
otherwise  have  been  properly  available  for  dividends,  having 
been  contributed  by  the  stockholders  and  not  by  the  rate  pay- 
ers, the  reserve  should  not  be  deducted  in  arriving  at  a  rate 
base. 

Depreciation.  Five  per  cent  of  the  actual  cost  of  the  physical 
property  and  an  additional  allowance  of  three  percent  of  the 
cost  of  the  wells  deemed  a  reasonable  allowance  for  deprecia- 
tion and  depletion. 

Proposed  rate  reduced  fifteen  cents  in  each  of  its  blocks. 

Bellevue  Theatre  Corporation,  In  the  matter  of  the  complaint  of, 
of  Niagara  Falls,  against  Niag^ara  Electric  Service  Corpora- 
tion, asking  that  electric  current  for  certain  purposes  be  fur- 
nished at  power  rate  instead  of  lighting  rate.  (Case  No.  205), 
423. 

Electric  light  and  power  companies  —  energy  supplied  for 
operation  of  moving  picture  machine  dassified  as  power  service. 
Where  the  operator  of  a  moving  picture  theatre  has  installed 
motors  and  generator  sets  for  the  conversion  of  the  alternating 
current  supplied  by  the  company  to  direct  current  which  is 
used  to  produce  an  intense  light  by  which  motion  pictures  are 
projected  upon  a  screen,  the  point  of  consumption  is  at  the 
motor  and  the  current  is  used  for  power  and  not  for  light. 
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Buffalo  and  Lackawanna  Traction  Company,  In  the  matter  of 
the  service  rendered  the  public  on  the  railroad  of  the,  in  the 
city  of  Buffalo.    Order  to  show  cause.     (Case  No.  6764.) 

Buffalo  and  Lake  Erie  Traction  Company,  Petition  of  Geoi^ 
Bullock  as  receiver  of,  under  section  54,  Public  Service 
Commissions  Law,  and  section  148,  Railroad  Law,  for  ap- 
proval of  a  traffic  agreement  with  the  receiver  of  the  Buffalo 
and  Lackawanna  Traction  Company,  as  to  the  use  of  the  last 
named  company's  railroad  by  the  first  named  company's  cars. 
Also  petition  of  Harry  Evers,  receiver  of  Buffalo  and  Lacka- 
wanna Traction  Company,  to  the  same  effect     (Case  No.  6775.) 

Buffalo  and  Lackawanna  Traction  Company,  Complaint  of  South 
Side  Citizens'  Association  of  Buffalo,,  against  Harry  Evers, 
receiver;  and  George  Bullock,  receiver,  Buffalo  and  Lake  Erie 
Traction  Company;  as  to  service  rendered  the  public.  (Case  No. 
A-7099.) 

Buffalo  and  Lackawanna  Traction  Company,  Petition  (or  com- 
plaint) of  Harz^  Evers,  as  receiver,  under  subdivision  1,  section 
49,  Public  Service  Commissions  Law,  for  permission  to  increase 
passenger  fare,  and  under  section  29,  Public  Service  Commis- 
sions Law,  for  permission  to  put  into  effect  new  tariff  on  short 
notice.     (Case  No.  30),  146. 

Electric  railways  —  order  made  dismissing  the  order  to  show 
cause  in  Case  No.  6764  and  the  complaint  in  Case  No,  7099; 
denying  the  petition  of  the  receivers  for  the  approval  of  their 
traffic  agreement  in  Case  No,  6775^  and  granting  the  prayer  of 
the  receiver  in  Case  No,  30. 

Darien  Telephone  Company,  In  the  matter  of  the  complaint  of 
Joseph  Michaels  of  the  town  of  Darien,  Oenesee  county,  against, 
as  to  removal  of  telephone  for  non-payment  of  business  rate. 
(Case  No.  180),  344. 

Telephone  companies  —  rates  —  discriminations.  Company 
endeavored  to  charge  complainant  a  business  rate  on  the 
ground  that  he  transacted  a  considerable  business  in  cattle 
buying  in  addition  to  his  regular  farming  business.  Ordered, 
that  company  re-establish  residence  telephone  service  and 
chaige  same  rate  fixed  by  tariffs  for  other  rural  residence 
subscribers. 

# 

Erie  Barge  Freight  Terminal  Company,  Inc.,  In  the  matter  of 
the  petition  of,  under  section  157,  Transportation  Corpora- 
tions Law,  for  approval  of  the  issuance  of  $100,000  common 
capital  stock.     (Case  No.  7966),  136. 

Application  for  permission  and  approval  to  exercise  fran- 
chise and  issue  stock  held  pending  the  consent  of  the  city  of 
Buffalo  to  the  use  of  certain  streets  and  the  approval  of  such 
consent  by  the  Commission. 
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Erie  County  Traction  Company,  In  the  matter  of  the  petition 
of,  under  subdivision  1,  section  49,  Public  Service  Commissions 
Law,  and  section  181,  Railroad  Law,  for  permission  to  increase 
eertain  passenger  fares.    (Case  No.  156),  460. 

Electric  raiiways  —  rate8  —  Public  Service  Commissions  Law, 
i  49.  Under  the  amendment  to  section  49,  Public  Service  Com- 
missions Law,  the  Commission  may  determine  the  just  and 
reasonable  rates  of  fare  to  be  observed  notwithstanding  that 
a  higher  or  lower  rate  has  been  prescribed  by  statute,  contract, 
franchise  condition  or  other  agreement.     (P.  453.) 

Where  two  or  more  railroads  are  merged  and  consolidated 
under  the  provisions  of  the  Railroad  Law  and  with  the  consent 
of  the  Commission,  they  constitute  one  system  and  should  be 
operated  as  a  whole.    (P.  454.) 

It  appearing  that  the  fares  are  insufficient  to  yield  reasonable 
compensation  for  the  service  rendered,  the  company  is  permitted 
to  establish  a  cash  fare  of  seven  cents  in  each  of  its  five  zones, 
except  one  zone  in  the  city  of  Buffalo  where  the  fare  shall  be 
five  cents,  and  to  sell  four  tickets  for  twenty-five  cents,  each 
ticket  good  for  the  transportation  of  one  passenger  between  any 
two  points  in  each  of  the  five  zones.     (P.  454.) 

Erie  Railroad  Company,  In  the  matter  of  the  petition  of,  under 
section  54,  Railroad  Law,  for  consent  to  the  discontinuance  of 
the  services  of  an  agent  at  each  of  stations  on  its  railroad  known 
as  Garwoods,  Adrian,  Coopers,  Curtis,  Campville,  Bums,  and 
Smithboro.     (Case  No.  8148),  62. 

Railroads  —  discontinuance  of  agencies  at  rurai  stations. 
Company  permitted  to  discontinue  certain  of  its  agencies  at 
rural  stations  under  certain  conditions  imposed  by  the  order. 

Hellinghausen,  Joseph,  In  the  matter  of  the  complaint  of,  against 
John  J.  Kuhn,  receiver,  Richmond  Light  and  Railroad  Company, 
asking  that  the  electric  lines  of  said  company  be  extended  to 
residences  owned  by  complainant,  Nos.  44  and  46  Sea  Foam 
street  (No.  46  being  occupied  by  complainant).  New  Dorp  Beach, 
Staten  Island,  and  electricity  be  furnished  occupants.  (Case  No. 
29),  410. 

Electric  lighting  companies  —  extension  of  service  lines— ^ 
Transportation  Corporations  Law,  5  62.  The  100  feet  referred 
to  in  section  62  of  the  Transportation  Corporations  Law, 
within  which  service  must  be  rendered,  is  to  be  measured  not 
in  a  direct  line  over  private  property  of  other  persons  but 
along  a  course  which  the  company  has  a  right  to  follow. 

Where  a  company  has  filed  a  schedule  providing  that  service 
will  be  furnished  to  premises  more  than  100  feet  from  com- 
pany's line,  upon  condition  that  the  appellant  pay  a  portion 
of  the  amount  required  to  cover  the  cost  of  the  extension,  such 
amount  so  advanced  to  be  reimbursed  out  of  bills  for  current 
used,  the  applicant  should  avail  himself  of  such  schedule 
privilege. 

Complaint  dismissed. 
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Jamestown  Telephone  Corporation,  In  the  matter  of  the  joint  com- 
plaint of  the  city  of  Jamestown,  by  its  mayor,  and  of  the  James- 
town Chamber  of  Commerce,  by  its  secretary,  against;  as  to 
rates  now  charged  and  proposed  to  be  charged,  effective  July  3, 
1921,  for  telephone  service  in  said  city;  also  asking  suspension 
of  the  proposed  rates.    (Case  No.  125),  142. 

Telephone  companies — temporary  rate  aUowed,  Company 
permitted  to  collect  the  proposed  increased  rates  with  the 
understanding  and  upon  the  condition  that  any  excess  between 
the  rates  so  collected  and  rates  finally  allowed  shall  be  paid  by 
the  company  to  its  subscribers. 

Katonah  lighting  Company,  In  the  matter  of  the  complaint  under 
sections  71,  and  72,  Public  Service  Commissions  Law,  of  cus- 
tomers in  the  hamlets  of  Elatonah,  Bedford,  Bedford  Hills  and 
Bedford  Centre,  Westchester  county,  against;  as  to  prices  charged 
the  public  for  electricity.     (Cases  Nos.  7951  and  7952),  199. 

Electric  lighting  companies  —  rates  —  service  charge  —  rate 
base  —  amortization.  Where  a  company  purchases  its  energy 
under  contract  which  runs  for  three  years  but  keeps  its  gen- 
erating apparatus  in  condition  to  be  operated  on  short  notice, 
the  value  of  the  generating  apparatus  and  plant  should  be 
allowed  to  remain  in  fixed  capital  and  be  included  in  the  rate 
base.     (P.  201.) 

The  reserve  for  accrued  amortization  of  capital  wiU  not  be 
deducted  from  fixed  capital  in  arriving  at  the  rate  base  where 
it  appears  that  it  is  purely  a  book  figure  and  has  not  been 
contributed  by  the  rate  payers.     (P.  202.) 

Order  entered  requiring  a  reduction  of  40  per  cent  in  the 
service  charge  for  lighting  service  and  a  reduction  of  50  per 
cent  in  the  service  charge  for  the  first  horsepower  or  less  of 
installed  capacity  for  power  service.     (P.  205.) 

Lehigh  Valley  Railroad  Company  (lessee).  In  the  matter  of  the 
petition  of,  for  consent  to  the  discontinuance  of  the  services 
of  an  agent  at  its  Cayuta  freight  and  passenger  station,  Schuyler 
county.     (Case  No.  8205),  208. 

BaUroads — application  for  the  diseontimuxnce  of  an  agency 
sta;tion  denied. 

Lehigh  Valley  Railroad  Company  (lessee).  In  the  matter  of  the 
petition  of,  for  consent  to  the  discontinuance  of  the  services 
of  an  agent  at  its  West  Danby  freight  and  passenger  station, 
Tompkins  county.     (Case  No.  8203),  417. 

BaUroads  —  applica^n  for  consent  to  the  discontinuance 
of  the  service  of  an  agent  at  a  passenger  station  denied, 

LfShigh  Valley  Railroad  Company  (lessee),  In  the  matter  of  the 
petition  of,  for  consent  to  the  discontinuance  of  the  services 
of  an  agent  at  its  Willow  Creek  freight  and  passenger  station, 
Tompkins  county.     (Case  No.  8204),  205. 

BaUroads  —  application  for  the  discontinuance  of  an  agency 
aitation  granted  under  certain  conditions. 
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Long  Island  Gas  Corporation,  In  the  matter  of  the  petition  (or 
complaint)  of,  under  sections  71  and  72,  Public  Service  Com- 
missions Law,  asking  this  commission  to  fix  higher  maximum 
prices  for  g^  (manufactured)  to  be  charged  the  public  by  said 
company  in  the  villages  of  Sag  Harbor  and  Southampton  and 
the  town  of  Southampton,  Suffolk  county;  also  under  suodivision 
12,  section  66,  Public  Service  Commissions  Law,  that  the  pro- 
posed new  prices  may  be  put  in  effect  on  five  days'  notice.  (Case 
No.  7920),  59. 

Cras  companies  —  rates.  Maximum  rate  of  two  dollars  and 
eighty-five  cents  per  1,000  cubic  feet  fixed  for  a  period  of  time 
not  to  exceed  January  1,  1922. 

Long  Island  Lighting  Company,  In  the  matter  of  the  petition  or 
complaint  of  the,  asking  this  commdssion  to  fix  higher  prices 
for  gas  (manufactured)  to  be  charged  the  public  by  said  com- 
pany; also  that  any  new  prices  det^mined  may  be  put  in  effect 
on  three  days'  notice.     (Case  No.  8188),  133. 

Gas  companies  —  temporary  rate.  As  a  temporary  relief  the 
company  is  permitted  to  increase  its  rates  from  one  dollar 
and  seventy-five  cents  to  two  dollars  per  1,000  cubic  feet,  such 
increase  to  remain  effective  until  such  time  as  operating  costs 
can  be  more  accurately  estimated.  Minimum  rate  of  one  dollar 
per  month  modified. 

New  York  Central  Railroad  Company  (Harlem  division),  In  the 
matter  of  the  complaint  of  Lanman  Crosby  of  the  town  of 
Greenburgh,  Westchester  county,  against  the,  in  respect  to  require- 
ment of  photograph  on  commutation  ticket.    (Case  No.  302),  648. 

JRatlroods  —  commutation  tickets  —  requirement  that  holder 
of  ticket  furnish  photograph  held  to  be  reasonable  and  not 
discrimimttory.  Where  commutation  tickets  have  been  used  by 
persons  other  than  those  to  whom  they  were  issued,  the  require- 
ment by  the  company  that  persons  purchasing  tickets  should 
furnish  photographs  for  identification  is  a  reasonable  require- 
ment and  not  discriminatory. 

The  charge  borne  by  the  purchaser  to  obtain  the  necessary 
photograph  does  not  give  the  company  a  greater  compensation 
for  carrying  the  passenger  than  the  rate  prescribed  by  the 
schedule  for  such  ticket. 

New  York  State  RaOways,  In  the  matter  of  petition  of  the,  to 
increase  passenger  fares  in  Utica  and  vicinity,  and  to  filing  tariff 
on  short  notice.     (Case  No.  7997),  381. 

Electric  raUways  —  fares  —  value  —  depreciation  — adequate 
return.  Value,  Estimated  cost  of  reproduction  is  merely  one 
method  of  reaching  just  decisions  upon  the  question  of  fair 
value.  It  cannot  be  used  without  reason  and  its  use  in  a  period 
when  prices  have  been  subject  to  such  violent  fluctuations  as 
have  characterized  the  past  five  years  would  leave  little  of  fair- 
ness in  the  term  ''fair  value"  which  means  essentially  the 
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just  amaniit  on  whidi  a  public  ntility  company  is  entitled  to 
earn  a  retnm.     (P.  384.) 

Organigation  and  development  expenses.  When  a  company 
has  once  charged  off  an  item  as  expense  it  has  been  reimbursed 
by  the  public,  which  is  under  no  obligation  to  pay  interest 
upon  the  item  perpetually  on  the  impossible  hypothesis  that 
the  property  is  to  be  reproduced  at  some  one  time.     (P.  385.) 

Deduction  of  accrued  depreciation.  From  the  moment  that 
cars,  rails,  ties,  buildings  and  the  like  are  placed  in  service 
they  begin  to  deteriorate  and  sooner  or  later  have  to  give  place 
to  others.  The  company  is  entitled  to  recover  their  cost  dur- 
ing the  period  of  service  from  persons  who  enjoy  the  service. 
(P.  386.) 

Adequate  return.  If  the  public  is  expected  to  make  up  every 
deficiency  in  order  to  give  a  utility  a  good  round  rate  of  earn- 
ing power,  then  the  public  is  entitled  to  the  benefit  of  the 
surplus  over  the  agreed  upon  earning  rate  in  times  of  pros- 
perity.   (P.  391.) 

Petition  for  increased  fare  dianissed. 

New  York  Telephone  Company,  In  the  matter  of  the  complaint 
of  G^rge  S.  Buck,  as  mayor  of  Buffalo,  against,  as  to  tariff 
of  telephone  chai^^  effective  May  1,  1918.  (Case  No.  6427), 
455. 

Telephone  companies  —  rates  —  valuation  of  property. 
Valuation,  Rates  should  be  based  upon  the  reasonable  fair 
value  of  the  property  as  it  exists  at  the  time  of  the  hearing, 
and  neither  orig^al  cost  nor  reproduction  cost  now,  considered 
separately,  is  determinative,  but  consideration  must  be  given 
to  orginal  costs  and  to  present  reproduction  cost,  less  depre- 
ciation, as  well  as  to  all  other  facts  and  circumstances  which 
have  a  bearing  upon  the  value  of  the  property,  and  a  fair 
present  value  determined  after  consideration  of  all  these  ele- 
ments. Each  case  must  be  considered  on  its  own  merits  and 
controlled  by  it  own  circumstances,  and  such  result  of  value 
arrived  at  as  may  be  just  and  right.    (P.  459.) 

Revenue  and  return.  The  figures  set  forth  indicate  that  the 
net  revenues  of  1919-1920  were  not  such  as  to  produce  more 
than  a  fair  return.  For  1921  it  is  dear  that  more  than  a  fair 
return  is  being  received.  Order  recommended  that  company 
file  a  schedule  in  conformity  with  rates  determined.  (Pp.  463-- 
464.) 

New  York  Telephone  Company,  In  the  matter  of  the  complaint 
of  Henry  H.  Farmer,  mayor  of  the  city  of  Syracuse,  a^inst, 
as  to  increase  in  rates  in  said  city,  effective  September  1,  1920« 
(Case  No.  7770.) 

New  York  Telephone  Company,  In  the  matter  of  the  complaint 
of  Walter  R.  Stone,  as  mayor  of  the  city  of  Syracuse,  against, 
as  to  increase  in  rates  in  said  city,  effective  December  1,  1919. 
(Case  No.  7178),  235. 
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Telephone  companies  —  rates  —  segregation  —  franchise  — 
valuation  —  intangible  costs  —  going  value  —  depreciation  — 
expenses.  Franchise  agreement.  A  clause  in  the  franchise 
granted  to  the  predecessor  of  the  New  York  Telephone  Com- 
pany in  the  city  of  Syracuse,  attempting  to  limit  the  rates 
which  may  be  charged,  does  not  deprive  the  Commission  of 
authority  to  fix  just  and  reasonable  rates.  (Pub.  Serv.  Comm. 
Law,  4  97.)  (P.  242.) 

Physical  valucUion.     The  power  of  the  Commission  to  fix 
rates  is  limited  to  a  reasonable  average  return  upon  the  value 
of  the  property  actually  used  in  the  public  service.     (Pub." 
Serv.  Comm.  Law,  4  97.)     (P.  244.) 

Intangible  costs.  In  the  absence  of  evidence  to  show  the 
amount  of  actual  expenditures  for  preliminary  and  develop- 
ment expenses,  the  Commission  fixed  an  allowance  for  such 
costs  on  the  basis  of  10  per  cent  of  the  book  value.  (Pp.  245- 
248.) 

Going  value.  The  company's  claim  of  $1,600,000  for  going 
value,  based  upon  the  Wisconsin  or  ^'historical  method/'  re- 
jected.   (P.  249.) 

Depreciation.  The  peculiar  conditions  and  circumstances  sur- 
rounding the  operation  of  a  modem  telephone  company  and 
the  constant  growth  of  new  and  improved  methods  and  appli- 
ances make  it  essential  that  reserves  be  allowed  in  excess  of 
those  for  ordinary  replacements.     (Pp.  250-251.) 

Expenses.  Any  decrease  in  the  items  making  up  ''traffic 
expenses,"  which  are  based  on  actual  expenditures,  would  be 
arbitrary  and  should  not  be  made  until  diecked  by  figures  of 
experience.     (P.  253.) 

Segregation  of  toll  and  exchange  property,  under  the  theo- 
retical plan  presented,  might  result  in  establishing  separate  toll 
service  telephones  and  exchanges  and  would  eliminate  very 
little  expense.  The  potential  service  resulting  from  every  tele- 
phone instrument  being  a  toll  instrument  is  much  too  valuable, 
as  a  public  convenience,  to  be  thus  disposed  of.     (Pp.  253-255.) 

Contract  with  American  Telephone  and  Telegraph  Company. 
This  Commission  believes,  in  common  with  the  rate  making 
bodies  of  several  of  the  states,  that  the  contract  with  the 
American  Telephone  and  Telegraph  Company  should  be 
definitely  and  finally  inquired  into,  ^  and  its  entire  effect  con- 
sidered, to  the  end  that  a  sound  basis  may  be  fixed  for  pay- 
ments which  shall  not  be  fraudulent  in  their  effect  on  the  rate 
payer.     (P.  258.) 

Conclusions.  The  value  of  this  company's  property  used  and 
useful  in  the  public  service,  its  rates  chai^ged,  and  its  regula- 
tion so  far  as  regulation  can  go  in  the  matter  of  policies  and 
practice,  should  be  considered  on  the  basis  of  its  state-wide 
activities.     (P.  262.) 

No  evidence  has  been  produced  to  justify  a  finding  that  the 
rates  put  into  effect  by  the  company  are  unjust,  unreasonable, 
unjustly  discriminatory,  unduly  preferential  or  in  violation  of 
law.    The  complaints  are,  therefore,  dismissed.     (P.  263.) 
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New  York  Telephone  Company,  In  the  matter  of  the  hearing  on 
motion  of  the  Commission,  as  to  rates,  charges  and  rentals  and 
the  regulations  and  practices  affecting  rates,  charges  and  ren- 
tals of  the.     (Case  No.  377),  668. 

Telephone  companies  —  rates  —  determination  of  the  com^ 
plaints  heretofore  filed  by  many  of  the  municipalities  of  the 
State  shall  be  based  upon  a  '^  company-wide "  or  "  State- 
wide^^  investigation  instituted  on  motion  of  the  Commission. 
The  injustice  and  futility  of  the  "  local  area "  scheme  of 
handling  telephone  rates  has  been  made  apparent  by  the  trial 
of  the  Buffalo  and  Syracuse  cases  by  the  Commission.  It  is 
apparent  that  the  'Hocal  area"  theory  fails  to  get  at  the  real 
facts,  is  unduly  expensive,  obviously  productive  of  "protracted 
litigation,  impractical  and  inadequate. 

The  New  York  Telephone  Company,  either  directly  or 
through  subsidiary  companies,  owns  Imd  operates  95  per  cent 
of  the  telephones  in  the  State.  It  operates  under  a  Stkte- 
wide  franchise  and  its  toll  and  exchange  service  is  carried  on 
through  the  medium  of  the  same  property.  The  company  is 
by  stock  ownership,  or  otherwise,  controlled  by  the  American 
Telephone  and  Telegraph  Company,  to  the  extent  that  its 
revenues  and  expenses  are,  and  have  been,  increased  or  dimin- 
ished by  moneys  received  from,  or  moneys  paid  to  the  said 
American  Telephone  and  Telegraph  Company,  under  contracts 
not  dearly  explained  or  understood,  and  because  of  which  tele- 
phone rates  may  be  affected.  There  are  also  certain  relation- 
ships existing  between  the  New  York  Telephone  Company  and 
the  Western  Electric  Company,  a  corporation  manufacturing 
and  supplying  telephone  equipment,  which  should  be  scrutin- 
ized. The  company's  capital  investments  and  its  various 
reserve  funds, are  not  made  up  or  divided  with  regard  to  local 
exchange  areas  or  municipal  hmits  but  are  maintained  as  single 
funds. 

Under  the  "  company- wide  "  or  **  State-wide  "  theory  every 
fact  relative  to  the  conduct  of  the  company's  entire  business 
is  investigated,  including  the  determination,  once  and  for  all, 
of  the  value  of  the  company's  entire  property,  as  well  as 
expenses  required  for  the  operation  and  maintenance  of  proper 
service.  The  facts  found  and  valuations  so  made  should  fur- 
nish a  sound  and  settled  basis  for  the  use  of  a  community,  or 
the  Commission,  in  future  investigations. 

A  hearing  should  be  entered  upon,  on  the  motion  of  ^his 
Commission,  and  an  investigation  had  of  the  rates,  charges 
and  rentals  of  the  New  York  Telephone  Company  within  the 
State  of  New  York,  and  of  the  rules,  regulations  and  practices 
of  said  company  and  of  its  inter-corporate  relationship  to  other 
companies,  to  the  end  that  the  complaints  heretofore  filed  and 
hereafter  to  be  filed  may  be  determined  with  the  aid  of  the 
basic  facts  thus  established. 

Niagara  Electric  Service  Corporation,  In  the  matter  of  the  com- 
plaint of  Bellevue  Theatre  Corporation  of  Niagara  Falls,  against^ 
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asking;  that  electric  current  for  certain  purposes  be  furnished 
at  power  rate  instead  of  lighting  rate.     (Case  No.  205) ,  423. 

Electric  light  and  power  companies  —  energy  supplied  for 
operation  of  moving  picture  machine  classified  as  power  serv' 
ice.  Where  the  operator  of  a  moving  picture  theatre  has 
instaUed  motors  and  generator  sets  for  the  conversion  of  the 
alternating  current  supplied  by  the  company  to  direct  current 
which  is  used  to  produce  an  intense  light  by  which  motion 
pictures  are  projected  upon  a  screen,  the  point  of  consumption 
18  at  the  motor  and  the  current  is  used  for  power  and  not  for 
'    Ught 

Northern  Adirondack  Power  Company,  In  the  matter  of  the  com- 
plaint of  twenty-six  Customers  for  electricity  against,  as  to  serv- 
ice of  electricity  rendered  the  public.     (Case  No.  7634),  233. 

Electric  power  and  light  companies  —  order  amended.  It 
'  appearing  that  an  aerial  ground  wire  is  not  an  essential  and 
necessary  protection  against  lightning  in  this  particular  case, 
the  order  heretofore  made  is  modified  and  amended  by  striking 
therefrom  the  ordering  dause  (3)  which  required  such  instal- 
lation. 

Peoples  Natural  Ghis  Company  (West  Seneca,  Erie  county),  In 
the  matter  of  the  petition  (or  complaint)  of  the,  under  sections 
71  and  72,  Public  Service  Commissions  Law,  asking  this  Com- 
mission to  fix  higher  prices  for  natural  gas  to  be  charged  the 
public  by  said  company.     (Case  No.  93),  501. 

Natural  gas  companies  —  rates  —  service  charge  —  minimum 
charge.  Rate  of  .seventy-two  cents  per  1,000  cubic  feet  of 
natural  gas,  with  discount  for  prompt  payment,  allowed  to 
enable  company  to  augment  its  supply  of  gas  by  purchase,  pay 
its  operating  expenses,  set  up  a  reasonable  reserve  for  de- 
preciation, and  earn  a  reasonable  return  on  the  value  of  its 
property. 

Company's  request  for  a  service  charge  not  allowed,  but 
because  of  the  fact  that  many  of  the  customers,  while  retaining 
meters,  are  using  practically  no  gas,  a  minimum  charge  is  fixed 
at  the  sum  of  seventy  cents  per  month. 

Plattsburgh  Gas  and  Electric  Company,  In  the  matter  of  the  com- 
plaint of  customers  for  electricity  for  power  in  the  city  of  Platts- 
burgh against,  as  to  change  in  method  of  fumshing  current  to 
motors.     (Case  No.  106),  635. 

Electric  companies  —  change  in  form  of  current  —  burden  of 
proof.  The  established  general  rule  requires  an  electric  com- 
pany which  proposes  to  chang^e  the  form  of  the  current  supplied 
to  bear  the  expense  of  changing  the  consumers'  apparatus.  An 
exception  to  this  rule  will  be  made  however  where  it  is  shown 
that  the  company  would  be  unable  to  reimburse  itself  for  the 
expense  of  changing  consumers'  apparatus  and  that  proper 
progress  would  be  impeded  if  the  change  were  not  made. 

The  burden  of  establishing  it^  right  to  come  within  the 
oeptions  is  on  the  company. 
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Richmond  Light  and  Railroad  Company,  In  the  matter  of  the 
complaint  of  Joseph  HeUinghausen  against  John  J.  Knhn,  re- 

'  ceiver  of  the,  asking  that  the  electric  lines  of  said  company  be 
extended  to  residences  owned  by  complainant,  Nos.  44  and  46 
Sea  Foam  street  (No.  46  being  occupied  by  complainant),  New 
Dorp  Beach,  Staten  Island,  and  electricity  be  furnished  occupants. 
(Case  No.  29),  410. 

Electric  lighting  companies  —  extension  of  service  lines  — 
Transportation  Corporations  Law,  4  62.  The  100  feet  referred 
to  in  section  62  of  the  Transportation  Corporations  Law,  within 
which  service  must  be  rendered,  is  to  be  measured  not  in  a 
direct  line  over  private  property  of  other  persons  but  along  a 
course  which  the  company  has  a  right  ^o  follow. 

Where  a  company  has  filed  a  schedule  providing  that  service 
will  be  furnished  to  premises  more  than  100  feet  from  company's 
line,  upon  condition  that  the  applicant  pay  a  portion  of  the 
amount  required  to  cover  the  cost  of  the  extension,  such  amount 
so  advanced  to  be  reimbursed  out  of  bills  for  current  used, 
the  applicant  should  avail  himself  of  such  schedule  privilege. 

Complaint  dismissed. 

Rochester  Telephone  Corporation,  In  the  matter  of  the  cottiplaint 
of  the  city  of  Rochester  against.     (Case  No.  130),  638. 

Telephone  companies  —  franchises  —  rates  —  burden  of 
proof.  Where  a  telephone  company  acquires  the  physical  prop- 
erty of  another  company  but  not  its  franchise,  it  is  not  bound 
by  any  provisions  or  conditions  therein. 

The  burden  of  proof  is  upon  the  company  to  show  that 
metered  service  meets  the  wants  and  necessities  of  the  business 
subscribers,  or  at  least  the  larger  part  of  them,  and  that  its 
rates  are  just  and  reasonable. 

Seneca  River  Power  Company,  In  the  matter  of  the  complaint  of 
F.  V.  Whitbeck  and  four  others  of  Lamson,  Onondaga  county, 
against,  alleging  refusal  to  furnish  electricity  to  complainants' 
residences  and  buildings  unless  bonds  are  purchased.  (Case 
No.  216),  341. 

Electric  lighting  companies  —  extension  of  distribution  system 
—  Transportation  Corporations  Law,  J  62.  Company  ordered 
to  extend  its  distribution  system  and  supply  electric  energy  to 
petitioners. 

Snyder  Gas  Company,  In  the  matter  of  the  complaint  of  town  of 
Amherst  against,  as  to  prices  charged  for  natural  gas  and  as  to 
service.     (Cases  Nos.  8139,  8230),  139. 

NaturiU  gas  companies  —  rates  —  depreciation  —  rate  base. 
Reserve  for  depreciation.  Where  the  records  show  that  a  com- 
pany has  not  earned  a  full  return  on  its  actual  investment  and 
the  reserve  has  been  accumulated  from  funds  which  would 
otherwise  have  been  properly  available  for  dividends,  having 
been  contributed  by  the  stockholders  and  not  by  the  rate  payers, 
the  reserve  should  not  be  deducted  in  arriving  at  a  rate  base. 
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Depreciation,  Five  percent  of  the  actual  cost  of  the  physical 
property  and  an  additional  allowance  of  three  per  cent  of  the 
cost  of  the  wells  deemed  a  reasonable  allowance  for  depreciation 
and  depletion. 

Proposed  rate  reduced  fifteen  cents  in  each  of  its  blocks. 

Southern  New  York  Power  Company,  In  the  matter  of  the  com- 
plainty  under  sections  71  and  72,  Public  Service  Commissions  Law, 
of  the  trustees  of  the  village  of  Deposit  (Broome  and  Delaware 
counties)  against,  as  to  rates  for  electricity  for  power,  proposed 
to  be  effective  December  15,  1920.     (Case  No.  7960). 

Southern  New  York  Power  Company,  In  the  matter  of  the  com- 
plaints, under  sections  71  and  72,  Public  Service  Commissions  Law, 
of  the  trustees  of  the  village  of  Hancock,  Delaware  county,  and  of 
customers  in  the  incorporated  villages  of  Hancock  and  Deposit, 
against,  as  to  rates  for  electricity  for  power,  effective  December  15, 
1920,  in  said  municipalities.     (Case  No.  7965),  69. 

Electric  power  companies  —  rates  —  reasonable  return.  Com- 
plaints against  rates  for  power  dismissed  where  the  results  of 
computations  indicate  that  such  rates  will  not  produce  an 
unreasonable  return  on  the  total  operations  of  the  company, 
both  power  and  light,  in  the  district  affected,  and  will  ieJl 
slightly  short  of  an  eight  per  cent  return  on  power  business. 

Utica  Gas  and  Electric  Company,  In  the  matter  of  the  petition  (or 
complaint)  of.  under  sections  71  and  72,  Public  Service  Commis- 
sions Law,  asking  this  Commission  to  fix  higher  maximum  prices 
for  gas  (manufactured)  to  be  charged  the  public  by  said  company 
in  the  city  of  Utica  and  the  Utica  distriot.    (Case  No.  8109),  503^ 

Gas  companies  —  rates  —  reserve  for  accrued  amortization. 
The  reserve  for  accrued  amortization  of  capital,  having  been 
accumulated  by  charges  against  the  rate  payers  in  past  years 
which  have  fairly  represented  the  annual  burden  of  retirement 
loss  not  yet  realized,  the  balance  in  such  reserve  should  be 
deducted  from  the  corrected  fixed  capital  to  find  what  has 
actually  been  invested  in  the  enterprise  by  the  security  holders 
of  the  corporation.     (P.  509.) 

It  appearing  that  the  present  rates  will  produce  a  reasonable 
return  upon  the  value  of  the  property  devoted  to  the  public 
service,  tiie  petition  of  the  company  for  an  increase  and  the 
petition  of  the  city  for  a  decrease  are  dismissed.  (P.  513, 
514.) 

Van  Wagnen,  Ray  M.,  In  the  matter  of  the  petition  of,  to  operate 
a  bus  line  or  motor  vehicle  route  in  the  cities  of  Niagara  Falls, 
Lockport  and  elsewhere.     (Case  No.  176),  420. 

Automobile  stage  routes  —  certificate  of  public  convenience 
and  necessity  granted. 

Western  New  York  Utilities  Company,  Inc.,  In  the  matter  of  the 
complaint  of  the  incorporated  village  of  Albion,  Orleans  county, 
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nnder  sections  71  and  72,  Public  Service  Commissions  Law  against, 
as  to  prices  charged  the  public  for  gas  in  said  village.  (Case 
No.  8126),  645. 

Gas  companies  —  rates.  Gas  rates  reduced  to  the  sum  of 
$3.15  for  the  first  1,000  cubic  feet;  $2.60  for  the  next  2,500 
cubic  feet,  and  $2.35  per  1,000  cubic  feet  for  all  in  excess  of 
3,500  cubic  feet.  Minimum  charge  of  seventy-five  cents 
ordered. 

PUBLIC  SERVICE  COMMISSION 

Second  District 

Adirondack  Power  and  Light  Corporation,  In  the  matter  of  the 
complaint  under  sections  71  and  72,  Public  Service  Commissions 
Law,  by  David  D.  Council,  as  acting  mayor  of  the  city  of 
Schenectady,  against,  as  to  prices  charged  the  public  for  gas 
(manufactured)  in  said  city.     (Case  No.  7633). 

Adirondack  Power  and  Light  Corporation,  In  the  matter  of  the 
complaint  of  trustees  of  the  incorporated  village  of  Scotia, 
Schenectady  county,  against,  as  to  prices  chai*ged  the  public  for 
gas  (manufactured)  in  said  village.    (Case  No.  7638),  1. 

Gas  companies  —  rates  —  rate  hose  —  reserve  for  deprecia- 
tion. Bate  base.  Where  the  company  has  made  no  more  than 
a  fair  return  during  a  substantial  period  of  years,  it  would  be 
entitled  to  a  return  upon  the  amount  of  its  original  invest- 
ment without  depreciation.     (P.  4.) 

Expected  expenditures  should  not  be  allowed  as  additions 
to  the  fixed  capital.  They  relate  to  a  period  which  cannot  be 
taken. into  consideration  under  the  evidence  submitted  in  th's 
case  in  determining  the  operating  revenues  and  costs  of  the 
company.     (P.  8.) 

Intangible  items.  Twelve  per  cent  of  the  value  of  the 
tan^ble  property  allowed  for  the  intangible  items.     (P.  9.) 

Reserve  accumulated  for  the  purpose  of  making  good  de- 
preciation has  been  invested  in  the  plant  of  the  concern.  This 
is  a  fund  contributed  by  the  rate  payers  and  not  by  the  stock- 
holders. The  rate  payers  should  not  be  required  to  pay  a 
return  thereon  to  the  company  which  did  not  contribute  to 
the  fund.    (P.  10.) 

A  judgment  against  the  company  in  a  large  amount  should 
properly  be  amortized  over  a  series  of  years  and  not  be  charge- 
able in  full  annually  against  the  rate  payers.     (P.  15.) 

Bates.  Orders  entered  fixing  the  maximum  price  of  gas  at 
one  dollar  and  thirty-five  cents  per  1,000  cubic  feet,  with  a 
discount  of  ten  cents  per  1,000  cubic  feet  for  prompt  pa3nnent, 

and  with  a  minimum  charge  of  fifty  cents  per  month. 

• 

Binghamton  Ghis  Works,  In  the  matter  of  the  complaint  under 
sections  71  and  72,  Public  Service  Commissions  Law,  of 
Thomas  A.  Wilson,  as  mayor  of  the  city  of  Binghamton,  against, 
as  to  prices  charged  the  public  for  gas  (manufactured) ;  and 
as  to  the  heat  units,  purity,  and  pressure  of  the  gas  furnished 
in  said  city.     (Case  No.  7631),  119. 
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Gaa  companies  —  rates  —  quality  —  pressure.  Evidence  exam- 
ined and  rate  of  one  dollar  and  thirty-five  cents  per  1,000  cubic 
feet  allowed,  with  discount  of  ten  cents  per  1,000  cubic  feet  for 
prompt  payment,  during  period  ending  October  first  next. 

Brooklyn  Borough  Gas  Company,  In  the  matter  of  the  complaint, 
petition  and  application  of  the,  in  respect  of  the  standard  and 
the  price  of  gas  manufactured,  furnished  and  sold  by  said  com- 
pany in  the  borough  of  Brooklyn,  city  of  New  York.  (Case 
No.  2320),  18. 

Gas  companies  —  rate  of  one  dollar  and  fifty  cents  per  1,000 
cubic  feet  allowed. 

Delaware  County  Electric  light  and  Power  Company,  In  the  mat- 
ter of  the  complaint  of  the  trustees  of  the  village  of  Delhi, 
Delaware  county,  under  sections  71  and  72,  and  other  sections 
of  the  Public  Service  Commissions  Law,  against,  as  to  price 
charged  the  public  for  electricity.     (Case  No.  502i2),  20. 

Electric  lighting  companies  —  rates  —  service.  Increase  of 
five  cents  per  kilowatt  hour  estimated  to  be  sufficient  to  pay 
operating  expenses  and  an  eight  per  cent  return  on  the  pres- 
ent value  of  the  property. 

Company  ordered  to  furnish  service  from  four  o'clock  p.  ic« 
to  nine  o'clock  a.  h. 

Erie  Railroad  Company,  In  the  matter  of  the  petition  of,  under 
section  54,  Railroad  Law,  for  consent  to  the  discontinuance  of 
the  services  of  an  agent  at  each  of  the  stations  on  its  railroad 
known  as  Markhams,  Marilla,  Eden  Valley  and  Griswol^ds.  (Case 
No.  8147),  124. 

Railroads  —  application  for  permission  to  discontinue  ser^ 
ices  of  agent  at  various  stations  denied.  The  Commission  is 
fully  alive  to  the  needs  of  the  steam  carriers,  including  the 
petitioner,  but  it  cannot  subscribe  to  the  proposition  that  their 
situation  can  be  improved  by  impoverishmg  their  service  to  a 
point  below  that  which  the  general  terms  of  the  statute  require. 

New  York,  Westchester  and  Connecticut  Traction  Company,  In 
the  matter  of  the  petition  or  complaint  of,  under  subdivision 
1,  section  49,  Public  Service  Commissions  Law,  for  permission 
to  charge  certain  passenger  fares  on  its  railroad.  (Case  No. 
8097),  in. 

Street  railways  —  fares  —  franchise — jurisdiction  of  Com^ 
mission.  Where  a  consent  granted  by  a  municipality  to  a 
street  railway  purports  to  limit  the  fare  to  be  charged  between 
points  within  and  points  without  th^  boundaries  of  the  consent- 
ing municipality,  such  limitation  does  not  deprive  this  Com- 
mission of  power  to  fix  a  just  and  adequate  fare. 

This  Commission  has  no  jurisdiction  to  fix  fares  for  the 
transportation  of  passengers  between  points  in  this  district 
and  points  in  the  First  Public  Service  Commission  District 
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even  where  the  operating  railroad  company  merely  has  operat- 
ing rights  and  does  not  own  or  lease  the  ground  over  which  the 
operations  in  the  First  District  are  limited. 

Since  the  enactment  of  chapter  135  of  the  Laws  of  1921,  no 
benefit  can  accrue  to  the  municipality  or  patrons  of  a  street 
railroad  company  making  an  order  fixing  a  rate  of  fare  effec- 
tive for  a  limited  period  only,  inasmuch  as  at  any  time  upon 
the  filing  of  a  complaint  the  burden  of  justifying  the  rate  is 
placed  on  the  company. 

Where  a  street  railroad  company  shows  itself  to  be  entitled 
to  certain  rate  of  fare  applied  for,  it  should  not  be  required 
as  a  condition  of  granting  such  relief  to  shorten  to  a  term  of 
years  its  franchises  which  it  now  holds  in  perpetuity. 

Orders  entered  holding  that  it  is  unreasonable  to  require  the 
various  companies  to  transport  passengers  between  points  in 
different  municipalities  for  a  single  five-cent  fare,  and  per- 
mitting in  each  case  the  petitioners  to  continue  to  collect  fares 
on  the  basis  of  the  present  zoning  system. 

* 
Rochester,  city  of,  In  the  matter  of  the  petition  of  the,  under 

section  90,  Railroad  Law,  for  determination   of  how  Navarre 

Road,  Collingwood  Drive  and  Versailles  Road,  streets  in  said 

city,  shall  cross  the  New  York  Central   (Rochester  Division  of 

R.,  W.  &  0.).     (Case  No.  8067),  27L 

Railroads  —  crossings  —  Railroad  Law,  5  ^^'  Where  the 
present  surroundings  do  not  warrant  the  expenditure  which 
would  be  required  to  construct  a  crossing  extending  over  or 
under  the  grade  of  a  railroad,  the  Commission  may,  pursuant 
to  section  90  of  the  Railroad  Law,  require  that  such  crossing 
be  at  grade. 

Westchester  Electric  Railroad  Company,  In  the  matter  of  the  peti- 
tion or  complaint  of  the,  under  subdivision  1,  section  49,  Public 
Service  Commissions  Law,  for  permission  to  charge  certain 
passenger  fares  on  its  railroad.     (Case  No.  8098),  111. 

Street  railways  —  fares — franchise — jurisdiction  of  Com- 
mission. Where  a  consent  granted  by  a  municipality  to  a 
street  railway  purports  to  limit  the  fare  to  be  charged  between 
points  within  and  points  without  the  boundaries  of  the  con- 
senting municipality,  such  limitation  does  not  deprive  this 
Commission  of  power  to  fix  a  just  and  adequate  fare. 

This  Commission  has  no  jurisdiction  to  fix  fares  for  the 
transportation  of .  passengers  between  points  in  this  district 
and  points  in  the  First  Public  Service  Commission  District 
even  where  the  operating  railroad  company  merely  has  operat- 
ing rights  and  does  not  own  or  lease  the  g^und  over  whidi  the 
operations  in  the  First  District  are  limited. 

Since  the  enactment  of  chapter  135  of  the  Laws  of  1921,  no 
benefit  can  accrue  to  the  municipality  or  patrons  of  a  street 
railroad  company  making  an  order  fixing  a  rate  of  fare  effec- 
tive for  a  limited  period  only,  inasmuch  as  at  any  time  upon 
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the  filing  of  a  complaint  the  burden  of  justifying  the  rate  is 
placed  on  the  company. 

Where  a  street  railroad  company  shows  itself  to  be  entitled 
to  certain  rate  of  fare  applied  for,  it  should  not  be  required 
as  a  condition  of  granting  such  relief  to  shorten  to  a  term  of 
years  its  franchises  which  it  now  holds  in  perpetuity. 

Orders  entered  holding  that  it  is  unreasonable  to  require  the 
various  companies  to  transport  passengers  between  points  in 
different  municipalities  for  a  single  five-cent  fare,  and  per- 
mitting in  each  case  the  petitioners  to  continue  to  collect  fares 
on  the  basis  of  the  present  zoning  system. 

Yonkers  Railroad  Company,  In  the  matter  of  the  petition  or  com- 
plaint of  the,  under  subdivision  1,  section  49,  Public  Service 
Commissions  Law,  for  permissions  to  charge  certain  passenger 
fares  on  its  railroad.     (Case  No.  8096),  111. 

Street  railways  —  fares  —  franchise  —  jurisdiction  of  Com- 
mission, Where  a  consent  granted  by  a  municipality  to  a 
street  railway  purports  to  limit  the  fare  to  be  charged  between 
points  within  and  points  without  the  boundaries  of  the  con- 
senting municipality,  such  limitation  does  not  deprive  this 
Commisson  of  power  to  fix  a  just  and  adequate  fare. 

This  Commission  has  no  'jurisdiction  to  fix  fares  for  the 
transportation  of  passengers  between  points  in  this  district  and 
points  in  the  First  Public  Service  Commission  District  even 
where  the  operating  railroad  company  merely  has  operating 
rights  and  does  not  own  or  lease  the  ground  over  which  the 
operations  in  the  First  District  are  limited. 

Since  the  enactment  of  chapter  135  of  the  Laws  of  1921,  no 
benefit  can  accrue  to  the  municipality  or  patrons  of  a  street 
railroad  company  making  an  order  fixing  a  rate  of  fare  effec- 
tive for  a  limited  period  only,  inasmuch  as  at  any  time  upon 
the  filing  of  a  complaint  the  burden  of  justifying  the  rate  is 
placed  on  the  company. 

Where  a  street  railroad  company  shows  itself  to  be  entitled 
to  certain  rate  of  fare  applied  for,  it  should  not  be  required 
as  a  condition  of  granting  such  relief  to  shorten  to  a  term  of 
years  its  franchises  which  it  now  holds  in  perpetuity. 

Orders  entered  holding  that  it  is  unreasonable  to  require  the 
various  companies  to  transport  passengers  between  points  in 
different  municipalities  for  a  single  five-cent  fare,  and  per- 
mitting in  each  case  the  petitioners  to  continue  to  collect  fares 
on  the  basis  of  the  present  zoning  system. 

NEW  YORK  TRANSIT  COMMISSION 

New  York  Railwa3rs  Company,  In  the  matter  of  the  complaint 
of  S.  M.  Jackson  Jacobs,  against  Job  E.  Hedges,  as  receiver 
of  the.     (Case  No.  2601),  699. 

Street  railways  —  transfers  —  franchise  to  unite  two  street 
surface  railroad  routes  —  Railroad  Law,  former  i  93,  as  added 
by  chapter  306  of  the  Laws  of  1892,  and  amended  by  chapter 
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676  of  the  Laws  of  1892.  Where  the  receiver  of  a  street  rail- 
way, which,  prior  to  the  receivership,  had  operated  as  lessee 
the  line  of  another  railway,  ceased  to  operate  such  railway 
under  direction  of  the  Federal  court,  the  obligation  requiring 
the  transportation  of  a  passenger  for  a  single  fare  over  the 
entire  rente  in  either  direction  came  to  an  end;  and,  if  any 
similar  obligation  exists,  it  arises  in  connection  with  the  fran- 
chise under  which  the  route  was  constructed. 

Where  a  franchise  was  granted  under  the  provisions  of 
former  section  93  of  the  Railroad  Law  as  added  by  chapter  306 
of  the  Laws  of  1892,  and  amended  by  chapter  676  of  tiie  Laws 
of  1892,  for  the  purpose  of  uniting  two  routes  and  thus  estab- 
lishing a  new  route  for  travel  for  one  fare,  the  receiver  of  the 
company  which  formerly  operated  the  route  will  be  ordered  to 
honor  transfers  presented  for  travel  over  the  line  which  he 
operates. 

Union  Railway  Company  of  New  York  City,  In  the  matter  of 
the  application  of  the,  for  approval  of  abandonment  of  a  por- 
tion of  its  route  on  Jerome  avenue.     (Case  No.  2611),  666. 

Street  railways  —  declaration  of  abandonment  approved. 
Where  two  transportation  lines  operated  by  i^e  same  com- 
pany cover  the  same  route,  setve  the  same  territory  and  one  of 
said  lines  receives  by  far  the  greater  patronage,  the  company 
will  be  perDiitted  to  abandon  the  line  which  has  been  demon- 
strated by  the  patronage  received  to  render  the  lesser  con- 
venience to  the  public. 

Union  Railway  Company  of  New  York  city,  In  the  matter  of 
the  application  of  the,  for  approval  of  abandonment  of  a  por- 
tion of  its  route  on  Sedgwick  avenue.     (Case  No.  2610),  653. 

Street  railways  —  declaration  of  abandonment  —  convenience 
of  the  public,  A  declaration  of  abandonment  must  be  adopted 
by  the  board  of  directors  of  the  company  and  ratified  by  its 
stockholdere  and  must  then  be  submitted  to  the  Commission 
for  its  approval.  The  company  must  satisfy  the  Commission 
that  the  route  proposed  to  be  abandoned  is  no  longer  neces- 
sary for  the  successful  operation  of  the  road  or  for  the  con- 
venience of  the  public,  and  the  burden  is  upon  it  to  establish 
these  facts. 

If,  after  a  fair  trial,  a  transportation  line  does  not  become 
at  least  self  supporting,  but  on  the  contrary  constitutes  a  per- 
petual drain  upon  the  resources  of  the  company  which  operates 
it,  it  may  fairly  be  inferred  that  it  is  not  necessary  for  the 
public  convenience,  since  there  are  not  sufficient  numbers  of 
the  public  who  find  it  necessary  to  use  it  to  pay  the  expenses  of 
its  oi>eration. 

Where  it  is  established  that  a  portion  of  the  route  sought  to 
be  abandoned  is  not  necessary  for  the  successful  operation  of 
the  system  as  a  whole,  and  is  not  necessary  for  the  convenience 
of  the  public,  the  Commission  has  no  power  to  grant  the  appli- 
cation m  part  and  deny  it  in  part. 
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Formal  action  on  the  application  suspended  in  order  to  give 
the  applicant  an  opportunity  to  present  an  amended  declara- 
tion of  abandonment  of  that  part  of  the  route  which  the  Com- 
mission is  prepared  to  approve. 

EDUCATION  DEPARTMENT 

Alma,  town  of ,  Allegany  county.  In  the  matter  of  the  appeal  from 
the  election  of  trustee  in  common  school  district  No.  1  of  the. 
(Case  No.  703),  392. 

School  districts  —  meetings  —  election  of  trustee.  At  an 
annual  district  meeting  twelve  votes  were  cast  for  trustee,  of 
which  one  person  received  six  and  two  others  of  the  electors 
three  votes  each.  Held,  that  an  election  should  not  have  been 
declared  in  the  absence  of  a  majority  vote  for  some  candidate. 
Also,  held,  that  a  trustee  declared  elected  by  the  color  and 
form  of  an  election,  although  not  strictly  in  accordance  with 
the  Education  Law,  becomes  a  de  facto  ofBcer  of  the  district 
and  as  such  is  authorized  to  perform  the  duties  of  the  office 
until  upon  appeal  to  the  Commissioner  of  Education  such 
election  is  declared  to  be  illegal  and  void. 

Bell,  George,  In  the  matter  of  the  appeal  of,  from  the  election 
of  trustee  at  the  annual  district  meeting  held  in  common  school 
district  ITo.  17  of  the  town  of  Saranac,  Clinton  county,  May  3, 
1921.     (Case  No.  688),  172. 

School  districts  —  annual  meeting  —  election  of  trustee  — 
ballots.  It  is  not  necessary  to  designate  the  office  when  there 
is  but  one  office  that  is  being  voted  for  at  the  particular  time 
the  ballot  is  cast. 

The  casting  of  a  ballot  by  the  clerk  of  the  meeting,  although 
directed  upon  motion  adopted  by  the  qualified  electors  present, 
does  not  constitute  the  election  of  a  district  officer  by  ballot. 

Blair,  Elizabeth  C,  In  the  matter  of  the  application  of  the  board 
of  education  of  union  free  school  district  No.  5  of  the  town 
of  Portville,  Cattaraugus  county,  for  the  revocation  of  the  teach- 
er's license  of.     (Case  No.  674),  79. 

Teachers  —  application  for  revocation  of  license  dismissed  — 
Education  Law,  $  562.  A  teacher's  license  may  not  be  revoked 
because  of  failure  to  complete  an  agreement  to  teach  school 
unless  it  clearly  appears  that  such  failure  was  ''without  good 
reason"  under  the  provisions  of  section  562  of  the  Education 
Law. 

Canton,  town  of,  St.  Lawrence  county.  In  the  matter  of  the  appeal 
from  the  action  of  the  annual  district  meeting  held  in  district 
No.  22  of  the.  May  3,  1921.     (Case  No.  689),  174. 

School  districts  —  annual  meeting  —  election  —  failure  to  fx 
bond  and  vote  tax.  Where  the  annual  meeting  fails  to  fix  tne 
amount  of  the  collector's  bond  and  fails  to  vote  a  tax  the  law 
makes  provision  for  such  omission  and  permits  tiie  trustee  to 
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fix  the  amonnt  of  the  collector's  bond  and  to  levy  taxes  for 
certain  specified  items  of  expenditure  necessary  for  the  main- 
tenance of  the  sdiool.    Education  Law,  (f  252,  276,  263. 

Canton,  town  of,  St.  Lawrence  county,  In  the  matter  of  the  pro- 
ceeding for  the  removal  of  the  members  of  the  board  of  edu- 
cation of  union  free  school  district  No.  1  of  the.  (Case  No. 
685),  166. 

Boards  of  education — proceeding  asking  for  removal  of 
members  of  board  dismissed. 

Catharine,  town  of,  Schuyler  county.  In  the  matter  of  the  appeal 
relative  to  the  transportation  of  certain  pupils  residing  in  dis- 
trict No.  12  of  the.     (Case  No.  709),  488. 

School  districts  —  appeal  from  refusal  of  trustees  to  furnish 
transportation  dismissed. 

Chase,  Andrew  F.,  In  the  matter  of  the  appeal  of,  from  the  action 
of  the  board  of  education  of  union  free  school  district  No.  1  of 
the  town  of  Altamont,  Franklin  county,  relative  to  the  transporta- 
tion of  his  son.     (Case  No.  678),  86. 

School  districts  —  transportation  of  pupils  —  appeal  dis- 
missed. It  would  not  be  reasonable  to  require  a  district  to  pro- 
vide a  conveyance  from  the  door  of  each  pupil's  residence  to 
the  school  to  be  attended. 

Chemung,  town  of,  Chemung  county.  In  the  matter  of  the  appeal 
relative  to  the  transportation  of  certain  children  residing  in  dis- 
triet  No.  8  of  the.     (Case  No.  718),  695. 

School  districts  —  transportation  of  pupils  —  apj^eal  suS' 
tained.  Where  a  school  district  contracts  with  a  neighboring 
district  for  the  instruction  of  its  pupils,  the  trustee  must  pro- 
vide suitable  transportation  for  the  children  provided  such 
transportation  can  be  secured  for  the  amount  appropriated 
for  such  purposes  by  the  district  meeting.  In  the  event  that 
transportation  cannot  be  secured  for  the  amount  appropriated 
and  the  district  meeting  shall  not,  upon  further  action,  in- 
crease the  amount,  the  trustee  is  directed  to  employ  a  teacher 
and  open  school  in  his  district. 

A  trustee  may  not  compel  parents  against  their  will  to  accept 
a  certain  sum  for  transporting  their  children,  although  the 
trostee  believes  the  sum  offered  to  be  adequate  compensation. 

Conesus,  town  of,  Livingston  county.  In  the  matter  of  the  appNeal 
relative  to  the  election  of  trustee  at  the  annual  school  meeting 
held  in  district  No.  1  of  the.  May  3,  1921.     (Case  No.  687),  170. 

School  districts  —  elections  —  trustee  —  qualifications.  It 
api>earing  that  the  respondent,  who  was  elected  trustee,  rented 
tuable  property  within  the  school  district  under  an  agreement 
that  he  pay  all  taxes  and  insurance  and  keep  up  the  repairs, 
it  is  established  that  he  is  a  qualified  voter  of  the  district  and 
is  eligible  to  the  office  of  trustee. 
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Conesus,  town  of,  Livingston  eoonty.  In  the  matter  of  the  appeal 
relative  to  the  employment  of  an  additional  teacher  in  common 
school  district  No.  4  of  the.     (Case  No.  70S),  486. 

School  districts  —  trustee  ordered  to  employ  an  additional 
teacher.  A  trustee  may  not  arbitrarily  reiuse  to  employ  an 
additional  teacher  where  the  welfare  of  the  children  who  are  to 
be  instructed  in  the  schools  manifestly  requires  such  em- 
ployment. 

Day,  Lewis  G.  and  others.  In  the  matter  of  the  appeal  of,  from 
the  action  of  the  trustee  of  district  No.  4  of  the  town  of  Elmira, 
Chemung  county,  in  receiving  pay  for  tuition  of  pupils  attend- 
ing the  schools  of  the  city  of  Elmira.     (Case  No.  671),  39. 

School  teachers  —  appeal  from  refusal  of  trustee  to  pay  tui' 
tion  of  pupils  attending  school  in  the  city  of  Elmira  —  appeaH 
sustained. 

Donovan,  H.  D.  A.,  In  the  matter  of  the  appeal  of,  from  the 
action  of  the  board  of  examiners  of  New  York  city.  (Case  No. 
714),  682. 

School  teachers  —  quaiifieations — discretion  of  board  of 
examiners.  In  the  absence  of  convincing  evidence  that  the 
board  of  examiners  exercised  its  discretion  unfairly,  the  action 
of  the  board  in  denying  a  license  as  first  assistant  teacher 
will  not  be  overruled. 

Dryden,  town  of,  Tompkins  county,  In  the  matter  of  the  appeal 
relative  to  the  academic  instruction  of  pupils  of  district  No.  9 
of  the.     (Case  No.  713),  680. 

School  districts  —  trustee  ordered  to  pay  tuition  for  instrue^ 
tion  in  academic  subjects  in  a  school  other  than  the  one  desig- 
nated  where  school  designated  was  not  accessible. 

Dryden,  town  of,  Tompkins  county,  In  the  matter  of  the  appeal 
relative  to  the  election  of  district  officers  in  district  No.  18  of  the. 
(Case  No.  711),  613. 

School  meetings  —  election  of  trustee  sustained  —  election  of 
clerk  and  collector  set  aside. 

Eaton,  Frederick  G.,  In  the  matter  of  the  appeal  of,  for  the  removal 
of  Webster  M.  Moriarta  from  the  position  of  medical  inspector 
of  schools  of  the  city  of  Saratoga  Springs.     (Case  No.  677),  84. 

Medical  inspector  of  schools  —  qualifications  —  ap]^al  dis- 
missed. Where  the  question  of  eligibility  of  a  medical  inspector 
of  schools  has  been  passed  upon  and  determined  by  the  munici- 
pal civil  service  commission,  it  may  not  be  reviewed  by  the 
eommissioner  of  education  on  appeal. 

Foody,  Helen  C,  In  the  matter  of  the  appeal  of  Agnes  M.  Shea 
and,  from  the  action  of  the  board  of  education  of  the  city  of 
Buffak)  in  dismissing  them  from  their  positions  as  teachers  in 
the  public  schools  of  such  city.     (Case  No.  710),  469. 
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Action  of  hoard  of  education  dismissing  teachers  modified. 
The  issuance  and  circulation  of  a  pamph'et  by  an  organiza- 
tion of  teachers  attacking  and  ridiculing  the  school  adminis- 
traetion  of  a  city  constitutes  misbehavior  upon  the  part  of 
those  responsible  therefor,  within  the  meaning  of  the  law 
authorizing  the  dismissal  of  a  teacher     (P.  475.) 

While  the  offense  of  which  the  teachers  have  been  found 
guilty  was  serious  and  detrimental  to  the  general  interests  of 
the  city  school  system,  it  is  not,  in  the  opinion  of  the  Com- 
missioner, of  such  character  to  justify  their  permanent  and 
entire  severance  from  the  teaching  service  of  the  city.  The 
decision  of  the  board  of  education  is  modified  so  that  the  dis- 
missed teachers  shall  be  reinstated  in  their  positions  on  and 
after  January  1,  1922.     (Pp.  484-485.) 

Girardy  Mary  H.,  In  the  matter  of  the  appeal  of,  from  the  action 
of  the  trustees  of  common  school  district  No.  6  of  the  town  of 
Callicoon,  Sullivan  county,  in  refusing  to  recognize  her  contract 
to  teach  in  said  district.     (Case  No.  716),  687. 

School  teacher — trustees  must  act  €»  a  hoard  in  contracting 
for  services  of  teacher.  Where  a  contract  has  not  been  author- 
ized at  a  meeting  of  the  board  of  trustees  duly  called  and 
held,  it  is  invalid.  The  acts  of  two  trustees  without  lawful 
notice  to  the  third  trustee  will  not  bind  the  district. 

Harrison,  town  of,  Westchester  county.  In  the  matter  of  the  appli- 
cation for  the  reopening  of  the  appeal  relative  to  the  consoli- 
dation of  certain  school  districts  in  the,  in  which  a  decision  was 
rendered  December  23,  1920.     (Case  No.  669),  33. 

School  districts  —  application  to  reopen  appeal  dismissed. 

Hempstead,  town  of,  Nassau  county,  In  the  matter  of  the  appeal 
from  the  action  of  a  special  district  meeting  held  in  union  free 
school  district  No.  12,  January  12,  1921.     (Case  No.  682),  159. 

School  districts  —  special  meetings  —  qualification  of  voters 
—  Education  Law,  4  203. 

Hempstead,  town  of,  Nassau  county,  In  the  matter  of  the  appeal 
of  James  Reilly  and  Louis  C.  Scott,  relative  to  transportation 
of  pupils  in  union  free  school  district  No.  22  of  the.  (Case 
No.  684),  164. 

School  districts  —  transportation  of  pupils  —  appeal  dis- 
missed. 

Hungerford,  Roy  E.  and  Claude  M.  Snyder,  In  the  matter  of  the 
appeal  of,  from  the  refusal  of  district  No.  20  of  the  town  of 
Dryden,  Tompkins  county,  to  pay  for  the  academic  instruction 
of  appellants'  children  at  the  Ithaca  high  school.  (Case  No. 
673),  46. 

School  districts  —  tuition  of  academic  pupils  —  designation 
of  school.    It  appears  that  appellant  Snyder  seeks  to  compel 
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the  district  to  pay  the  tuition  of  hifi  daughter  who  is  actually 
living  in  the  city  of  Ithaca,  based  upon  the  fact  that  he  claims 
his  present  residence  in  the  Dryden  district,  although  his  home 
.  is  apparently  in  Ithaca.    Api>eal  dismissed. 

Where  the  school  designated  by  the  district  meeting  is  inae- 
cessible,  the  district  must  pay  tuition  for  instructon  in  the 
nearest  and  most  accessible  sdiooL  Appeal  sustained  as  to  the 
claim  of  Hungerford. 

Ircndequoit,  town  of,  Monroe  county,  In  the  matter  of  the  appeal 
from  the  action  of  the  annual  district  meeting  held  in  common 
school  district  No.  5  of  the.     (Case  No.  697),  273. 

School  districts  —  amnwA  meeting  —  delay  —  absence  of 
voters — budget.  Delay  of  one  hour  in  calling  annual  meeting 
to  order  does  not  invalidate  action  subsequently  taken. 

The  fact  that  voters  absent  themselves  from  the  meeting  or 
leave  before  the  business  of  the  meeting  is  finished  furnishes 
no  legal  reason  to  set  the  action  aside. 

Voting  on  the  budget  by  acclamation  does  not  conform  to 
the  provisions  of  the  statute,  and  the  action  of  the  meeting  in 
respect  thereto  must  be  set  aside. 

Appeal  dismissed  as  to  all  questions  involved  except  the  vot- 
ing upon  tiie  budget  of  expenditures  for  the  maintenance  of 
the  school  during  the  school  year  1921-1922,  and  sustained  as 
to  this  point  only. 

Jaooby,  Maynard  W.,  In  the  matter  of  the  appeal  of,  from  the 
rulings  and  decisions  of  the  president  of  the  board  of  education 
of  Seneca  Falls.     (Case  No.  679),  89. 

School  districts  —  commissioner — oath  of  office — appeaH  sus^ 
tained.  In  the  absence  of  a  special  statutory  provision  relating 
to  a  particular  district  there  is  no  authority  in  the  law  for 
requiring  any  school  of&oer  to  take  and  file  an  oath  of  office. 
If  an  oath  is  required  by  special  statutory  provision,  an  officer 
is  not  required  to  file  such  oath  until  he  has  received  notice  of 
his  appointment 

Krebs,  Emma  A.,  In  the  matter  of  the  appeal  of,  from  the  action 
of  the  board  of  education  of  the  city  of  Utica  relative  to  her 
retention  as  teacher. in  the  commercial  department  of  the  Utica 
Free  Academy.     (Case  No.  702),  353. 

School  teachers  —  probationary  term  —  permanent  appoint- 
ment— Education  Lata,  i  872,  subdivisions  1|  3.  A  board  of 
educaton  may  extend  the  period  of  probationary  service,  and 
if  it  does  so  it  applies  to  all  teachers  in  the  service  who  are 
not  entitled  to  permanent  tenure  at  the  time  of  such  exten- 
sion, provided  the  extension  does  not  exceed  the  maTimnm 
prescribed  in  the  statute. 

Malta,  town  of,  Saratoga  county,  In  the  matter  of  the  appneal 
from  the  order  dissolving  district  No.  4  of  the,  and  annexing 


Index  xxv 

Edneation  Department  [Vol.26] 

its  territory  to  union  free  school  district  No.  9  of  said  town 
and  county.     (Case  No.  668),  29. 

School  disricts — boundaries  —  order  consolidating  districts 
set  aside  —  district  superintendent  directed  to  file  order  alter- 
ing boundaries  of  present  districts, 

Martin,  Enos,'  In  the  matter  of  the  appeal  of,  from  the  action  of 
a  special  *  district  meeting  held  in  district  No.  6  of  the  town  of 
Chesterfield,  Essex  county,  N.  Y.     (Case  No.  672),  42. 

School  districts  —  special  meetings  —  notice  —  appeal  dis- 
missed. Where  it  is  not  shown  tiiat  failure  to  serve  notice  of  a 
district  meeting  was  due  to  any  wilful  or  fraudulent  act  of  the 
district  officers,  the  proceedings  of  the  district  meeting  will  not 
be  set  aside. 

While  the  price  to  be  paid  for  the  school  site  may  be  in  excess 
of  the  acreage  value  of  lands  for  farm  purposes  in  the  vicinity, 
there  is  evidence  that  the  property  in  question  has  an  added 
value  as  a  site  for  camping  and  is  reasonably  worth  the  price 
paid. 

MasonvUIe,  In  the  matter  of  the  appeal  from  the  tax  list  and  war- 
rant issued  by  the  trustee  of  joint  district  No.  14  of  the  towns 
of,  Sidney  and  Walton,  for  the  school  year  1920-1921.  (Case 
No.  698),  346. 

School  districts  —  taxes — equalization — Education  Law, 
i  414  —  same,  as  amended  by  chapter  585,  Laws  of  1921. 
Where  the  supervisor  of  a  town  is  not  notified  of  a  meeting 
held  pursuant  to  Education  Law,  %  414,  for  the  equalization 
of  tiaes  of  a  joint  school  district  and  does  not  attend  such 
meeting,  the  tax  list  and  warrant  for  the  school  year  will  be 
set  aside  as  based  on  an  illegal  equalization. 

Trustee  of  the  joint  school  district  directed  to  make  appli- 
cation for  an  equalization  of  taxes  pursuant  to  the  provisions  of 
Education  Law,  $  414,  as  amended  by  chapter  585  of  the  Laws 
of  1921,  and  to  include  in  his  tax  list  the  amount  of  indebted- 
ness for  school  purposes  for  the  past  school  year  and  also  a 
sufl!cient  amount  to  reimburse  those  taxpayers  who  paid  their 
taxes  upon  the  illegal  tax  list  and  warrant  issued  during  the 
school  year  1920-1921. 

Masonville,  town  of,  Delaware  county.  In  the  matter  of  the  appeal 
relative  to  the  alteration  of  the  boundary  line  between  dbtricts 
Nos.  1  and  6  of  the.    (Case  No.  686),  156. 

School  districts  —  alteration  of  boundaries.  Appeal  from 
action  of  supervisor  and  town  clerk  in  voting  to  vacate  an 
order  of  the  district  superintendent  altering  district  boundaries 
sustained. 

Order  of  district  superintendent  affirmed  except  as  to  the 
date  of  taking  effect. 
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Mina,  town  of,  Chautauqua  county,  In  the  matter  of  the  appeal 
from  the  election  of  trustees  at  the  annual  meeting^  held  in  dis- 
trict No.  4  of.     (Case  No.  683),  162. 

District  meetings -^  qualification  of  voters  —  appeal  dis- 
missed. The  proceedings  of  a  district  meeting  will  not  be  set 
aside  for  the  reason  that  illegal  votes  have  been  east,  unless  it 
appears  that  such  votes  have  changed  the  result 

Moriarta,  Webster  M.,  In  the  matter  of  the  appeal  of  Frederick 
G.  Eaton  for  the  removal  of,  from  the  position  of  medical  in- 
spector of  schools  of  the  city  of  Saratoga  Springs.  (Case  No. 
677),  84. 

Medical  inspector  of  schools  —  qudUfications  —  appeal  dis- 
missed. Where  the  question  of  eligibility  of  a  medical  in- 
spector of  schools  has  been  passed  upon  and  determined  by 
the  municipal  civil  service  commission,  it  may  not  be  reviewed 
by  the  commissioner  of  education  on  appeal. 

Osceola,  town  of,  Lewis  county.  In  the  matter  of  the  appeal  from 
the  action  of  the  annual  district  meeting  held  in  union  free  school 
district  No.  6  of  the,  and  from  certain  acts  of  the  board  of  edu- 
cation and  the  treasurer  of  such  district.     (Case  No.  707),  434. 

School  districts  —  voters  —  qualifications  —  Education  Law, 
i  203  —  application  of  proceeds  of  fire  insurance  policy  — 
adoption  of  school  budget.  A  minister  of  the  gospel,  and  his 
wife,  who  reside  in  the  school  district  and  who  have  a  child 
who  attended  school  in  the  district  during  the  winter  preced- 
ing the  district  meeting,  are  qualified  voters  of  the  district, 
under  the  provisions  of  section  203  of  the  Education  Law. 

Ordinarily  the  proceeds  of  a  fire  insurance  policy  should 
be  applied  to  the  replacement  of  the  property  burned,  but  in 
case  there  was  no  necessity  for  such  replacement,  or  in  case 
other  provision  was  made  for  the  replacement  of  such  building 
or  property,  the  district  meeting  has  authority  to  appropriate 
such  money  for  the  general  purposes  of  the  school. 

The  failure  of  a  district  meeting  to  vote  upon  the  adoption 
of  the  school  budget  by  ballot  or  by  taking  and  recording  the 
ayes  and  noes  of  &.e  voters  present  is  contrary  to  the  provisions 
of  the  statute  and  cannot  be  sustained. 

Parishville,  town  of,  St.  Lawrence  county,  In  the  matter  of  the 
disputed  boundaiy  line  between  district  No.  1  of  the  town  of 
Pierrepont  and  district  No.  5  of  the.     (Case  No.  715),  683. 

School  districts  —  alteration  of  boundaries.  An  order  alter- 
ing the  boundary  line  between  two  school  districts  must  be 
made  with  the  consents  of  the  trustees  of  the  districts,  or,  if 
without  such  consent,  in  accordance  with  the  procedure  pre- 
Boribed  by  statute. 

Pierrepont,  town  of,  In  the  matter  of  the  disputed  boundaiy  line 
between  district  No.  1  of  the,  and  district  No.  5  of  the  town 
of  Parishville,  St.  Lawrence  county.     (Case  No.  715),  683. 
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School  distrieta  —  alteration  of  boundaries.  An  order  alter- 
ing the  boundary  line  between  two  school  districts  must  be 
made  with  the  consents  of  the  trustees  of  the  districts,  or, 
if  without  Buch  consent,  in  accordance  with  the  procedure  pre- 
scribed by  statute. 

Eed  Hook,  town  of,  Dutchess  county,  In  the  matter  of  the  appeal 
from  the  action  of  a  special -meeting  of  districts  Nos.  4  and 
6  of  the,  held  May  17,  1921,  to  vote  on  the  question  of  con- 
BoUdation.     (Case  No.  691),  211. 

School  districts — special  meetings  —  notice.  Where  failure 
to  give  written  notice  of  a  special  meeting  was  not  wilful  or 
fraudulent,  and  it  affirmatively  appears  that  all  of  the  voters 
of  the  district  had  actual  notice  of  the  meeting  and  its  pur- 
pose and'  that  those  who  now  complain  were  actually  present 
at  the  meeting,  the  action  taken  at  the  meeting  may  not  be 
set  aside. 

Beilly,  James,  In  the  matter  of  the  appeal  of,  and  Louis  C.  Scott, 
relative  to  transportation  of  pupils  in  union  free  school  dis- 
trict No.  22  of  iJie  town  of  Hempstead,' Nassau  county.  (Case 
No.  684),  164. 

School  districts  —  transportation  of  pupils  —  appeal  dis^ 
missed, 

Boehe,  Rev.  Francis  A.,  In  the  matter  of  the  appeal  of,  from 
the  action  of  the  board  of  education  of  union  free  school  dis- 
trict No.  3,  town  of  Coeymans,  Albany  county,  in  holding  school 
in  a  church  building.     (Case  No.  694),  217. 

Union  free  school  districts  —  school  rooms  —  freedom  of 
religious  worship  —  State  Constitution,  art.  I,  i  3.  The  tem- 
porary use,  in  an  emergency,  of  a  room  in  a  church  edifice 
for  public  school  purposes  does  not  constitute  an  interference 
with  the  religious  rights  of  children  compelled  to  attend  upon 
instruction  in  a  public  school  maintained  in  such  building. 

Saranac,  town  of,  Clnton  county,  In  the  matter  of  the  appeal  of 
Qeorge  Bell  from  the  election  of  trustee  at  the  annual  district 
meeting  held  in  common  school  district  No.  17  of  the.  May  3, 
1921.     (Case  No.  688),  172. 

School  districts  —  annual  meeting  —  election  of  trustee  — 
haUots.  It  is  not  necessary  to  designate  the  of&ce  when  there 
is  but  one  office  that  is  being  voted  for  at  the  particular  time 
the  ballot  is  cast. 

The  casting  of  a  ballot  by  the  clerk  of  the  meeting,  although 
directed  upon  motion  adopted  by  the  qualified  electors  present, 
does  not  constitute  the  election  of  a  district  officer  by  ballot. 

Scott,  Louis  C,  In  the  matter  of  the  appeal  of,  and  James  Beilly, 
relative  to  transportation  of  pupils  in  union  free  school  disr 
trict  No.  22  of  the  town  of  Hempstead,  Nassau  county.  (Case 
No.  684),  164. 

School    districts  —  transportation    of    pupils  —  appeal    dis- 
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Shea,  Agnes  M.,  In  the  matter  of  the  appeal  of,  and  Helen  C. 
Foody  from  the  action  of  the  board  of  education  of  the  city 
of  Buffalo  in  dismissing  them  from  their  positions  as  teachers 
in  the  public  schools  of  such  city.     (Case  No.  710),  469. 

Action  of  hoard  of  education  dismissing  teachers  modified. 
The  issuance  and  circulation  of  a  pamphlet  by  an  organi- 
zation of  teachers  attacking  and  ridiculing  the  school  adminis- 
tration of  a  city  constitutes  misbehavior  upon  the  part  of  those 
responsible  therefor,  within  the  meaning  of  the  law  authorizing 
the  dismissal  of  a  teacher.     (P.   475.) 

While  the .  offense  of  which  the  teachers  have  been  found 
guilty  was  serious  and  detrimental  to  the  general  interests  of 
the  city  school  system,  it  is  not,  in  the  opinion  of  the  Com- 
missioner, of  such  character  to  justify  their  permanent  and 
entire  severance  from  the  teaching  service  of  the  city.  The 
decision  of  the  board  of  education  is  modified  so  that  the  dis- 
missed teachers  shall  be  reinstated  in  their  positions  on  and 
after  January  1,  1922.     (Pp.  484-485.) 

Sidney,  In  the  matter  of  the  appeal  from  the  tax  list  and  war- 
rant issued  by  the  trustee  of  joint  district  No.  14  of  the  towns 
of  Masonville,  and  Walton,  for  the  school  year  1920-1921.  (Case 
No.  698),  346. 

School  districts  —  taxes  —  equalisation  —  Education  Law, 
i  414  —  same,  as  amended  by  chapter  685,  Laws  of  1921. 
Where  the  supervisor  of  a  town  is  not  notified  of  a  meeting 
held  pursuant  to  Education  Law,  $  414,  for  the  equalization 
of  taxes  of  a  joint  school  district  and  does  not  attend  such 
meeting,  the  tax  list  and  warrant  for  the  school  year  will  be 
set  aside  as  based  on  an  illegal  equalization. 

Trustee  of  the  joint  school  district  directed  to  make  appli- 
cation for  an  equalization  of  taxes  pursuant  to  the  provisions 
of  Education  Law,  $  414,  as  amended  by  chapter  585  of  the 
Laws  of  1921,  and  to  include  in  his  tax  list  the  amount  of 
indebtedness  for  school  purposes  for  the  past  school  year  and 
also  a  sufficient  amount  to  reimburse  those  taxpayers  who  paid 
their  taxes  upon  the  illegal  tax  list  and  warrant  issued  during 
the  school  year  1920^1921. 

Singer,  Letand  W.,  In  the  matter  of  the  appeal  of,  from  the 
action  of  the  board  of  education  of  union  free  school  district 
No.  17  of  the  town  of  Mendon,  Monroe  county,  relative  to  the 
payment  of  his  claim  for  compensation.     (Case  No.  693),  215. 

School  districts  —  teachers  —  salaries  —  Education  Law, 
$  491-a.  At  a  meeting  of  a  board  of  education  a  motion  was 
made  and  carried  that  the  teachers  receive  the  quota  appor- 
tioned under  the  provisions  of  section  491-a  of  the  Education 
Law  "provided  the  teacher  remains  to  the  end  of  the  year." 
The  appellant  did  not  remain  in  the  employ  of  the  board  dur- 
ing the  entire  school  year  and  consented  to  the  terms  of  settle- 
ment at  the  termination  of  his  employment.  Held,  that  he  has 
no  valid  claim  for  further  compensation. 
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Sitzer,  Charles,  In  the  matter  of  the  appeal  of,  from  the  action 
of  the  trustees  of  district  No.  5  of  the  town  of  Clarkstown, 
Rockland  county,  relative  to  payment  of  claim  for  services  as 
teacher.     (Case  No.  719),  699. 

School  teachers  —  contracts  —  compensation  —  appeal  sus" 
tained.  The  contract  between  the  board  of  trustees  of  a 
school  district  and  the  appellant,  a  teacher,  provided  for  the 
pa3anent  of  his  salary  for  forty  consecutive  weeks  and  con- 
tained no  reservation  for  vacation  periods.  The  appellant  per- 
formed his  duties  and  received  his  compensation  from  the 
board  for  the  full  forty  weeks,  including  a  holiday  vacation 
period  of  two  weeks.  After  the  expiration  of  forty  weeks  the 
teacher  continued  his  employment  for  a  further  period  of  two 
weeks  and  until  the  beginning  of  the  summer  vacation.  The 
board  failed  to  pay  appellant  for  the  final  two  weeks. 

Held,  that  the  board  having  paid  the  appellant  for  the  period 
covering  the  holiday  vacation  it  had  not  the  right  at  a  later 
date  to  deduct  such  pa3rment  from  the  amount  due  the  appel- 
lant for  services  rendered  during  a  subsequent  month. 

Smith,  Lottie  A.,  In  the  matter  of  the  appeal  of,  relative  to  her 
employment  as  teacher  in  district  No.  17  of  the  town  of  Orleans, 
Jefferson  county.     (Case  No.  676),  81. 

Teachers  —  contracts  —  appeal  dismissed.  The  appellant  has 
failed  to  establish  her  contract  by  a  preponderance  of  proof, 
specific  as  to  duration  of  term  and  unconditional,  within  the 
rule  that  has  been  laid  down  with  respect  to  the  enforcement 
of  verbal  agreements. 

Smith,  Switzer  W.,  In  the  matter  of  the  appeal  of,  from  the  action 
of  the  board  of  education  of  the  city  of  New  York  and  of  local 
school  board  district  No.  16,  of  such  city.     (Case  No.  670),  36. 

School  teachers  —  appeal  from  the  finding  of  local  hoard 
that  appellant  was  guiUy  of  inflicting  corporal  punishment  and 
from  the  (action  of  the  hoard  of  education  in  approving  such 
finding  —  appeal  dismissed. 

Smithtown,  town  of,  Suffolk  county,  In  the  matter  of  the  appeal 
from  the  order  altering  the  boundaries  of  union  free  school  dis- 
trict No.  1  of  the,  and  common  school  district  No.  6  of  said 
town  and  county.     (Case  No.  705),  425. 

School  districts  —  order  of  district  superintendent  altering 
boundaries  of  school  districts  sustained. 

Snyder,  Claude  M.,  In  the  matter  of  the  appeal  of  Roy  E.  Hnn- 
gerford  and,  from  the  refusal  of  district  No.  20  of  the  town  of 
Dryden,  Tompkins  county,  to  pay  for  the  academic  instruction 
of  appellants'  children  at  the  Ithaca  high  school.  (Case  No. 
673),  46. 

School  districts — tuition  of  academic  pupils  —  designation 
of  school.  It  appears  that  appellant  Snyder  seeks  to  compel 
the  district  to  pay  the  tuition  of  his  daughter  who  is  actuidly 
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living*  in  the  city  of  Itliaea,  based  npon  the  fact  that  he  claima 
his  present  residence  in  the  Dryden  district,  although  his  home 
is  apparently  in  Ithaca.    Appeal  dismissed. 

Where  the  school  designated  by  the  district  meeting  is  inac- 
cessible, the  district  must  pay  tuition  for  instruction  in  the 
nearest  and  most  accessible  school.  Appeal  sustained  as  to  the 
claim  of  Hungerford. 

Sullivan  county,  In  the  matter  of  the  appeal  relative  to  the  elec- 
tion of  district  superintendent  of  the  third  supervisory  distriet 
of.     (Case  No.  717),  692. 

Supervisory  diatricta  —  election  of  distriet  superintendent-^ 
quorum.  Where  the  board  of  directors  of  a  supervisory  dis- 
trict consists  of  eight  members,  the  action  of  a  meeting  of  four 
of  the  directors  in  attempting  to  elect  a  district  superintendent 
will  be  set  aside. 

Swanoott,  William  H.,  In  the  matter  of  the  appeal  of,  from  the 
election  of  trustee  at  a  meeting  held  in  district  No.  2  of  the 
town  of  Lewis,  Lewis  county.  May  17,  1921.  (Case  No.  692), 
213. 

School  districts  —  voters  —  qualifications  —  election  of 
trustee  set 


Turin,  town  of,  Lewis  county.  In  the  matter  of  the  appeals  from 
the  action  of  the  district  superintendent  in  refusing  to  dissolve 
unon  free  school  district  No.  9  of  the,  and  in  condemning  the 
principal  schoolhouse  in  said  district.     (Case  No.  696),  263. 

School  districts  —  consolidation  —  condemnation  of  school 
huUding.  Appeal  from  refusal  of  district  superintendent  to 
dissolve  a  union  free  school  district  and  re-establish  the  dis- 
tricts as  they  existed  prior  to  their  consolidation  dismissed. 

Appeal  from  the  order  condemning  the  school  building  sus- 
tained to  the  extent  of  directing  a  modification  of  such  order 
by  reducing  the  amount  estimated  as  necessary  for  the  erection 
of  a  new  school  building  from  $50,000  to  $46,000.    . 

Union,  town  of,  Broome  county.  In  tho  matter  of  the  api>eal  rela- 
tive to  the  erection  of  a  new  school  building  in  district  No.  9  of 
the.     (Case  No.  667)  25. 

School  districts  —  alteration  of  boundaries  —  qualification 
of  voters  at  district  meeting.  It  would  not  be  proper  in  an 
appeal  from  the  action  of  a  district  meeting  in  voting  for  an 
appropriation  for  a  new  school  building  to  direct  that  a  por- 
tion of  a  district  be  transferred  to  another  district. 

It  appearing  that  the  persons  whose  votes  were  questioned 
possess  the  general  and  special  qualifications  required,  the  ap- 
peal will  be  dismissed. 

Union,  town  of,  Broome  county.  In  the  matter  of  the  application 
to  reopen  the  decision  on  appeal  relative  to  district  No.  9  of 
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the,  and  to  obtain  the  alteration  of  the  district  bonndaries  by 
transferring  certain  territory  of  said  district  to  the  Endicott 
Union  Free  School  District.     (Case  No.  701),  351. 

School  districts  —  alteration  of  boundaries  —  Education  Law, 
art.  14.  The  territory  of  a  union  free  school  district,  having 
a  population  of  more  than  5,000  inhabitants  and  employing  a 
superintendent  of  schools,  is  expressly  excluded  from  the  juris- 
diction of  the  district  superintendent  under  tiiie  provisions  of 
article  14  of  the  Education  Law. 

Van  Tassell,  Joseph  T.,  and  others,  In  the  matter  of  the  appeal 
of,  from  the  action  of  the  board  of  education  of  union  free 
school  district  No.  9  of  the  town  of  Mount  Pleasant,  West- 
chester county,  relative  to  certain  nonresident  academic  pupils. 
(Case  No.  712),  675. 

Union  free  school  districts  —  preUminarff  certificates  —  right 
to  demote  fupils.  Where  nonresident  pupils  are  admitted  to 
the  academic  department  of  an  adjoining  free  school  district 
upon  the  preliminary  certificates  secured  from  their  home  dis- 
tricts, they  may,  nevertheless,  be  demoted  by  the  board  of  edu- 
cation of  the  union  free  school  district  and  required  to  attend 
upon  instruction  in  the  eighth  grade. 

Walton,  In  the  matter  of  the  appeal  from  the  tax  list  and  war- 
rant issued  by  the  trustee  of  joint  district  No.  14  of  the  towns 
of  Masonville,  Sidney  and,  for  the  school  year  1920-1921.  (Case 
No.  698),  346. 

School  districts  —  taxes  —  equalization — Education  Law, 
5  414  —  same,  a«  amended  by  chapter  585,  Lcnos  of  1921.  Where 
the  supervisor  of  a  town  is  not  notified  of  a  meeting  held 
pursuant  to  Education  Law,  $  414,  for  the  equalization  of 
taxes  of  a  joint  school  district  and  does  not  attend  such  meet- 
ing, the  tax  list  and  warrant  for  the  school  year  will  be  set 
aside  as  based  on  an  illegal  equalization. 

Trustee  of  the  joint  school  district  directed  to  make  appli- 
cation for  an  equalization  of  taxes  pursuant  to  the  provisions 
of  Education  Law,  $  414,  as  amended  by  chapter  585  of  the 
Laws  of  1921,  and  to  include  in  his  tax  list  the  amount  of 
indebtedness  for  school  purposes  for  the  past  school  year,  and 
also  a  sufficient  amount  to  reimburse  those  taxpayers  who  paid 
their  taxes  upon  the  illegal  tax  list  and  warrant  issued  during 
the  school  year  1920-1921. 

Wensley,  Emma  J.,  In  the  matter  of  the  appeal  of,  from  the  action 
of  the  board  of  education  of  union  free  school  district  No.  2  of 
the  town  of  Newcomb,  Essex  county.     (Case  No.  680),  92. 

School  teachers  —  contracts  —  appeal  dismissed.  If  a  teacher 
is  unable  to  render  services  although  such  inability  is  not  due 
to  any  fault  on  her  part  she  cannot  recover  wages  for  time 
lost  nor  can  she  insist  that  the  board  of  education  hold  her 
position  until  such  time  as  she  may  be  able  to  return  to  work. 
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White,  Mabel  M.,  In  the  matter  of  the  application  of  the  board  of 
examiners  of  the  eity  of  New  York  to  reopen  the  matter  of  the 
appeal  of,  in  which  a  decision  was  rendered  April  6, 1920.  (Case 
No.  700),  348. 

School  teachers  —  application  for  reopemng  case  denied.  No 
sufficient  evidence  presented  to  justify  the  modification  of  a 
decision  heretofore  rendered.  (See  case  No.  688,  22  St.  Dept. 
Rep.  669.) 

Zipfel,  Lena  M.,  In  the  matter  of  the  application  of,  for  reopen- 
ing of  her  case  on  appeal  from  the  action  of  the  board  of 
education  of  the  city  of  New  York.     (Case  No.  706),  427. 

School  teachers  —  dismissal  —  application  to  reopen  case  on 
appeal.  The  Commissioner  of  Education  has  authority  under 
the  law  and  practice  relative  to  appeals  in  school  controversies 
to  reopen  an  appeal  for  any  reason  which  to  him  seems  satis- 
factory. He  has  not  the  power,  upon  a  proceeding  to  reopen 
an  appeal  case,  to  order  the  reinstatement  of  a  dismissed 
teacher  or  to  direct  that  compensation  be  paid  to  such  teacher 
during  the  period  of  dismissal.  The  only  relief  that  can  be 
granted  upon  such  an  application  is  to  set  aside  the  decision  of 
the  Commissioner  and  to  grant  opportunity  to  set  up  further 
matter  in  behalf  of  the  petitioner. 

Failure  to  permit  a  full  cross-examination  of  witnesses 
against  the  petitioner  and  failure  to  permit  the  calling  of  wit- 
nesses on  behalf  of  the  petitioner  are  defects  which  warrant 
the  reopening  of  the  case. 

Case  reopened  with  recommendation  that,  because  of  the 
difficulties  attendant  upon  a  new  trial  and  because  the  per- 
manent dismissal  of  the  petitioner  was  too  severe  a  punishment 
under  the  circumstances  under  which  the  acts'  complained  of 
were  committed,  the  board  of  education  reinstate  the  petitioner 
in  the  position  from  which  she  was  dismissed  or  in  one  of  equal 
grade. 

ATTORNEY-GENERAL 

Civil  Service  Law,  In  the  matter  of  construing  section  21-b,  as 
added  by  chapter  702  of  the  Laws  of  1921,  in  relation  to  the 
preference  in  appointment  of  veterans,  221. 

Civil  Service  Law,  4  21-6  —  Laios  of  1921,  chapter  702  — 
veterans  —  preference  in  appointment.  The  period  of  "actual 
wn*^are"  in  \ho  World  War  ceased  on  November  11,  1918. 

Subdivision  (d)  of  section  21-b  of  the  Civil  Service  Law 
provides  that  a  veteran  shall  be  preferred  in  original  appoint- 
ment over  other  persons  standing  on  the  list  with  equal  rating. 
This  carries  with  it  a  preference  over  those  having  lower 
ratings. 

The  provisions  of  subdivisions  (c)  and  (d)  of  section  21-b  of 
the  Civil  Service  Law  apply  to  appointments  made  after  May 
13,  1921,  regardless  of  when  examinations  were  held  or  lists 
established,  but  the  provisions  of  subdivision  (e)  only  apply  to 
examinations  held  after  May  13,  1921. 
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Civil  Service  Law,  In  the  matter  of  construing  section  21-b  of 
the,  as  amended  by  chapter  702  of  iiie  Laws  of  1921  as  to  the 
extent  that  snch  section  is  in  conflict  •  with  the  Constitntion, 
302. 

Civil  Service  Law,  section  21-b  —  Laws  of  1921,  chapter 
702  —  preferences  to  veterans  —  State  Constitution,  article  V, 
section  9;  article  X,  section  2.  (1)  Paragraph  ''c*^  of  section 
21-b  of  the  Civil  Service  Law,  giving  preferences  in  appoint- 
ment in  the  civil  service  to  '' disabled  veterans,"  is  unconstitu- 
tional, being  in  conflict  with  section  9  of  article  V  of  the  Con- 
stitution. 

(2)  The  first  part  of  paragrai^  ''  d  '^  of  section  21-b  of  the 
Civil  Service  Law,  construed  in  the  light  of  State  Constitution, 
article  X,  section  2,  only  ejants  to  'Veterans"  preference  in 
certification  over  those  having  the  same  percentage  rating  upon 
competitive  lists,  and  not  preference  in  appointment  among 
those  certified. 

(3)  The  last  part  of  paragraph  ''d'^  of  section  21-b  of  the 
Civil  Service  Law  entitled  'Veterans"  to  preference  in  certi- 
fication from  lists  of  the  labor  dass  in  cities,  but  not  in  ap- 
pointment among  those  certified. 

(4)  Credit  for  military  service,  in  competitive  examina- 
tions, should  depend  upon  the  value  of  the  experience  as  a 
factor  in  determining  merit  and  fitness  for  the  position  sought, 
its  weight  to  be  determined  for  each  class  of  positions  by  the 
Civil  Service  Commission,  but  not  to  exceed  20  per  cent  of 
total  weights. 

Civil  Service  Law,  In  the  matter  of  construing  section  22-a  and 
Civil  Service  rule  XVI  in  relation  to  reappointment  after  sus- 
pension, 289. 

CivU  Service  Law,  section  22'a,  rtde  XVI  —  suspended  list 
'^reinstatements  —  transfers  —  promotions  —  appointments. 
Various  questions  arising  under  section  22-a  of  the  Civil 
Service  Law,  with  respect  to  '' suspended  list''  of  persons 
whose  positions  have  been  abolished,  considered. 

Code  of  Civil  Procedure,  section  3311,  In  the  matter  of  con- 
struing, and  Tax  Law,  sections  229,  234,  in  relation  to  the  fees 
charged  by  stenographers  for  minutes  of  hearings  before  the 
State  Tax  Commission,  330. 

Stenographers  —  fees  —  Code  of  CivU  Procedure,  section 
3311  —  Tax  Law,  sections  229,  234  —  State  Tax  Commission, 
The  provisions  of  iiie  Code  of  Civil  Procedure,  specifying 
the  sums  which  stenographers  may  lawfully  demand  and  re- 
ceive, i>ertain  to  official  stenographers  of  the  courts  only  and 
such  provisions  cannot  by  implication  be  extended  to  include 
any  of  the  employees  of  tiie  State  Tax  Commission. 

Conservation  Law,  In  the  matter  of  construing  section  59,  sub- 
division 19,  and  section  61  of  the,  in  relation  to  the  power  of 
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the  Conservation  Commission  to  grant  permits  for  the  use  of 
forest  preserve  lands  and  streams  for  private  purposes,  281. 

Conservation  Commission — powers  of — permits.  U$e  of 
streams  in  forest  preserve.  The  Conservation  Commission 
has  power  under  subdivision  19  of  section  59  of  the  Conserva- 
tion Law  to  grant  permits  to  drive  logs  through  streams  and 
lakes  in  the  Forest  Preserve,  but  such  permits  should  be 
granted  subject  to  reasonable  restrictions  and  regulations  to 
be  determined  by  the  Conservation  Commission,  and  the  grantees 
of  such  permit  will  be  liable  for  any  damage  done  to  State  or 
private  property,  while  enjoying  the  privileges  gpranted. 

Construction  of  camps  and  storehouses.  The  Conservation 
Commission  may  also  grant  permits  to  construct  upon  the 
Forest  Preserve  such  camps  for  men  and  teams  and  such  store- 
houses as  may  be  necessary,  in  the  prosecution  of  a  lumbering 
operation,  provided  such  camps  and  storehouses  be  located 
on  cleared  land,  and  the  grantees  assume  responsibility  for  any 
and  all  damage  to  the  State  or  private  property  caused  by  the 
construction  and  use  thereof,  under  such  permits. 

Repair  and  use  of  old  roads.  The  Commission  may  also 
grant  permits  for  the  use  and  repair  of  existing  log  and  tote 
roads,  subject  to  such  regulations  and  restrictions  as  it  may 
prescribe. 

Repair  and  construction  of  dams.  The  Commission  may 
also  grant  permits  for  the  repair  or  reconstruction  of  dams  on 
streams  flowing  through  Forest  Preserve  lands,  provided  such 
dams  are  necessary  to  the  use  of  said  streams  for  the  purpose 
specified  in  subdivision  19  of  section  59  of  the  Conservation 
Law;  and  provided  further  that  no  State  land  shall  be  so 
flooded  as  to  cause  the  destruction  of  timber  standing  and 
growing  thereon. 

Cutting  living  trees  for  use  in  restoring  dams.  The  Conser- 
vation Commission  has  no  power  to  authorize  the  outting  and 
removal  of  living  trees  to  be  used  in  the  repair  or  reconstruo- 
tion  of  dams  on  streams  in  the  Forest  Preserve,  such  outting 
and  removal  being  forbidden  by  section  7  of  article  VII  of  the 
State  Constitution  as  well  as  by  subdivision  1  of  section  61 
of  the  Conservation  Law. 

Conservation  Law,  In  the  matter  of  construing  the  appli- 
cation of  the,  Migratory  Bird  Treaty  Act;  section  11,  Indian 
Law,  and  section  8,  Public  Lands  Law,  in  relation  to  hunting 
and  fishing  on  Indian  reservations  by  tribal  Indians  and  persons 
other  than  Indians,  49. 

Hunting  and  fishing  on  Indian  reservations  by  trtbaX  IndiathS 
and  persons  other  than  Indians  —  application  of  State  Con- 
servation Law  and  Migratory  Bird  Treaty  Act  thereto  —  In- 
dian Law,  %  11,  and  Public  Lands  Law,  %  8,  in  relation 
thereto  construed.  Persons  other  than  Indians  hunting  or 
fishing  on  Indian  reservations  are  subject  to  the  State  Con- 
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servation  Law.    Indians  have  redress  for  hunters  trespassing 
on  tribal  lands. 

The  Migratory  Bird  Treaty  Act  applies  to  tribal  Indians, 
but  a  State  law  does  not. 

Conservation  Law,  In  the  matter  of  construing  section  188  of  the, 
in  relation  to  nonresident  fishing  licenses,  702. 

Conservation  Law  —  nonresident  fishinp  license  —  bona  fide 
resident  —  definition.  A  bona  fide  resident  of  this  State, 
within  the  meaning  of  section  188  of  the  Conservation  Law, 
means  a  person  domiciled  in  the  State  of  New  York. 

Conservation  Law,  In  the  matter  of  defining  the  power  of  the 
State  Treasurer,  in  relation  to  refunding  fines  for  violations  of 
the,  upon  reversal  or  modification  of  the  judgment  of  conviction, 
335. 

State  Treasurer  —  fines  paid  to  him  by  Conservation  Com- 
mission—  refunding.  Where  fines  for  violations  of  the  Con- 
servation Law  have  been  paid  over  by  the  Conservation  Com- 
mission to  the  State  Treasurer,  they  may  not  be  refunded  to 
the  person  paying  such  fines  upon  the  reversal  or  modification 
of  tiie  judgment  of  conviction,  except  by  appropriation  of 
the  Legislature. 

County  Law,  In  the  matter  of  construing  the  efifect  of  section 
249  of  the,  in  relation  to  the  loss  through  depreciation  in 
market  value  of  securities  representing  the  investment  of  court 
and  trust  funds  deposited  with  county  treasurer,  615. 

Court  cmd  trust  funds  —  investment  of  funds  deposited 
with  county  treasurer  —  loss  through  depreciation  in  markfit 
value  of  liberty  bonds  —  transfer  of  securities  —  effect  of  sec- 
tion 249  of  the  County  Law.  Where  the  market  value  of 
liberty  bonos  in  which  funds  deposited  with  a  county  treasurer 
have  been  invested  pursuant  to  the  authority  conferred  by 
chapter  132  of  the  Laws  of  1918  has  depreciated,  the  securities 
should  not  be  transferred  to  another  account  so  that  payment 
in  full  might  be  made  to  the  persons  for  whose  benefit  the 
fund  was  deposited,  on  any  other  basis  than  that  of  their 
present  market  value. 

Where  an  application  is  made  for  the  withdrawal  of  the 
fund  the  attention  of  the  court  should  be  drawn  to  the  nature 
of  the  investments  made  so  that  an  opportunity  may  be 
afforded  to  turn  over  the  securities  in  kind  or  proper  direction 
made  for  their  disposal. 

The  county  treasurer  is  not  personally  liable  for  the  tem- 
porary loss  arising  out  of  a  depreciation  in  the  market  value 
of  liberty  bonds  in  whidi  he  has  invested  court  and  trust 
funds  and  it  seems  that  section  249  of  the  County  Law  does 
not  impose  a  liability  upon  the  county  for  such  loss. 

Direct  State  Tax,  In  the  matter  of  construing  chapter  396  of 
the  Laws  of  1921,  in  relation  to  the  constitutionality  of  the, 
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imposed  thereby,  and  as  to  the  necessity  of  calling  an  extra 
session  of  the  Legislature  to*  correct  the  statute,  396. 

Direct  State  tax  —  Laws  of  1921,  chapter  396  —  extra  ses- 
sion of  Legislature  not  necessary  to  levy  tax  for  debt  service. 
The  direct  State  tax  imposed  by  chapter  396  of  the  Laws  of 
1921  is  not  rendered  unconstitutional  as  a  whole  for  the 
reason  that  it  includes  a  tax  to  pay  the  interest  on  soldiers 
and  sailors'  bonds  which  cannot  now  be  issued.  The  statute 
is  divisible  and  the  mill  rates  for  the  general  fund  and  for  the 
common  schools  remain  unaffected.  No  extra  session  of  the 
Legislature  is  necessary  for  the  purpose  of  levying  a  tax  for 
debt  service  as  the  Legislature  has  appropriated  the  neces- 
sary moneys  from  the  general  fund  which  can  stand  this  item 
until  the  Legislature  next  meets  in  regular  session. 

Highway  Law,  In  the  matter  of  construing  section  226  of  the 
Village  Law  and  section  148  of  the,  in  relation  to  the  duty 
of  a  village  to  relocate  pipes  in  highways  to  conform  to  a 
change  of  grade  or  location  of  a  Federal  Aid  or  State  High- 
way, 326. 

Village  Law,  section  226  —  Highway  Law,  section  148.  A 
village  laying  a  pipe  in  a  highway  for  the  purpose  of  con- 
ducting water  into  the  village  water  system  must  thereafter  at 
its  own  expense,  when  a  Federal  aid  or  State  highway  is  con- 
structed, conform  the  location  of  such  pipes  to  a  change  of 
grade  or  deviation  of  the  highway  through  the  old  right  of 
way. 

Section  148  of  the  Highway  Law  requiring  the  county  to 
acquire  title  for  a  State  or  Federal  aid  highway  does  not  apply 
•     in  such  a  case. 

Highway  Law,  In  the  matter  of  construing  section  291  of  the, 
in  relation  to  the  deposit  of  fees  collected  by  the  State  Tax 
Commission  for  the  issuance  of  chauffeurs  and  operators' 
licenses,  277. 

Highway  Law,  section  291  —  chaufeurs  and  operator^  fees 
included  in  the  term  "registration  fees/*  The  term  "registra- 
tion fees"  as  used  in  subdivision  2,  section  291  of  article  11 
of  the  Highway  Law,  in  relation  to  motor  vehicles,  includes 
the  fees  belonging  to  the  State  collected  for  the  issuance  of 
chauffeurs  and  operators'  licenses  and  they  should  be  deposited 
by  the  Tax  Commission  to  the  credit  of  the  Comptroller  on 
account  of  the  Motor  Vehicle  Law. 

Migratory  Bird  Treaty  Act;  In  the  matter  of  construing  the  appli- 
cation of  the  State  Conservation  Law,  section  11,  Indian  Law, 
and  section  8,  Public  Lands  Law,  in  relation  to  hunting  and 
fishing  on  Indian  reservations  by  tribal  Indians  and  persons 
other  than  Indians,  49. 

Hunting  and  fishing  on  Indian  reservations  by  tribal  In- 
dians and  persons  other  than  Indians  —  application  of  State 
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Conservation  Law  and  Migratory  Bird  Treaty  Act  thereto  — 
Indian  Lato,  i  Uy  and  Public  Lands  Law,  f  8,  in  relation 
thereto  construed.  Persons  other  than  Indians  hunting  or  fish- 
ing on  Indian  reservations  are  subject  to  the  State  Conserva- 
tion Law.  Indians  have  redress  for  hunters  trespassing  on 
tribal  lands. 

The  Migratory  Bird  Treaty  Act  applies  to  tribal  Indians, 
but  a  State  law  does  not. 
• 

Public  Health  Law,  In  the  matter  of  construing  section  391  of 
the,  in  relation  to  the  autiiiority  of  the  Public  Health  Coun* 
cil  to  adopt  rules  and  regulations  defining  under  what  circum- 
stances the  records  of  the  division  of  vital  statistics  in  the  State 
Department  of  Health  may  be  inspected,  and  as  to  the  duty  of 
the  Commissioner  of  Health  to  furnish  a  transcript  of  said, 
records. 

PubHo  Health  Law,  In  the  matter  of  construing  section  370  of 
the,  in  relation  to  the  obligation  of  all  registrars  of  vital  sta- 
tistics to  conform  to  any  and  all  regulations  which  the  Public 
Health  Council  may  adopt  in  connection  with  the  registration 
of  births  and  deaths  and  as  to  the  inspection  and  certification  of 
transcripts  of  the  records  thereof,  514. 

Vital  statistics  —  article  26  —  Public  Health  Law  —  Public 
Health  Council  —  cnithority  to  regulate. 

Public  Health  Law,  5  370  —  registrars'  duty  to  conform  to 
regulations  of  the  Public  Health  Council. 

General  Municipal  Law,  (  51  —  Domestic  Belations  Law, 
i  19  —  city,  town  and  county  clerks  —  authority  with  respect  to 
issuing  transcripts  from  or  inspection  of  marriage  records. 
Under  the  provisions  of  the  Public  Health  Law,  the  Public 
Health  Council  has  authority  to  adopt  rules  and  regulations 
defining  under  what  circumstances  the  records  of  the  division 
of  vital  statistics  in  the  State  Department  of  Health  may  be 
inspected,  and  transcripts  from  such  records  or  searches 
thereof  shall  be  made,  where  such  rules  and  regulations  have 
for  their  aim  that  the  purposes  of  the  law  in  establishing  a 
division  of  vital  statistics  shall  be  fully  subserved  but  not  sub- 
verted, and  in  particular  have  the  authority  to  provide  that 
no  inspection,  transcript  or  search  of  any  such  records  shall 
be  made  without  facts  being  disclosed  to  indicate  that  the 
application  for  such  inspection,  transcript  or  search  is  for  a 
legitimate  purpose.  Public  Health  Law,  (  391;  Public  Ofiicers 
Law,  f  66.     (P.  549.) 

By  virtue  of  the  provisions  of  section  391  of  the  Public 
Health  Law  and  section  66  of  the  Public  Officers  Law,  the 
duty  to  furnish  a  transcript  of  the  records  of  the  Division  of 
Vital  Statistics  in  the  State  Department  of  Health  or  search 
said  records  is  a  mandatory  duty  imposed  upon  the  Commis- 
sioner of  Health,  where  the  application  for  such  a  transcript 
or  search  is  made  by  a  person  lawfully  entitled  thereto.  The 
records  from  which  a  transcript  may  be  lawfully   required 
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or  a  search  made  indnde  all  the  records  now  under  the  domin- 
ion and  control  and  supervision  of  the  State  Department  of 
Health)  as  records  of  vital  statistics,  filed  or  recorded  since 
the  enactment  of  chapter  322  of  the  Laws  of  1880,  whereby 
the  State  Board  of  Health  first  was  constituted  and  provision 
made  in  said  chapter  for  the  establishment  at  the  capital  of 
the  State  of  a  central  bureau  of  vital  statistics.  (Pp.  540-643.) 

The  fees  for  a  certified  copy  of  a  record  of  any  birth  or 
death  or  for  any  search  of  the  files  or  records  ^ere  no  cer- 
tified copy  is  made,  spedfled  in  section  391  of  the  Publio 
Health  Law,  are  properly  chargeable  for  certified  copies  of 
any  record  or  for  searches  of  all  of  the  records  and  files  of 
the  Division  of  Vital  Statistics  in  the  State  Department  of 
Health,  collected  and  recorded  since  the  enactment  of  chapter 
322  of  the  Laws  of  1880.     (P.  552.) 

There  are  no  fees  expressly  allowed  by  law  for  a  certified 
copy  of  or  search  of  the  records  of  marriages  in  the  State 
Department  of  Health.  Therefore,  by  virtue  of  the  provisions 
of  section  66  of  the  Public  Ofllcers  Law,  the  State  Commis- 
sioner of  Healtii  is  entitled  to  charge  and  receive  for  a  certified 
copy  of  any  of  the  marriage  records  or  a  search  of  the  mar- 
riage records  in  the  State  Department  of  Health  fees  at  the 
same  rate  allowed  by  law  to  a  county  clerk  for  a  similar  service, 
and  construing  sections  3304  and  3306  of  the  Code  of  Civil 
Procedure  with  section  66  of  the  Public  Officers  Law,  the  State 
Commissioner  of  Health  is  authorized  to  charge  for  a  certified 
copy  of  a  marriage  record  at  the  rate  of  eight  cents  per  folio, 
with  a  minimum  fee  of  twenty-five  cents,  and  for  a  search 
of  the  marriage  records  of  the  State  Department  of  Health 
is  entitled  to  a  fee  of  five  cents  a  year  for  each  name  searched 
against     (Pp.  662,  563.) 

Section  370  of  the  Public  Health  Law,  by  its  express  terms, 
renders  it  obligatory  upon  the  part  of  all  registrars  to  conform 
to  any  and  all  regulations  which  the  Public  Health  Council 
might  adopt  in  connection  with  the  registration  of  births  and 
deaths,  and  such  regulations  as  the  Public  Health  Council 
might  adopt  relative  to  the  inspection  or  certification  of  tran- 
scripts from  or  searehing  of  the  records  of  births  and  deaths 
would  include  such  records  in  the  offices  of  the  local  registrars. 
(P.  549.) 

Construing  section  19  of  the  Domestic  Relations  Law  and 
section  51  of  the  General  Municipal  Law  together,  a  city,  town 
or  county  clerk  may  make  regulations  with  respect  to  the 
issuing  of  transcripts  from  or  the  inspection  of  the  zeeords 
in  their  respective  offices  relating  to  marriages  as  may  insure 
that  such  transcripts  be  issued  or  inspection  made  for  a  legiti- 
mate purpose,  and  not  merely  for  the  gratification  of  eariosity 
or  for  speculative  purposes.     (P.  552.) 

State  Treasurer,  In  the  matter  of  defining  the  power  of  ^nb, 
in  relation  to  refunding  fines  for  violations  of  the  Conser- 
vation Law  upon  reverb  or  modification  of  the  judgment  of 
conviction^  336. 
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State  Treasurer  —  fines  paid  to  him  by  Conservation  Com- 
mission—  refunding.  Where  fines  for  violations  of  the  Con- 
servation Law  have  been  paid  over  by  the  Conservation 
Commission  to  the  State  Treasurer,  they  may  not  be  refunded 
to  the  person  paying  such  fines  upon  the  reversal  or  modifica- 
tion of  the  judgment  of  conviction,  except  by  appropriation 
of  the  Leg^ature. 

Tax  Law,  In  the  matter  of  construing  sections  170,  170-a,  170-b, 
171,  and  171-a,  of  the,  as  amended  by  chapter  90  of  the  Laws 
of  1921  in  relation  to  the  duties  and  powers  of  the  Tax  Com- 
mission in  the  conduct  of  hearings  of  appeals  from  equalization 
by  boards  of  supervisors,  311. 

Tax  Law  as  amended  by  chapter  90  of  the  Laws  of  1921, 
sections  170,  170-a,  170-b,  171  and  171-a — Commission  — 
delegation  of  authority.  The  powers  of  the  State  Tax  Com- 
mission to  hear  evidence,  take  proof  and  pass  upon  legal 
questions,  in  the  conduct  of  the  hearings  of  appeals  from 
equalizations  by  boards  of  supervisors,  cannot  be  delegated 
to  a  deputy  tax  commissioner  under  any  provision  of  the  Tax 
Law  and  such  duties  must  be  performed  by  a  member  or  mem- 
bers of  the  Commission. 

Tax  Law,  sections  229,  234,  In  the  matter  of  construing  Code 
of  Civil  Procedure,  section  3311,  and,  in  relation  to  f£e  fees 
charged  by  stenographers  for  minutes  of  hearings  before  the 
State  Tax  Commission,  330. 

Stenographers  —  fees  —  Code  of  CivU  Procedure,  section 
3311 — Tax  Law,  sections  229,  234  —  State  Tax  Commission. 
The  provisions  of  the  Code  of  Civil  Procedure,  specifying 
the  sums  which  stenographers  may  lawfully  demand  and  re- 
ceive, pertain  to  official  stenographers  of  the  courts  only  and 
such  provision  cannot  by  implication  be  extended  to  include 
any  of  the  employees  of  the  State  Tax  Commission. 

Village  Law,  In  the  matter  of  construing  section  226  of  the,  and 
section  148  of  the  Highway  Law  in  relation  to  the  duty  of  a 
village  to  relocate  pipes  in  highways  to  conform  to  a  change  of 
grade  or  location  of  a  Federal  Aid  or  State  Highway.  325. 

Village  Law,  section  226  —  Highway  Law,  section  148.  A 
village  laying  a  pipe  in  a  highway  for  the  purpose  of  con- 
ducting water  into  the  village  water  system  must  thereafter  at 
its  own  expense,  when  a  Federal  aid  or  State  highway  is  con- 
structed, conform  the  location  of  such  pipes  to  a  change  of 
grade  or  deviation  of  the  highway  through  the  old  right  of 
way. 

Section  148  of  the  Highway  Law  requiring  the  county  to 
acquire  title  for  a  State  or  Federal  aid  highway  does  not  apply 
in  such  a  case. 
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WATER  POWER  COMMISSION 

Hyde  Park  Fire  Department,  In  the  matter  of  th«  application  of 
the,  for  approval  of  its  acquisition  of  a  source  of  water  supply 
and  of  its  financial  and  engineering  plans  for  the  installation  of 
a  filtration  system  in  connection  with  its  present  water  supply 
system  for  fire  protection.  (Water  Supply  Application  No. 
265),  358. 

Application  approved  as  modified. 

New  York,  city  of,  In  the  matter  of  the  application  of  the,  to  the 
Water  Power  Commission  for  approval  of  its  maps,  profiles  and 
plan  for  securing  a  water  supply  in  the  borough  of  Queens  in 
the  city  of  New  York.  (Water  Supply  Application  No.  269), 
490. 

Application  approved  ae  modified* 

Randolph,  village  of,  In  the  matter  of  the  application  of  the, 
for  approval  of  its  acquisition  of  an  additional  source  of 
water  supply.     (Water  Supply  Application  No.  268),  62L 

Application  approved  as  modified, 

Scarsdale,  village  of.  In  the  matter  of  the  application  of  the, 
for  approval  of  its  acquisition  of  a  source  of  water  supply 
and  of  its  financial  and  engineering  plans  for  the  construction 
of  a  water  supply  system.  (Water  Supply  Application  No. 
266),  365. 

Application  approved. 

Wilmington,  town  of,  Essex  county,  N.  Y.,  In  the  matter  of  the 
petition  of  the  water  district  of  the,  to  the  Water  Power  Com- 
mission of  the  State  of  New  York,  for  approval  of  the  map, 
plan  and  profile  of  additional  water  supply.  (Water  Supply  Ap- 
pHcation  No.  267),  402. 

Application  approved  as  modified, 

CONSERVATION  COMMISSION 

nion,  N.  Y.,  In  the  matter  of  the  application  of  the  village  of,  for 
approval  of  its  acquisition  of  a  source  of  water  supply  and  its 
financial  and  engineering  plans  for  the  construction  of  a  water 
supply  system.     (Water  Supply  Application  No.  264),  176. 

Application  approved, 

Plattsburgh,  city  of.  In  the  matter  of  the  application  of  the,  for 
approval  of  its  maps,  plans  and  profiles  of  a  source  or  'sources 
of  water  supply  and  of  the  means  of  removing  contamination 
and  of  the  means  of  purifying  same.  (Water  Supply  Applica- 
tion No.  263),  96. 

Application  approved  as  modified. 
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INDUSTRIAL  BOARD 

Armanet,  liHiaiiy  widow,  In  the  matter  of  the  claim  for  com- 
pensation under  the  Workmen's  Compensation  Law  made  by, 
on  behalf  of  herself,  on  account  of  the  death  of  Peter  B.  Ar- 
manet, deceased,  against  New  York  Central  Railroad  Companji 
employer  and  self -insurer.     (Death  case  No.  604228),  444. 

RaUroada  —  employee  not  engaged  in  interstate  commerce 
—  award  made.  While  taking  an  engine  which  had  been  un- 
coupled from  a  train  of  can  to  the  coal  dock,  where  it  was  to 
be  furnished  with  coal,  water  and  sand,  the  employee,  a  hostler, 
sustained  injuries  which  resulted  in  his  death.  The  engine  had 
not  been  interrupted  in  any  interstate  haul,  to  be  repaired  and 
go  on,  but  simply  had  finished  some  interstate  business  and 
had  not  begun  another.  Held,  that  at  the  time  of  receiving 
the  injuries  which  resulted  in  his  death  the  employee  was  not 
engaged  in  interstate  commerce. 

Bailey,  James  H.,  deceased.  In  the  matter  of  the  claim  for  com- 
pensation under  the  Workmen's  Compensation  Law,  made  by 
Margaret  Bailey,  mother,  on  account  of  the  death  of,  against  The 
New  York  Central  Railroad  Company,  employer  and  self-in- 
surer.    (Case  No.  695150-S),  184. 

Employee  burned  to  death  in  course  of  employment  — 
award  to  dependent  mother.  Deceased  burned  to  death  while 
helping  a  fellow  employee  to  fill  a  tank  with  oil.  At  the  time 
of  the  accidental  injuries,  deceased  was  smoking  a  cigarette, 
in  yiol|ition  of  the  rule  of  his  employer.  Held,  that  inasmuch 
as  there  is  no  casual  relationship  between  the  smoking  of  the 
cigarette  by  deceased  and  the  burning  of  his  clothing,  the  in- 
juries sustained  by  him  were  accidental  injuries  and  arose  out 
of  and  in  the  course  of  his  employment. 

Bowman,  Ella,  widow,  In  the  matter  of  the  daim  for  compensation 
under  the  Workmen's  Compensation  Law  made  by,  on  behalf 
of  herself  and  minor  children  on  account  of  the  death  of  Timothy 
D.  Bowman,  deceased,  against  John  W.  Gibson,  employer,  and 
Royal  Indenmity  Company,  insurance  carrier.  (Death  Case  No. 
1910191),  56L 

Pulmonary  tuberculosis  resulting  from  injury  —  award  made 
to  widow  and  minor  children.  Deceased  employee  sustained 
jbacture  and  laceration  of  his  right  leg.  The  resultant  profuse 
bleeding,  prolonged  pain  and  ensuing  inactivity  so  lowered 
his  normal  resisting  power  and  vitality  as  to  make  him  a  fer- 
tile field  for,  and  predisposed  to,  an  infection  by  tubercular 
germs,  which  thereupon  infected  him,  thereby  causing  him  to 
suffer  with  pulmonary  tuberculosa,  f^m  which  he  died. 

Bradley,  John  C,  In  the  matter  of  the  claim  for  compensation 
under  the  Workmen's  Compensation  Law  made  by,  against 
United   States  Rail   and   Salvage    Corporation,  employer;   and 
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The  Travelers  Inauranee  Companyi  insnranoe  carrier.    (Case  No. 
602037),  374. 

Work  on  a  dismantled  boat  at  dock  in  Hudson  river  not  a 
maritime  contract  —  award  made.  Claimant  was  injured  while 
working  on  an  old  boat  which  was  tied  to  another  boat,  which 
in  turn  was  tied  to  a  dock  in  the  Hudson  river.  The  boat  was 
being  dismantled,  its  engines  having  been  removed,  and  nothing 
left  on  it  to  characterize  it  a  vessel  but  the  hulk.  Held,  that 
claimant  was  not  engaged  in  a  maritime  contract. 

Brown,  James,  In  the  matter  of  the  claim  for  compensation  under 
the  Workmen's  Compensation  Law,  against  Walton  Water  Com- 
pany, employer,  and  Aetna  Life  Insurance  Company,  insurance 
carrier.     (Case  No.  500517),  196. 

Award  of  compensation  made  to  brother  of  claimant  for 
nursing  claimant  during  his  disability, 

m 

Dunham,  Norma,  In  the  matter  of  the  claim  for  compensation 
under  the  Workmen's  Compensation  Law  made  by,  on  account 
of  the  death  of  Charles  Qrimes  (Jackson)  against  McClintock 
Marshall  'Company,  employer,  and  Liberty  Mutual  Insurance 
Company,  insurance  carrier.     (Case  No.  276255),  105. 

• 

Claim  for  compensation  by  alleged  wife  and  illegitimate  child 
diseHUowed*  A  marriage  contracted  in  the  state  of  Ohio  by  par- 
ties nndnr  the  age  of  consent  is  void  unless  confirmed  by  co- 
habitation after  arriving  at  the  age  of  consent.  A  child  bom 
of  such  marriage  is  illegitimate. 

An  award  of  compensation  may  not  be  made  to  an  illegiti- 
mate child  unless  it  is  both  acknowledged  and  supported  by  the 
deceased  parent 

Eldridge,  Gertrude  I.,  widow,  In  the  matter  of  the  claim  for  com- 
pensation under  the  Workmm's  Compensation  Law  made  by,  on 
behalf  of  herself  and  infant  children,  on  account  of  the  death  of 
William  Eldridge,  deceased,  against  Endicott,  Johnson  &  Co., 
employer,  and  Employers'  laabUity  Assurance  Corporation,  Ltd., 
insurance  earner.     (Death  case  No.  15061),  630. 

Becord  does  not  sustain  an  award  where  it  appears  that  an^ 
thrax  resulting  in  death  was  contracted  because  of  the  entrance 
of  baeUlus  by  means  of  a  cut  sustained  while  shaving.  De- 
ceased, an  employee  in  a  tannery,  whose  duties  required  him 
to  handle  hides,  contracted  anthrax  as  a  result  of  which  he 
died.  On  the  day  prior  to  the  time  the  anthrax  was  con- 
tracted deceased,  while  being  shaved  in  a  barber  shop,  was 
sli^tly  cut  with  a  razor.  Held,  that  the  entrance  of  the 
bacillus  of  anthrax  in  the  cut  was  an  accidental  injury  within 
the  meaning  of  the  Workmen's  Compensation  Law,  but  said 
injury  did  not  arise  out  of  and  in  the  oourse  of  his  employ- 
ment.   Award  denied. 
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Fishery  Edward  L.,  In  the  matter  of  the  claim  for  compensation 
nnder  the  Workmen's  Compensation  Law,  made  by,  against 
La  Reine  Costume  Company,  employer,  and  Aetna  Life  Insur- 
ance Company,  insurance  carrier.     (Case  No.  51938),  225. 

Claimant  injured  by  atrikefs  while  attempting  to  protect 
employer's  property  —  injury  to  head  together  with  emotionai 
shock  activated  dormant  hereditary  condition  and  resulted  in 
dementia  praecox  —  award  made. 

Flynn,  David,  In  the  matter  of  the  claim  for  compensation  under 
the  Workmen's  Compensation  Law  made  by,  against  Ritchie 
Brothers,  employer;  and  Fidelity  and  Casualty  Company  of 
New  York,  insurance  carrier.     (Case  No.  501932),  438. 

Employee  injured  while  being  transported  from  his  place 
of  employment  in  a  truck  not  owned  or  operated  by  his  em^ 
ployer — award  of  compensation  denied. 

Frear,  Fanny,  dependent  mother,  and  Frear,  George,  dependent 
father.  In  the  matter  of  the  claim  for  compensation  under  the 
Workmen's  Compensation  Law  made  by,  on  account  of  the  death 
of  William  Frear,  deceased,  against  George  Ellis,  Employer, 
and  ^e  Travelers  Insurance  Company,  Insurance  Carrier. 
(Death  Case  No.  700153-R),  713. 

Death  resulting  from  burns  received  in  course  of  employ- 
ment—  award  to  dependent  father  and  mother.  Deceased 
employee,  while  cleansing  a  motorcycle  at  the  plant  of  his 
employer,  spiVled  a  pan  of  gasoline  on  his  clothing.  A  match 
lighted  by  a  customer  of  deceased's  employer  ignited  the 
clothing  of  deceased  whereby  he  received  bums  from  which  he 
died.  Award  made  to  dependent  father  and  mother  based  upon 
the  consideration  that  the  wages  of  deceased,  under  normal 
conditions,  would  be  expected  to  increase. 

Oaul,  J<^,  In  the  matter  of  the  claim  of,  for  compensation  under 
the  Workmen's  Compensation  Law,  against  Thompson,  Hubman 
&  Fisher,  employer;  The  Travelers  Insurance  Company,  insur- 
ance carrier.     (Case  No.  897474),  372. 

Claimant's  left  hand  frozen  while  shoveUng  coal  at  plant 
of  employer — award  made. 

Goldberger,  Louis,  In  the  matter  of  the  claim  for  compensation 
under  the  Workmen's  Compensation  Law  made  by,  against  B. 
M.  Goldberger,  Employer,  and  Aetna  Life  Insurance  Company, 
insurance  carrier.     (Case  No.  1031826),  498. 

Claimant  while  driving  a  motor  truck  owned  by  a  meehaniOt 
who  was  driving  and  adjusting  the  motor  truck  of  claimant's 
employer,  collided  with  his  employer's  truck,  as  a  resuU  of 
which  he  sustained  injuries  —  award  made. 

(h«y,  Elizabeth,  widow,  In  the  matter  of  the  claim  for  compensa- 
tion nnder  the  Worfanen's  Compensation  Law  made  by,  on  ac- 
count of  the  death  of  Charles  Gray,  deceased,  against  Hampton 
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Shops,  employer,  and  London  Guarantee  and  Accident  Company, 
insurance  carrier.     (Death  Case  No.  1030861),  559. 

Heart  disease  aggravated  by  unuaual  strain  resulting  in 
death  —  award  to  totelow. 

Qrimes  (Jackson),  Charles,  In  the  matter  of  the  claim  for  com- 
pensation under  the  Workmen's  Compensation  Law  made  by 
Norma  Dunham  on  account  of  the  death  of,  against  McClin- 
tock  Marshall  Company,  employer,  and  Liberty  Mutual  Insur- 
ance Company,  insurance  carrier.     (Case  No.  276255),  105. 

Claim  for  compensation  by  alleged  vnfe  and  illegitimate  child 
disallowed,  A  marriage  contracted  in  the  state  of  Ohio  by 
parties  under  the  age  of  consent  is  void  unless  confirmed  by 
cohabitation  after  arriving  at  age  of  consent.  A  child  bom 
of  such  marriage  is  illegitimate. 

An  award  of  compensation  may  not  be  made  to  an  illegiti- 
mate child  unless  it  is  both  acknowledged  and  supported  by 
the  deceased  parent. 

Hager,  Elizabeth,  In  the  matter  of  the  claim  of,  for  compensation 
for  herself  and  ehild  for  the  death  of  Frederick  Hager,  against 
Van  Camp  Products  Company,  employer,  and  Employers'  lia- 
bility Assurance  Corporation,  Ltd.,  insurance  carrier.  (Case 
No.  1941225),  338. 

An  employee,  while  in  the  course  of  his  employment  as  a 
traveling  salesman,  and  while  traveling  by  boat,  fell  into  the 
Rappahannock  river,  in  the  state  of  Virginia,  and  was 
drowned  —  award  to  widow  and  minor  child. 

Hannen,  Thomas,  In  the  matter  of  the  claim  for  compensation 
of,  under  the  Workmen's  Compensation  Law,  made  by,  against 
Lord  Construction  Company,  and  The  Travelers  Insurance  Com- 
pany, insurance  carrier.     (Csae  No.  55174),  186. 

Pre-existing  cerebral  syphilitic  condition  cultivated  and  ag^ 
gravated  by  physical  injury  —  award  made, 

Jeffreys,  Hila  Dobson,  In  the  matter  of  the  claim  for  comx>6n- 
sation  under  the  Workmen's  Compensation  Law,  made  by, 
against  The  Chas.  M.  Sagar  Company,  employer;  and  Travel- 
ers Insurance  Company, -insurance  carrier.  (Case  No.  695825), 
190. 

Claimants  hand  poisoned  by  immersion  in  chemicaU  solution 
used  in  the  plant  of  her  employer  for  development  of  photo- 
graphic film  —  award  made. 

Klinger,  George  W.,  deceased.  In  the  matter  of  the  claim  for 
compensation  under  the  Workmen's  Compensation  Law,  made  by 
Mrs.  Katherine  Klinger,  widow  of  George  W.  Klinger,  on  ao- 
oount  of  the  death  of,  against  Harold  B.  Parker,  employer,  and 
The  Ocean  Accident  and  Guarantee  Corporation,  Ltd.,  insurance 
carrier.     (Case  No.  892540),  53. 

Employee,  a  taxi-driver,  killed  by  passenger — 'award  to 
widow. 
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Langoist^  Andrew,  In  the  matter  of  the  claim  for  eompensation 
nnder  the  Workmen's  Compensation  Law  made  by,  against  J. 
A  J.  Slater  and  Travelers  Insurance  Company.  (Case  No. 
1965215),  109. 

Claim  for  compensation  disallowed.  Where  a  manufac- 
turer's work  is  done  upon  machinery  owned  by  operatives, 
upon  their  own  time  and  upon  premises  maintained  by  them- 
selves, the  operatives,  as  to  the  manufacturer,  are  independent 
contractors  and  not  employees  within  the  meaning  of  tibie  Com- 
pensation Law. 

Larsen,  Chris,  In  the  matter  of  the  claim  for  compensation  under 
the  Workmen's  Compensation  Law  made  by,  against  Newburgh 
Shipyards,  Inc.,  employer,  and  Manufacturers'  Liability  Insur- 
ance Company,  insurance  carrier.     (Case  No.  501935),  440. 

Claimant,  while  working  on  the  hull  of  a  steamship  which 
had  been  launched  and  made  fast  by  Unes  to  the  dock  at 
the  side  of  the  employer's  wet  basin  was  not  engaged  in  a 
maritime  contract  —  award  made. 

Marchetti,  Maria,  In  the  matter  of  the  claim  for  compensation 
under  the  Workmen's  Compensation  Law  made  by,  dependent 
mother  of  Francesco  Marchetti,  deceased,  for  the  death  of  Fran- 
cesco Marchetti,  against  W.  S.  Bernagozzi,  employer,  and  United 
States  Fidelity  and  Guaranty  Company,  insurance  carrier. 
(Case  No.  11587-A),  230. 

Deceased  asphyxiated  by  gas  generated  by  fermentation  of 
grapes  during  the  process  of  wine  making  —  award  made  to 
dependent  mother. 

Norman,  Maja,  widow,  In  the  matter  of  the  claim  for  compensa- 
tion under  the  Workmen's  Compensation  Law  made  by,  on  be- 
half of  herself,  on  account  of  the  death  of  Louis  Nonnan,  de- 
ceased, against  Merritt  &  Chapman  Wrecking  Company,  employer, 
and  New  Amsterdam  Casualty  Company,  insurance  carrier. 
(Death  Case  No.  69637),  554. 

Deceased  employed  on  a  lighter  used  for  dock  construction 
not  engaged  in  maritime  contract  —  award  made.  Deceased, 
who  was  employed  on  a  lighter  which  was  being  used  in  the 
construction  of  a  reinforced  concrete  bulkhead  in  New  Yo^k 
bay,  while  attempting  to  cross  a  gangplank  extended  between 
the  lighter  and  a  pile  driver  slipped  and  fell  overboard  and 
was  drowned.  Held,  that  the  deceased  was  not  engaged  in 
a  maritime  contract. 

Otterstedt,  Florence  M.,  widow.  In  the  matter  of  the  claim  for 
compensation  under  the  Workmen's  Compensation  Law  made 
by,  on  behalf  of  herself  and  minor  children,  on  account  of  the 
death  of  Charles  E.  Otterstedt,  deceased,  against  Lehigh  and 
Hudson   River   Railway    Company,   employer   and  sdf-insurer. 

(Death  case  No.  501239-A),  447. 
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BaUroads  —  employee  not  engaged  in  interstate  eommeree-^ 
award  made.  Track  laborer,  employed  by  a  railroad  engaq^d 
principally  in  interstate  commerce,  after  having  reported  for, 
but  before  beginning,  his  day's  work,  was  struck  by  a  train 
running  between  two  points  within  the  State,  and  received 
injuries  which  resulted  in  his  death.  Had  he  worked  on  the 
day  of  the  accident,  deceased  would  have  been  engaged  in  new 
construction  work  for  his  employer.  Held,  that  deceased  was 
not  engaged  in  interstate  eommeroe. 

Overbeck,  Helen,  injured  employee,  In  the  matter  of  the  elaim 
for  compensation  under  tite  Workmen's  Compensation  Law, 
made  by,  against  A.  Schrader  &  Sons,  employer;  and  Ameri- 
can Mutual  Liability  Insurance  Company,  insuraaoe  carrier. 
(Case  No.  1964446),  268. 

Claimant,  while  examining  auto  vaivea  which  had  previousli^ 
been  dipped  in  acid,  touched  her  left  eye  with  her  hand,  where^ 
upon  acid  entered  her  eye  resulting  in  partial  loss  of  vinoii— 
award  made* 

Podoshen,  Sadie,  In  the  matter  of  the  claim  for  compensation 
under  the  Workmen's  Compensation  Law,  made  by,  against  Ex- 
celsior Illustrating  Company,  employer,  and  Travelers  Insurance 
Company,  insurance  carrier.     (Case  No.  1965582),  57. 

While  in  a  fainting  spell,  daimanfs  neck  touched  a  steam 
pipe  in  the  ladies'  room  of  her  employer's  plant  —  award 
denied, 

Pustinja,  John,  deceased,  In  the  matter  of  the  claim  for  compen- 
sation under  the  Workmen's  Compensation  Law,  made  by  Stoina 
Pustinja,  alleged  widow,  on  behalf  of  herself  and  infant  chil- 
dren, on  account  of  the  death  of,  against  Downer  Steel  Com- 
pany, employer  and  self -insurer.     (Case  No.  6411),  193. 

Award  of  compensation  denied  to  widow  and  infant  children. 
Deceased  sustained  the  injuries  resulting  in  his  death  by  rea- 
son of  the  explosion  of  a  gas  main  in  the  plant  of  his  em- 
ployer. There  was  no  occasion  for  deceased  to  go  to  the  part 
of  the  plant  where  the  explosion  occurred.  Held,  that  the 
injuries  which  resulted  in  death,  were  accidental  but  did  not 
arise  out  of  and  in  the  course  of  employment. 

Rogers,  Marie  W.,  widow,  In  the  matter  of  the  claim  for  com- 
pensation under  the  Workmen's  Compensation  Law  made  by, 
on  account  of  the  death  of  Gaillard  S.  Rogers,  deceased^  against 
Richmond  Levering  Company,  employer,  and  The  Ocean  Acci- 
dent and  Guarantee  Corporation,  Ltd.,  insurance  carrier.  (Case 
No.  1963774),  377. 

A  geologist,  employed  by  a  New  York  corporation  engaged 
in  the  profession  of  oil  engineers,  was  killed  in  South  America. 
Held,  that  neither  deceased  nor  the  employer  was  engaged  in 
a  hagardous  employment  —  award  denied. 
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Stickle,  Mrs.  Mary  E.,  In  the  matter  of  the  daim  for  compensa- 
tion under  the  Workmen's  Compensation  Law  made  hy,  on  he- 
half  of  herself  and  infant  child,  on  account  of  the  death  of 
William  I.  Stickle,  deceased  employee,  against  E.  D.  Smith  & 
Son,  employer.     (Case  Nos.  594782  and  595819),  379. 

A  driver,  employed  in  delivering  mUk  for  his  employer,  a 
general  farmer  producing  milk  on  the  farm  and  delivering 
same,  was  injured'  while  delivering  milk  and  died  from  the 
result  of  his  injuries  —  award  denied  widow  and  child  on  the 
ground  that  the  claim  does  not  come  within  the  provisions 
of  the  Workmen's  Compensation  Law, 

Vacca,  Michael,  respondent,  In  the  matter  of  the  claim  for  com- 
pensation of,  against  Gknesee  and  Wyoming  Railroad  Company, 
employer,  Employer's  Liability  Assurance  Corporation,  Ltd.,  in- 
surance carrier,  appellants.     (Case  No.  703706-R),  408. 

Injuries  s}i8tained  by  employee  of  railro€kd  engaged  prin- 
cipally in  interstate  business  —  award  made.  Claimant,  while 
in  the  employ  of  a  railroad  company  engaged  principally  in 
interstate  business,  was  injured  while  repairing  a  track  scales 
on  a  swii;ch  used  in  connection  with  the  receiving  of  freight 
from  a  salt  mine.  Held,  that  at  the  time  of  the  injuries  elaim- 
ant  was  not  engaged  in  interstate  commerce. 

Weiss,  Max,  In  the  matter  of  the  claim  for  compensation  under 
the  Workmen's  Compensation  Law  made  by,  against  Baker 
Weiss  Packing  Box  Company,  employer,  and  Royal  Indemnity 
Company,  insurance  carrier.     (Case  No.  1980789),  565. 

Award  made  to  employee  who  was  also  a  stockholder  and 
officer  of  the  corporation  by  which  he  was  employed, 

Wesp,  Emily  L.,  widow,  In  the  matter  of  the  daim  for  compen- 
sation under  the  Workmen's  Comi>ensation  Law  made  by,  on 
behalf  of  herself,  on  account  of  the  death  of  Walter  Wesp,  de- 
ceased, against  New  York  Central  Ridlroad  Company,  employer 
and  self-insurer.     (Case  No.  702216),  442. 

Railroads  —  employee  not  engaged  in  interstate  commerce  — 
award  made.  Deceased,  while  in  the  employ  of  a  railroad  com- 
pany, engaged  principally  in  interstate  commerce,  sustained  the 
mjuries  which  resulted  in  his  death  while  signalling  the  mov- 
ing of  empty  cars  in  the  yard  of  his  employer.  Held,  that  at 
the  time  of  sustaining  such  injuries  he  was  not  engaged  in 
interstate  commerce. 

Wright,  Arthur,  In  the  matter  of  the  claim  for  compensation  under 
the  Workmen's  Comi>ensation  Law  made  by,  against  Standard 
Shipbuilding  Corporation,  Employer,  and  the  Travelers  Insur- 
ance Company,  Insurance  Carrier.     (Case  No.  377188),  711. 

Employee  of  a  shipbuilding  corporation  injured  while  at- 
tempting to  board  a  boat  on  his  way  home  from  employer's 
plant  —  award  made. 
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Deputy. Charles  A.  Clark. 

Deputy Edwards  P.  Ward. 

Deputy Herbert  B.  Gruber. 

Deputy  in  Conseryation  Bureau. A.  Frank  Jenks. 

Assistant  Deputy William  T.  Moore 

Assistant  Deputy. Blaine  F.  Sturgis. 

Deputy  and  Title  Examiner Eugene  E.  Howe. 

Chief  of  Land  Bureau Edward  H.  Leggett* 

Clerk Edward  J.  Grogan. 

Hearing  Stenographer Wm.  M.  Thomas. 

Land  and  Opinion  Qerk, Wm.  J.  Conway. 


State  Officials  liii 

ATTOBMST-QBiraBAL  —  (ConHntteA . 

Private  Seeretery Louis  W.  Gett. 

Attorney. John  O.  Bates. 

Law  Librarian Arthur  J.  Smith. 

New  York  Offioe  (61  Chambers  Street) : 

Deputy  (in  charge) Robert  S.  Conklin. 

Deputy Ghas.  Presoott  Robinson. 

Deputy Robert  P.  Beyer. 

Deputy Joseph  H.  Adams.  . 

Deputy William  J.  Smith. 

Deputy Charles  S.  Amsel. 

Deputy. Cortland  A.  Johnson. 

Stati  Enqinsbr  and  Surtbtor. Frank  M.  Williams. 

Deputy  State  Engineer Roy  G.  Finch. 

Chief  Clerk Charles  R.  Waters. 

Confidential  Assistant George  W.  Codiirise. 

Private  Secretary L.  D.^McCormac 

Division  Engineer,  Eaatem  Division..  E.  D.  Hendricks. 
Division  Engineer,  Middle  Division. . .  Guy  Moulton. 
Division  Engineer,  Western  Division..  L.  C.  Hulburd. 

Farms  and  Markstb,  Dbparticrnt  of 

Commissioner Berne  A.  Pyrkeu 

Nbw  YoBg  Statb  Council  of  Farms  and  Markbts 

C.  Fred  Boshart Lowville. 

May  B.  Van  Arsdale New  York  City. 

E.  Lincoln  Rockefeller Brooklyn. 

Lewis  L.  Morrell Kinderhook. 

Datus  Clark,  Vice-President Peru. 

Frank  W.  Howe Syracuse. 

John  G.  Pembleten Qwego. 

William  E.  Dana,  President Avon. 

William  F.  Pratt Batevia. 

John  Y.  Gerow WashingtonviUe. 

Commissioner  of  Public  Markete, 
New  York  City  (ex  officio) ....  Edwin  J.  CMalley. 

Counsel George  L.  Flanders. 

Secretary Herbert  W.  Leversee. 

DrrmoN  of  Aoriculturb 

CJommissioner. George  E.  Hogue. 

Deputy Stanton  C.  Shaver. 

Secretary Walter  S.  Green. 

■ 

DiFisioN  OF  Foods  and  Marebts 

Commissioner Dr.  Eugene  H.  Porter. 

Deputy • Albert  E.  Brown. 

Seeretary Frederic  E.  Foster. 

Director  of  Wei^te  and  Measures.  W.  T.  White. 


liv  State  Dbpartmunt  TIbpostb 

I 

Abghitiot,  Stats Lewis  F.  Pileher. 

Executive  Deputy  State  Architect C.  A.  SussdoHf. 

AflsiBtant  State  Architect Thomas  M.  Newton. 

Chief  Engineer...^ Ralph  C.  Taggart. 

Banking,  Dbpabtiobnt  of 

Superintendent  of  Banki. George  V.  McLaughlin. 

First  Deputy Norman  J.  Maodonaid. 

Second  Deputy George  Overocker. 

Third  Deputy. George  A.  Coleman. 

Fourth  Deputy Frank  H.  Warder. 

Confidential  Clerk  and  Private  Secre- 
tary   Edward  F.  Glynn. 

Cbabitibs,  State  Boabo  of 

President. William  R.  Stewart. 

Vice-President William  H.  Gratwick. 

CommisBionar Lee  K.  Frankel. 

Commissioner Victor  F.  Ridder. 

Commissioner Snowden  A.  Fahnestock. 

Commissioner J.  Richard  Kevin,  M.  D. 

Commissioner Mary  M.  Glynn. 

Commissioner. Eleanor  W.  Higley. 

Commissioner Ceylon  H.  Lewis. 

Commissioner Paul  S.  Livermore. 

Commissioner Lillie  Boiler  Werner. 

Commissioner. Vacant. 

Secretary Charles  H.  Johnson. 

Assistant  Secretary  and  Superintendent 

of  Inspection Richard  W.  Wallace. 

Chief  Qerk  and  Auditor Wellington  D.  Ives. 

Statisticiaa Ellen  L.  Tenney. 

Superintendent!  Division  of  Dependent 

Children James  H.  Foster. 

Superintendent,     Division     of     Adult 

Wards. Robert  W.  Hill. 

Superintendent,   Division   of  Medical 

Charities Clarence  E.  Ford. 

Civil  Sbrvicb,  Stati  Commubion 

Commissioner  (President) John  C.  Clark. 

CommiBBioner. William  Gorham  Rice. 

Commissioner. fVances  Stanton  Smith. 

Secretary John  C.  Birdseye. 

Assistant  Secretary George  R.  Hitchcock. 

Chief  Examiner. John  Steven. 

Assistant  Chief  Examiner Arthur  B.  Zems. 


State  Officials  Iv 

CLAim,  COVBT  ov 

bedding  Judce Fred  M.  Aekenon. 

Judge William  W.  Webb. 

Judge SanfoTd  W.  Smith. 

Judge William  D.  Cunningham. 

Judge John  B.  Corwin. 

Clerk Frederick  D.  Colaon. 

CONUBTATION,  DBTASTiairr  OF 

Comminioner. Ellis  J.  Staley. 

Deputy  Comminioner Alexander  Maodonald. 

Secretary Herbert  F.  Preecott. 

Aanstant  Secretary John  J.  Farrell. 

Chief  Qame  Protector Llewellyn  Legge. 

Superintendent  of  State  Forette. C.  R.  Pettis. 

Superintendent,  Division  of  Saratoga 

Springs J.  Q.  Jones. 

Fiscal  Supbrtisob  ov  Staib  Chabitibs.  .  Frank  R.  Utter. 
Deputy Henry  O'Brien. 

Hbalth,  Statb  Dbpabtmziit  of 

Commissioner. Hermann  M.  Biggs,  M.  D. 

Deputy  Commissioner Matthias  NiooU,  Jr.,  M.  D. 

Secretary John  A.  Smith,  M.  D. 

Executive  Clerk Fenimore  D.  Beagle. 

Division  of  Sanitation Charles  A.  Holmquist,  C.  E* 

Division  of  Laboratories  and  Research.  Augustus  B.  Wadsworth,  M.  D. 

Division  of  Vital  Statistics  Otto  R.  Eiohel,  M.  D. 

Division  of  Communicable  Diseases. .  Edward  S.  Godfrey,  Jr.,  M.  D. 

Division  of  Child  Hygiene Vacant. 

Division  of  Public  Health  Nursing. . . .  Mathilde  S.  Kuhlman,  R.  N. 
Division  of  Public  Health  Education .  (Acting)  B.  R.  Richards,  S.  B. 

Division  of  Tuberculosis FVedk.  W.  McSorley,  M.  D. 

Division  of  Venereal  Diseases J.  S.  Lawrence,  M.  D. 

Highway  Dbpabtubmt 

Commissioner  of  Highwayi Herbert  S.  Sisson. 

First  Deputy Fred  W.  Sarr. 

Second  Deputy H.  G.  Hotchkiss,  Jr. 

Third  Deputy. WUliam  B.  Reed 

Secretary Jeremiah  C.  Finch. 

Auditor Charles  V.  Piatt. 

» 

Imbubanob  Dbpabtkbht 

Superintendent  of  LuRtrasce Francis  R.  Stoddard,  Jr. 

First  Deputy. Henry  D.  Appleton. 

Second  Deputy  (New  York  offioe,  166 
Broadwi^) Vacant. 


Ivi  StATB  DiBPABTKBNT  RbPOBTS 

Inbitranos  DapABTiaNT— (ConliftiMd). 

Chief  Clerk. Edwin  M.  Cadnum. 

Statistioian Charles  S.  Crippen. 

Actuary Qrady  H.  Hipp. 

Couniel Henrey  J.  DnJce. 

Bureau  Chiefs: 

AMemnent  and  IVatemal  Corpora- 

tiona. Thomas  F.  Behan. 

Co-operatiye  Fire  and  licensing. .  George  E.  Merigold. 

liquidation  Bureau C.  C.  Fowler. 

Wcffkmen's  ,  Compensation   (New 

York  office,  165  Broadway) Charles  G.  Smith. 

Audit    (New     York    office,    165 

Broadway) Charles  Hughes. 

Underwriters'    Assodationa   (New 

York  office,  165  Broadway) Wm.  A.  Billingham. 

Examinations  Bureau  (Chiefs  in  charge) 
(New  York  office,  165  Broadway) : 

Fire  Division) Samuel  Deutschberger. 

Life  Division Nelson  B.  Hadley. 

Casualty  Division Charles  E.  Heath. 

Miscellaneous  Division John  E.  Diefendorf. 

Labor,  Dbpabtmbnt  ov  (Administered  by  State  Industrial  Commissioner, 

124  East  28th  Street,  New  York,  N.  Y.) 

Lidustrial  Commisdoner Henry  D.  Sayer.  > 

Inoubtbial  Boabd 

Chairman John  D.  Higgins. 

Member Rosalie  Loew  Whitney. 

Member Richard  H.  Curran. 

Deputy  Commiamoner M.  H.  Christopherson. 

Assistant  1o  Comnxiasioner. .    Willard  A.  Marakle. 

Assistant  to  Commissioner Edward  H.  Goodrich. 

Assistant  to  Commissioner Geo.  N.  Van  Yolkenburg. 

Secretary Clarence  A.  Meeker. 

Assistant  Secretary Michael  J.  Wallace. 

Assistant  Secretary  and  Auditor Fred  M.  Bishop. 

Division  of  Accounts 

Assistant  Secretary  and  Auditor. .  Fred  M.  Bishop. 
Division  of  Cashier 

Cashier Adam  F.  Pentz. 

Division  of  Self  Lisurance 

Assistant  to  Secretary Elizabeth  Van  Vranken. 

Chief  Statistician Eugene  B.  Patton. 

Editor  of  Official  Bulletin yict<v  T.  Holland. 

Bureau  of  Lispection 

Director James  L.  Gemon. 

Division  of  Factory  Lispection 

Chief  Factory  Inspector Louis  A.  Havens. 


Stats  OffioiaIiS  Ivii 

Labob,  DiPABTiaNT  or — (Continued), 
Division  of  Homework  lospection 

Chief  of  Division Daniel  O'Leary. 

Division  of  Mercantile  Inspection 

Chief  of  Division Charles  B.  Ash. 

Division  of  Boiler  Inspection 

Chief  Boiler  Inspector William  H.  Furman, 

Division  of  Engineering 

Chief  of  Division William  J.  Ficard. 

BuBXAU  or  Wobxmbn'b  Compbnbation 

Director Stanley  L.  Otis. 

RsraBBEB 

New  York John  C.  Biown. 

New  York Alexander  A.  Tausky. 

Brooklyn David  M.  Stone. 

Albany William  A.  Abbott. 

Albany James  S.  Whipple. 

Syracuse Willard  C.  Richards. 

Rochester Cyrus  W.  Phillips. 

Syracuse James  MeLusky. 

Buffalo Charles  K.  Blatdily. 

BuBKAiT  or  Statb  Insvbancb  Fund 

Manager Leonard  W.  Hatch. 

BuBVAu  or  Industrial  Rblateonb 

Director Seaman  F.  Nortiinip. 

Division  of  Mediation  and  Arbitration 

Chief  Mediates Michael  J.  Reagan. 

Division  of  Employment 

Chief  of  Division David  S.  Flynn. 

Division  of  Aliens 

Chief  of  Division Marian  K.  Clark. 

BuBBAu  or  Rbbbabch  and  Codes 

Deputy  Commissioner M.  H.  Christopherson. 

Divifflon  of  Industrial  Code 

Industrial  Code  Referee. . . .  Richard  J.  CuUen. 
Industrial  Code  Referee.. . .  Thomas  C.  Eipper. 
Division  of  Women  in  Industry 

Chief  of  Division Nelle  Swarts. 

Division  of  Industrial  Hygiene 

Chief  of  Division John  H.  Vogt. 

Law  Ezaicinbb8,  Boabd  or 

Examiner John  Eirkland  Clark,  President. 

Examiner RoUin  B.  Sanford. 

Examiner Philip  J.  T^kser. 


Iviii  State  Drpartmsnt  Keports 

Mental  DmwmonvmB,  Stati  Commission  fob 

CkkmrniMoner. Pearoe  Bailey,  M.  D.,  Chaiiman. 

CommiMioiier Charles  H.  Johnson,  Secretary, 

State  Board  of  Charities  (ex 

CominisBJoner FrankR. Utter,  Fiscal  Supervisor 

of  State  Charities  {fix  officio). 

Ptoyohiatrist William  C.  Sandy,  M.  D. 

Secretary Etiiel  A.  Prince. 

Nbw  Yobk  Transit  Coxmisuon 

Chairman George  McAneny,  Chairman. 

Commissioner Leroy  T.  Harkness. 

Commissioner John  F.  O'Ryan. 

Counsel Howard  T.  Ejngsbury. 

Secretary James  B.  Walker. 

Chief  Executive  Officer Lincoln  C.  Andrews. 

Chief  Engineer Robert  Ridgway. 

Nbw  Yobk,  Nbw  Jbbsbt  Pobt  and  Habbob  Dbtblopmbnt  ComiissiON 

Commissioner Alfred  E.  Smith. 

Commissioner Eugene  H.  Outerbridge. 

Commissioner Lewis  H.  Pounds. 

Pbisons,  Btatb  CoNMnaoN  ov 

Conmiissioner John  S.  Kennedy,  President. 

ComminioiMr. Leon  C.  Weinstock,  Vice-Presi- 
dent. 

Commissioner Sarah  L.  Davenport. 

Commissioner Henry  Solomon. 

Commissioner Mial  H.  Pierce. 

Commissioner Charles  S.  Rogws. 

Commissioner Cecilia  D.  Patten. 

Secretary John  F.  Tremain. 

ChiefClerk. Philip  G.  Roosa. 

Pbisons,  Statb  SnpBBiNTBNDENT  or Charles  F.  Rattigan. 

Deputy  Superintendent James  L.  Long. 

PuBuo  Buildings,  Supbbintbndbnt  or.. .  Otto  Jantz. 

Deputy  Superintendent William  T.  Wendell. 

Chief  Engineer Jesse  F.  Miller. 

Chief  Qerk Stephen  A.  Smith,  Jr. 

Private  Secretary  and  Cashier Miller  Hay. 

PuBUO  Sbbviob  COMMISaiON 

Commissioner Wm.  A.  Prend^gast,  Chairman. 

Commissioner William  R.  Pooley. 

Commissioner Charles  Van  Voorhis 

Commissioner Oliver  C.  Semple. 

Commissioner Charles  G.  Blakeslee. 

Executive  Officer Harry  M.  Ingram. 

Counsel Ledyard  P.  Hale. 

Secretary IVands  E.  Roberts. 


State  Offioiaiis  lix 

PoBuo  Works,  Supbrintindbnt  ov Charles  L.  Cadle. 

Deputy  Superintendent. Yaoant. 

Aaautant  Deputy Alfred  M.  O'Neill. 

Speoial  Examiner   and  Appraiser   and 
Claims  Agent. John  A.  Diz. 

Rbporters 

Court  of  Appeals J.  Newton  Fiero. 

Deputy Alva  S.  Newoomb. 

Supreme  Court Austin  B.  GriflSn. 

Deputy Alden  I.  Rosbrook. 

Miscellaneous. William  V.  R.  Erving. 

Statb  Fair  ComnssiOH 

Commissioner George  R.  Fitts. 

Commissioner John  H.  Cahill. 

Commissioner Henry  E.  Williams. 

Commissioner Pierre  Lorillaidp  Jr. 

Conmiissioner Fred  B.  Parker. 

Commissioner  (ex  officio) Jeremiah  Wood,  Lieut.-Goy. 

Commissioner  (es  officio) Berne  A.  Pyrke,  Commissioner 

of  Farms  and  Markets. 

Secretary J.  Dan  Ackerman,  Jr. 

Treasurer M.  E.  Monahan. 

State  Hospital  Comiiission 

Commissioner C.    Floyd   Haviland,    M.    D , 

Chairman. 

Commissioner Arleigh  R.  Richardson. 

Commissioner Cyrus  E.  Jones. 

Secretary Lewis  M.  Farrington. 

State  Hospitals  Treasurer Timothy  £.  McGarr. 

Statr  Poucb,  Department  or 

Superintendent « Major  George  Iletcher  Chandler. 

State  Proration  Coiqcission.' Edmond  J.  Butler,  President. 

Commissioner AlphonsoT.  Clearwater  ,yice-Pres. 

Commissioner. Edward  C.  Blum. 

Commissioner Frank  P.  Graves. 

CommisBioner Henry  Solomon. 

Commissioner. Victor  F.  Ridder. 

Commissioner Mary  E.  Paddon. 

Secretary PVederick  A.  Moran. 

Statr  Tax  CoMMisBioMaRS 

Commissioner Walter  W.  Law,  Jr.,  President. 

Commissioner John  J.  Merrill. 

Commissioner Walter  H.  Knapp. 

Secretary Horace  G.  Tennant. 

Counsel William  E.  Sill. 


Ix  State  Depabtment  Reports 

Statb  Watbb  Powbr  Ck>iiif ibuon 

ChAinnan Ellis    J.    Staley,    Gonflenratioii 

Commywinimr. 

Gommiaaioner Frank  M.  Williams,  Stale  Engi- 
neer and  Surveyor. 

Commissioner Charles  D.  Newton,  Attorney- 
General. 

Secretary A.  H.  Perkins. 

UmrsBBiTT  or  tbm  Statb  or  Naw  Yobs 
Rbobnts,  Boabd  or 

Chanoellor  Emeritus. Pliny  T.  Sexton,  LL3.,  LL.D., 

Palmyra. 
Chancellor Chester  S.  Lord,  M.A.,  LL.D.a 

Brooklyn. 

Vice-Chanoellor Adelbert  Moot,  LL.D.,  Bu£Falo. 

Regent. Albert  Vander  Veer,  M.D.,  M.A., 

Ph.D..  LL.D.,  Albany. 
Regent. Chas.  B.  Alexander,  M.A.,  LL.B., 

LL.D.,    Litt.D.,   Tuxedo  and 
'  New  York  City. 

Regent. Wm.  J.  Wallin,  M.A.,  Yonkers, 

Regent. Wm.     Bondy,     M.A.,     LLJB^ 

Ph.D.,  New  York  City. 
Regent Walter    Quest    Kellogg,    B.A., 

LL.D.,  Ogdensburg. 
Regent James     Byrne,     B.A.,     LL.B,, 

LL.D.,  New  York. 
Regent Herbert    L.    Bridgmaa,   MJL., 

LL.D.,  Brooklyn. 
Regent Thomas     J.    Mangan,      MA., 

Binghamton. 
Regent William  P.  Baker,  BA.,  Litt.D., 

Syracuse. 

CoMiosaiONBB  or  Education ...  Frank  P.  Graves,  LL.D.  Ph.D., 

Litt.D.,  L.H.D. 
Deputy  Commissioner  and  Counsel. . . .  Frank  B.  Gilbert,  B.A.,  LL.D. 
Assistant  Conunissioner  and  Director 

of  Professional  Education Augustus    S.    Downing,    M.A., 

Pd.D.   L.H.D.,  LL.D. 
Assistant  Commissioner  for  Secondary 

Education Charles  F.Wheelock,  B.S.,  Pd.D., 

LL.D. 
Assistant  Comnussioner  for  Elemen- 
tary Education George  M.  Wiley,  M.A.,  Pd.D., 

LL.D. 
Director  of  State  Library James  I.  Wyer,  Jr.,  M.L.S.,  Pd.D. 
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O6111118S10NBB  or  Education— (CofUimMd). 

Director  of  Scienoo  and  State  Museain.  John  M.  Clarke,  D.Sa,  LL.D. 
Chiefs  and  Directors  of  Divisions: 

Administration  Division Hfaram  C.  Case. 

Attendance  Division James  D.  Sullivan. 

Examinations  and  Inspections  Division.  Avery  W.  Skinner,  BAl. 

Archives  and  History  Division James  Sullivan,  M.A.,  Ph.D. 

School  Buildings  and  Grounds  Division.  Frank  H.  Wood,  M.A. 

library  Extension  Division William  R.  Watson,  B.S. 

Law  Division IVank  B.  Gilbert,  B.A.,  Counsel. 

library  School  Division Edna  M.  Sanderson,  B.A.,  B.L.S. 

School  librariee  Division. Sherman  Williams,  Pd.D. 

YimuX  Instruction  Division Alfred  W.  Abrams,  Ph.B. 

Vocational  and  Extension  Education 

Lewis  A.  Wilson. 


THE  LEGISLATURE 


IxiU 
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With  Politic*,  Occupatton  and  Poat-Offlce  Addre»»  of  Each 


HOH.  JSBBMIAH  WOOD.  J 


r  ml  PrutdMl  »J  At  Btnti*.  LfHtraali,   N.  T. 


).  PMw  J.  MoOmtt.  . 


Damoormt.. . 
RcpnDIioui . 


1.  WUUui  T.  BlmMon 

r.  Chula  C.  Lookirooil 

I.  Alrah  W,  ButUnom*,  Jr. 
>.  QaoTig  M.  R«iuLniuui. . . 


1.  WudV.  Tolbwt... 


i.  a*er(*T.  Burlinc... 
i.  HdUDd  3.  Dudl. . . . 
'.  Caleb  R.  Baiuna. . . 


1.  FnakL.Wi.w«U 

1.  F.  E.  Ortng 

'    ~     'niEk  W.  Ktnatatlt- 


Mor^DMr  Y-  Fvrii. 

ivtnpOTt.. 


I  W.  T.  Th»! 
1  Tbaodora 
I.  Frvlariek 


MVDkrtn 


t.  CbHtaJ.  Hawitt... 
I.  Williun  A.  Cutcd.  . 

■     ■  ■nK.Jiht 

»  L.  Wiiitlv.  -  - 


Republitiui. 
Repoblioui. 
Rapublioaa, 


).  Homo  E.  A.  Dtok 

r.  Williun  W.  CuDptxU. . 

t.  PkrtoD  Swift 

1   WilHain  E  Mutin 

«td  W.  H.  OIbb*. . 


Rflpublioui. 
RapubHoui. 
HapubHoftn. 


47  FarriDcton  i 
TownereTN-  Y 


^ N.  Y. 

WfttMvbrt.  N.  y. 

ITS  M  av*.  Tmr.  N.  Y. 


38  W««t  Court  at.,  Cottlud, 

N.  Y. 
EImi»  N.  Y. 
Look*N.Y. 
RiMbTilte.  N.  r. 
AnwlCN.  Y. 
413  E.  *  B.  Bids.,  30  State 

at,  RocbstsTN.  Y. 
S13  WUdv  Bids.,  Boohcatar. 

N.  Y. 
SS3  Hich  at.,  Lookport. 
I9SHodca>T*.,  Buflalo. 
173  Chicafo  at.,  BuHalD. 
■•  "---ira»«„  Buffalo. 
iTilk.  N.  Y. 
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H.  EDMUND  MACHOLD,  Speaker,  Atbanjf,  N,  Y.    Home  Poetn^fUce,    SUitlmro,  N,  F. 
FRED  W.  HAMMOND,  Clerk,  Albany,  N.  F.     Home  Poelroilice,  Syratuee,  N.  Y. 


Dirt. 


Naios 


PouncB 


Occupation 


Pcm-OFncB  Addrim 


Alb ANT 

1.  Edgar  C.  Campbell. . . 

2.  John  T.  Merrigan 

3.  Jamea  M.  Gairen 

Allboant 
William  Duke.  Jr 

Bbonx 
1.  Nieholaa  J.  Eberhaxd . . 

3.  Lcater  W.  Pattenon. . . 

8.  Benjamin  Antin 

4.  Louie  A.  Schoffel 

5.  William  Lyman 

0.  Thomaa  J.  McDonald . 

7.  Joeeph  V.  MoKee 

8.  Edward  J.  Waloh 

Brooms 

1.  Edmund  B.  Jenks 

2.  Forman  E.  Whitoomb . 

Cattarauous 
LeigfaG.  Kirkland.... 

CATraA 
L.  Fold  Hager 

Ckautauqua 
1.  Judaon  8.  Wri^bt 

3.  Joeeph  A.  MoGinniee. . 

CHXtnfsa 
John  J.  Riohford 

CnNANQO 

Cherlee  L.  Banks 

Clinton 
Gherlee  M.  Harrington 

Columbia 
Roeooe  C.  Waterbury. 

Cortland 
Inring  F.  Rioe 

Dblawabb 

Unooln  R.  Long 

* 

DwcHwee 

1.  J.  Griewold  Webb 

2.  John  M.  Haokett 


Republioan . 
Democrat. . . 
Republican. 


Republieaa. 


Democrat. . . 
Democrat. . . 

Democrat. . . 

Democrat. . . 
Democrat... 

Democrat. . . 
Democrat. . . 
Democrat. . . 


Republican . 
Republican. 


Republican. 

Republican . 

Republioan . 
Republioan . 

Republican. 

Republican . 

Republican . 

Republican. 

Republican. 

Republican. 


Republican. 
Republiean. 


Mechanic 

Aaeirtant  manager 

Farmer 

Lawyer 

Clerk 

Lawyer 

Lawyer 

Lawsrer 

Lawyer 

Newspaperman 

Lawyer 

Law]rer 

Lawyer 

Shoemaker 

Farmer 

Farmer 

Superintendent  of 
schools 

Manager  Qiautauqua 
Grape  Co 

Tailor  and  furnisher. . 

Farmer  and  hotel  pro- 
prietor  

Lawyer 

Fhysioian 

Farmer 

Farmer 

Farmer 

Lawyer 

Ixvii 


'f 


9  Barrows  St.,  Albany. 
762  Broadway,  Albany. 
Cohoes,  R.  F.  D. 


Wellsville. 


800  E.  102d  St..  N.  Y.  Citj 
201   Alexander  av.,   N. 

City. 
920  Ave.  St.  John,  N.  Y. 

qty. 

662  E.  165th  St..  N.  Y.  Qty. 
926  Southern  Boulevard,  N. 

Y.  aty. 
876  E.  224th  st,  N.  Y.  City. 
870  E.  176th  St..  N.  Y.  (Xty. 
2884  Tiebout  av.,  N.  Y.  City. 


Whitney  Point. 

805  Liberty  St.,  Union. 


'  Randolph, 


Victory.    R.    F.    D.,    Red 
Creek. 


Falconer. 

Ripley. 

705  W.  Gr«y  st,  Elmira. 

New  Berlin. 
Plattsburgh. 

Kinderhook. 

Cortland. 

New  Kingston. 


Clinton  Corners. 
Poui^hkeepsie. 
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PosT-omcB  AnDRSsa 

Erib 
1.  William  J.  ffickey 

Republioan. 
Republican . 
Republican. 
Democrat. . . 
Democrat. . . 
Republican. 
Republican . 
Republioan . 

Republican. 

Republican . 

Republican . 

Republican . 

• 

Republican . 

Republican . 

Republican. 

Democrat. . . 
Republican. 
D^nocrat. . . 
Democrat. . . 
Republican . 
Republican . 
Democrat. . . 
Democrat. . . 
Democrat. . . 
Democrat. . . 
Republican . 
Democrat. . . 
Democrat. . . 
Democrat. . . 

Democrat. . . 
I>emocrat. . . 
Republican . 
Democrat. . . 

Democrat. . . 
Democrat. . . 

Republican. 
Democrat. . . 
Republican . 

Republican . 

Republican. 

Republican. 

Republican. 

Republican . 
Republican . 
Republican . 
Republican. 

Law3rer 

121  Albany  St.,   Buffalo. 
Prudential  Bldg.,  Buffalo. 

2.  John  W.  Slacer 

Insxiranoe 

3.  Aujcust  Seelbach 

Clerk 

318  Carlton  st.rBuffalo. 

4.  Andrew  T.  Beaalev 

Lawyer 

16  Howard  St.,  Buffalo. 
112A  Broadway,  Buffalo. 

6.  Alexander  A.  Patrcykowiki. 

Merchant 

6.  Oeorae  H.  Rowe 

Lawyer 

88  Hijdkgate  av.,  Buffalo. 
782  Euioott  Sauare,  Buffalo. 

7-  Herbert  A.  Zimmerman. . . . 

Lawyer 

8.  Nelaon  W.  Cheney 

EaoBx 
FVed  L.  Porter 

Fanner 

Eden. 

Farmer 

Crown  Point. 

Franklin 
Anson  H.  Ellsworth 

Farmer 

Fort  Covinston. 

FuuroN-HAifixTON 
Eberly  Hutchinson 

Engineer 

Johnstown. 

GuNaaBfl 
Charle*  P.  Millar 

Farmer 

South  Byron. 

GitxBNa 
George  W.  Osbom 

Hbrkiuxb 
Frederic  S.  Cole 

Hotel  proprietor 

Physician 

Windham. 
Poland. 

Jbitbrson 
H.  Edmund  Maohold 

Banker 

EUisburg. 

KzNoa 

1.  Francis  J.  Cronln 

Lawyer 

115  State  at.,  Brooklyn. 

2.  Edmund  H.  Alexander 

Electrician 

9220  Ave.  K,'  Brooklyn. 
47  Wolcott  St..  Brookmi. 

3.  Frank  J.  Taylor 

Real  estate 

4.  Peter  A.  McArdle 

Real  estate  and  ins 

Investigator 

136  HoGper  St..  Brooklyn. 
872  Madison  St..  Brooldyn. 

.5.  James  H.  Caulfield.  Jr.  . . . 

6.  John  R.  Crews 

Insurance  broker 

Salesman 

256  Hart  St..  Brooklyn. 

7 .  John  J.  Howard 

453  55th  St..  Brookljm. 

8.  Michael  J.  Reilly 

News  agent 

452  Baltic  St.,  Brooklyn. 
7204  Third  av..  Bro^clyn. 
984  Padfic  St.,  Brooklyn. 

9.  Richard  J.  Tonry 

10.  Bernard  F.  Gray 

Steamwip  business .... 
Secretary 

11.  James  F.  Bly 

Architect 

7.^^  Frfli^kliitn  av-,  Rmoklyn, 

12.  Marcellus  El.  Evans 

Lawyer 

305  E.  4th  St..  Brooldsm. 

13.  John  J.  Wackerman 

Inspector 

294  Maujer  St..  Brooklyn. 

14.  Andrew  B.  Yaoenda 

Reiu  estate   and   insur- 
ance  

114  Roebling  St.,  Brooklyn. 

15.  John  J.  McLou^lin 

16.  Philip  M.  KleinfeW 

Business  agent 

Lawyer 

155  Eagle  St..  Brooklyn.' 
1338  52d  St.,  Brooklyn. 

17.  Frederick  A.  Wells 

Manufacturer 

215  Montague  St.,  Brooklyn. 

18,  Irwin  Steimmt 

Real  estate  and  insur- 
ance  

1357  East.  Pkway.  Brooklyn. 
23  Suydam  St..  Brooklyn. 

19.  Charles  L.  Fasullo 

20.  Frank  A.  Miller 

Lawyer 

Theatrical          booking 
agency 

1277  Hancock  St..  BrooUyn. 

21.  Walter  F.  Clayton 

Retired 

212  E.  17th  St.,  Broddvn. 
251  Crescent  st.|Broo]uyn. 

22.  Howard  C.  Franklin 

Lawyer 

23.  Joseoh  F.  Ricca 

Auditor 

26  Guntber  pL.  Brooklyn. 

Lewis 
Miller  B.  Moran ..,,,..... 

Lawyer 

LowvUls. 

LiVINaSTON 

Lewis  G.  Stanley 

Farmer  and  automobile 
dealer 

Geneseo. 

Madison 
J.  Arthur  Brooks. ........ 

Fanner 

Casenovia. 

MONBOS 

1.  James  A.  Harris 

• 

Fruit  grower  and  fanner 
Lawyer 

East  Rochsstcr.  R.  F.  D. 

2.  Simon  L.  Adler 

No.  2. 
813  Wilder  Bldg.,  Roofa. 

3.  Vincent  B.  Murphy 

4.  Gilbert  L.  Lewis 

Investment  securities. . . 
Farmer 

541  University  ay..  Booh.     ' 
Barnard. 

6.  Franklin  W.  Judson 

Farmer 

Cold  water. 

Members  of  Assembly 
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Diti. 


Namss 


MOMTGOMBRT 

Samuel  W.  MoCleary 

Nassau 

1.  niomas  A.  MoWhiimey . . . 

2.  IVederiek  T.  DsTiaon 

Nbw  York 

1.  Peter  J.  Hamill 

2.  IVank  R.  Galgano 

3.  Tbomas  F.  Burchill 

4.  Samuel  Dickstein 

5.  Charlea  D.  Doiu^ue 

6.  SolUUman 

7.  Victor  R.  Kaulmann 

8.  Hemy  O.  Ejihan 

9.  Edward  R.  Rayher 

10.  Beniard  Aronaon 

11.  Samuel  I.  Rosenman. . . 

12.  John  J.  O'Connor 

13.  John  P.  Nugent 

14.  Fkvderick  L.  Hackenburg. . 
16.  Joaeph  Steinberg 

16.  Maurioe  Bloeh 

17.  Murray  Felenatein 

18.  Owen  M.  Seman 

19.  James  Male 

20.  Louis  A.  Cuvinier 

21.  Horace  W.  Palmer 

22.  Miohael  E.  Reibum 

23.  George  N.  Jesse 

NlAOABA 

1.  David  £.  Jeffery 

2.  IVankS.HaU 

Ootbtoa 

1.  H.  W.  Booth 

2.  Russell  G.  Dunmore 

3.  Chaunoey  J.  Williams 

Onokdaoa 

1.  Manud  J.  Soule 

2.  Gardner  J.  Chamberlin 

8.  Thomas  K.  Smith 

Ontabxo 
Charles  C.  Saokett 

Oraxob 

1.  Arthur  E.  Brundage 

2l  George  R.  Farrell 

OnuiAira 
Fnak  H.  Lattin 

Oswaoo 
Bsra  A.  Baniss 

Orsaoo 
JvUan  0.  Smith 

Putnam 
John  B.  Yale 


PounoB 


Republican. 


Republican . 
Republican. 


Democrat. . . 
Democrat. . . 
Democrat. . . 

Democrat. . . 

Democrat. . . 
Republican . 
Republican . 
Democrat. . . 
Republican . 
Republican . 

Democrat. . 
Democrat. . . 
Democrat. . . 

Democrat... 
Republican . 
Democrat. . . 
Democrat. . . 
Democrat. . . 
Democrat... 

Democrat. . . 
Republican . 
Democrat. . . 
Republican . 


Republican , 
Republican , 


Republican . 

Republican . 
Republican . 


Republican. 
Republican . 
Republican . 


Republican . 


Republican , 
Republican . 


Republican. 


Republican. 


RepuUican. 


RepubUean. 


Occupation 


Foreman. 


Real  estate. . 
Law  student. 


Law  clerk. 
Lawyer.  . . 
Auctioneer 
praiser. . 
Lawyer. . . 


and      ap- 


Lawsrer. 
Lawyer. 
Lawyer. 
Lawyer, 
Lawyer. 
Lawyer. 


Lawyer. . 
Lawyer.  . 
Maxiager. 


Lawyer. . . . 
Lawyer . . . . 
Lawyer. . . . 
Lawyer. .  . . 
Advertising. 
Lawyer. . . . 


Lawsrer, 
Lawyer, 
Lawyer, 
Lawyer, 


Law  clerk . 
Farmer 
grower. 


and        fruit 


Typewriters  and    office 

appliances 

Lawyer 

Automobile  dealer 


Farmer. . 
Manager. 
Lawyer. . 


Farmer. 


Merchant. 
Merchant, 


Physician      and      fruit 
grower 


Lawyer, 


Physician. 


Fanner. 


PoST-OFriCB  Addbiss 


309  Locust  av.,  Amsterdam. 


Lawrence. 
Locust  Valley. 


685  Broome  St.,  N.  Y.  City. 
220  Broadway.  N.  Y.  City. 

347  W.  21st  St..  N.  Y.  City. 
304   E.    Broadway,    N.    Y. 

City. 
140  Nassau  St..  N.  Y.  aty. 
268  E.  7th  St.,  N.  Y.  City. 
176  W.  87th  St..  N.  Y.  City. 
236  E.  6th  St..  N.  Y.  City. 
150  W.  95th  St.,  N.  Y.  City. 
115  Washington  pi..  N.  Y. 

226  W.'  113th  St.,  N.  Y.  City. 
43  Cedar  St..  N.  Y.  City. 
10    St.     Nicholas    Terrace. 

N.  Y.  City. 
261  Broadway,  N.  Y.  aty. 
320  Broadway,  N.  Y.  City. 
61  Chambers  St..  N.  Y.  City. 
9  E.  107th  St..  N.  Y.  City. 
163  E,  89th  St..  N.  Y.  dty. 
188  St.  Nicholas  av..  N.  Y. 

City. 
172  E.  122d  St..  N.  Y.  City. 
260  Convent  av..  N.  Y.  City. 
665  W.  160th  St..  N.  Y.  City. 
621  W.  179th  St..  N.  Y.  City. 


275  Locust  St..  Lockport. 
Lewiston,  R.  F.  D.  No.  18. 


71  Genesee  St.,  Utioa. 
New  Hartford. 
Remsea. 


Euclid. 

214  W.  Borden  av.,  Syracuse. 
1041  Onondaga  Co.  Savings 
Bank  Bldg.,  Syracuse. 


Canandaigua. 


17  City  Terrace.  Newburgh. 
Goshen. 


Albion. 


Oswego. 


Oneonta. 


Brewster. 
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Pon-OFTica  Addbbm 


1.  Peter  A.  Tirininger. 

2.  Owen  J.  Dever 


3.  Joeeph  V.  Loecalio. . . 

4.  Joeeph  H.  8.  Thomae. 
6.  William  F.  Bnumer. . 


0.  Joeeph  E  Coegrore. 


RsNnDLAm 

1.  JohnF.  Rourke. . 

2.  Arthur  Cowee 


RlCBMOKD 

1.  Thomae  F.  Coegrove. 

2.  William  L.  Vaughan. 

Rockland 
Pierre  H.  DePew 


St.  Lawbxncc 

1.  William  A.  Laidlaw. 

2.  Edward  A.  Everett. 

Saratoga 
Burton  D.  Eemond . 


Sghbnbctadt 

1.  Charlee  T.  Male 

2.  William  W.  Campbell. 

SCHOBASn 

Wallace  H.  Sidney... 


SCHTTTLBR 

Clarence  W.  Haueno'. 

Sbnsca 
Qeorge  A.  Dobeon . . . 


SratTBBN 

1.  Emeet  E.  Cole . . . 

2.  Leon  F.  Wheatley. 


SuvroLK 

1.  JohnG.  Peck 

2.  Paul  N.  Weeterbeke. 

SULUYAN 

Ouemeey  T.  Croea. . 


TXOQA 

Daniel  P.  Witter, 

Tompkins 
Casper  Fenner... 


Uurnt 
Simon  B.  Van  Wagenen. 

Warrvn 
MOton  N.  Eldridge 


WASmNOTON 

Herbert  A.  Bflffthdcnnew. . 

Watnb 
Cbarlee  H.  Betts 


Democrat. . . 

Democrat. . . 

Democrat. . . 
Democrat. . . 
Democrat... 

Democrat. . . 


Democrat. . . 
Republican . 


Democrat. . . 
Democrat... 

Republican . 


Republican. 
Republican . 


Republican, 


Republican , 
Republican . 


Democrat... 


Republican . 


Republican . 


Republican . 
Republican . 


Republican . 
Republican. 


Democrat... 


Republican. 


Republican. 


Republican. 


Republican. 


Republican. 


Republican. 


Real  estate  and  insur- 
ance   

Harness  manufacturer. . 

Lawyer 

Real  estate 

Real  estate 

Lawyer 

Teamster 

Gladiolus  specialist  and 
farmer 

Lawyer 

Mason  and  buUder .... 

Lawyer 

Fanner 

Lawyer 

Lawyer 

Civil  engineer 

Lawyer  and  journalist. . 

Lawyer  and  farmer .... 

Farmer 

Merchant 

Lawsrer 

Retired  merdiant 

Teacher 

Real  estate 

Lawyer 

Farmer 

Fanner 

Contractor 

Manufaoturer 

Fumer 

Editor  and  publisher. . 


Astoria,  L.  L  City. 
>62G 
L.  L 


2552  Gates  av.,  Ridgewood, 


3ity. 
..  Ri( 


80  Victor  Dl.,Ehnhurst.  L.  L 

Bayside,  L.  I. 

211  Beach  116th  St..  Rocka- 
way  Beach,  L.  I. 

45  I>annington  av..  Wood- 
haven,  L.  I. 


8252  Sixth  av.,  Troy. 
Berlin. 

154     Stuyvesant     pi.,     St. 

George,  S.  I. 
229  Fisher  av.,  Tottenville, 

S.  L 

Nyack. 


Hammond. 
Potsdam. 


BallstonSpa. 


Niskayuna. 

38  Barrett  st,  Schenectady. 


Central  Bridge. 


Montour  Falls. 


Seneca  Falls. 


Bath. 
Hornell. 


Southampton. 
Sayville. 


Callicoon. 


Berkshire. 


Lake  Ridge  via  Ludlowville. 


Station  R.,  Kingston. 


Wairenaburg. 


WhitehaU. 


Lyoi 


Members  of  Assebiblt 
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Dirt.                Namm 

Founoa 

OcOUPATIOIf 

Poar-oivicn  Aodrxm 

WMTcmwnB 

1.  T.  Channing  Moore 

2.  Walter  W.  Weitall 

RefrabUoan. 
R^iblioan. 
R^blioan. 
Republioan. 
Republioan. 

Republican. 

Bepublioan. 

BronzviUe. 

Lawyer 

ao  DeKalb  ar..  White  Plains. 

3.  Scabury  C.  Mastiok 

4.  RuaMllB.  Iiveriiu»« 

Lawyer  and  ohemiet. . . 
Lawjrer , . 

PleasantviUe. 

144  Park  av.,  Yonkers. 

&.  Geone  Blakely 

Maeon 

42  Warburton  av..  Yonkers. 

Wtobomq 
Webber  A.  Joiner 

Farmer 

Attioa. 

Ta« 

James  M.  Lown 

Lawyer  and  farmer. . . . 

Penn  Yan. 

THB 
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STATE  OF  NEW  YORK 


In  the  Matter  of  the  Complaint  tinder  Sections  71  and 
72,  Public  Service  Commissions  Law,  by  David  D. 

CONNELL,  AS  AcTING  MaYOB  OF  THE  CiTY  OF  SCHBNEC- 

TADY,  against  Adirondack  Power  and  Light  Cor- 
poration as  to  Prices  Charged  the  Public  for  Gas 
(Manufactured)  in  Said  City 

Case  No.  7633 

In  the  Matter  of  the  Complaint  of  Trustees  of  thh 
Incorporated  Village  of  Scotia,  Schenectady 
County,  against  Adirondack  Power  and  LiUqht  Cor- 
poration as  to  Prices  Charged  the  Public  for  Gas 
(Manufactured)  in  Said  Village 

Case  No.  7638 

(Pablie  Semoe  Ckmunission,  Second  District,  April  14,  1921) 

Gas  companies  —  rates  —  rate  base  —  reserve  for  depreciatioiL 

Bate  base.  Wliere  the  company  has  made  no  more  than  a 
fair  return  during  a  substantial  period  of  years,  it  would  be 
entitled  to  a  return  upon  the  amount  of  its  original  investment 
without  depreciation.     (P.  4.) 

Expected  expenditures  should  not  be  allowed  as  additions  to 
the  fixed  capital    They  relate  to  a  period  which  cannot  be  taken 
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into  consideration  tinder  the  evidence  submitted  in  tbis  case  in 
determining  the  operating  revenues  and  costs  of  the  company. 
(P.  8.) 

Intangible  items.  Twelve  per  cent  of  the  value  of  the  tangible 
property  allowed  for  the  intangible  items.     (P.  9.) 

Beserve  accumulated  for  the  purpose  of  making  good  deprecia- 
tion has  been  invested  in  the  plant  of  the  concern.  This  ia 
a  fund  contributed  by  the  rate  payers  and  not  by  the  stock- 
holders. The  rate  payers  should  not  be  required  to  pay  a 
return  thereon  to  the  company  which  did  not  contribute  to 
the  fund.     (P.  10.) 

A  judgment  against  the  company  in  a  large  amount  should 
properly  be  amortized  over  a  series  of  years  and  not  be  charge- 
able in  full  annually  against  the  rate  payers.     (P.  15.) 

Bates.  Orders  entered  fixing  the  maximum  price  of  gas  at 
one  dollar  and  thirty-five  cents  per  1,000  cubic  feet,  with  a 
discount  of  ten  cents  per  1,000  cubio  feet  for  prompt  paymenty 
and  with  a  minimum  charge  of  fifty  cents  per  montL 

George  B.  Smithy  corporation  counsel,  for  the  city 
of  Schenectady. 

Maurice  B.  Flynn,  for  the  village  of  Scotia. 

Naylon,  Bobinson  &  Maynard  (by  Daniel  Naylon, 
Jr.),  for  the  respondent. 

H.  C.  Hopson  (by  J.  M.  Daly),  also  for  the 
respondent. 

Kellogg,  Commissioner. —  On  June  11,  1920,  the 
Adirondack  Power  and  Light  Corporation,  which 
manufactures  and  serves  illuminating  gas  to  the  inhab* 
itants  of  the  city  of  Schenectady  and  the  adjoining 
village  of  Scotia,  filed  with  this  Conmdission  tariff 
schedules  effective  /July  11,  1920. 

The  following  table  shows  the  rates  provided  for  by 
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the  schedule  then  filed  as  compared  with  those  which 
had  previously  been  in  force : 

Price  before         Prioe  on 
Number  of  feet  of  Gas  used  July  11, 1920    July  11, 1920 

1,000  to       50,000 $1.10             $1.60 

50,001  to       60,000 1.05  >| 

60,001  to       80,000 1.00  l          1.40 

80,001  to     100,000 .95J 

100,001  to     150,000 .90  -| 

150,001  to  1,000,000 .85  I          1  20 

1,000,001  and  up .80J 


A  minimum  of  fifty  cents  per  month  on  400  feet  or 
less  was  charged  under  the  old  schedule,  and  still  con- 
tinues. The  above  rates  are  subject  to  a  discount  of 
ten  cents  'per  thousand  cubic  feet  for  prompt  payment. 

The  officials  of  the  municipalities  affected  filed  com- 
plaints against  said  rates.  Hearings  have  been  had 
in  the  matter  at  which  a  large  amount  of  evidence  both 
oral  and  documentary  has  been  submitted. 

The  controversy  involves  to  a  large  extent  the  usual 
questions  which  have  been  prominent  in  the  many  rate 
cases  which  we  have  lately  been  called  upon  to  decide, 
and  the  determination  as  to  the  rights  of  the  parties 
require  for  the  most  part  merely  the  application  of 
the  established  rules  to  the  facts  in  these  cases. 

A  very  sharp  question  arises  as  to  the  value  of  the 
invested  capital  which  should  be  taken  as  a  rate  base. 
The  company  claims  that  the  present  reproduction  cost 
should  be  taken  as  the  present  value  of  the  property, 
and  that  a  rate  base  consisting  of  the  fixed  capital,  tan- 
gible and  intangible,  with  going  value,  and  a  proper 
working  capital  should  be  allowed  at  $5,827,147.54. 
The  company  further  claims  for  these  specified  items. 
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on  the  basis  of  original  cost,  $3,523,767.68.  The  city 
concedes  as  a  proper  rate  base  only-  $1,700,000. 

It  is  unnecessary  here  at  length  and  in  detail  again 
to  discnss  the  propriety  of  allowing,  as  the  present 
valne  of  invested  capital,  the  present  cost  of  reproduc- 
tion. This  contention  has  been  so  many  times  consid- 
ered of  late  by  this  Commission  that  a  further  repeti- 
tion here  would  be  futile. 

Bef  erence  may  be  had  to  our  numerous  decisions  on 
the  subject.  The  latest  one  perhaps  is  that  made  in 
the  Cohoes  cases,  where  the  principles  controlling 
were  considered  and  discussed.  The  same  principles 
should  be  applied  to  these  nearby  communities,  which 
were  applied  there.  The  present  day  value  of  the 
plant  will  be  held  not  to  exceed  its  original  cost  with- 
out depreciation,  except  as  to  land  values. 

The  evidence  shows  that  this  company  has  prac- 
tically made  a  fair  return  during  a  substantial  period 
of  years,  but  has  made  no  more  than  that.  It  would 
therefore  be  entitled,  under  the  principles  which  we 
follow,  to  a  return  upon  the  amount  of  its  original 
investment  without  depreciation.  As  the  present  day 
value  in  our  view  does  not  exceed  the  cost  of  construc- 
tion, as  a  general  rule,  our  further  inquiry  will  be 
directed  to  an  ascertainment  of  such  original  cost^ 
which  will  be  fixed  as  a  rate  base  with  certain  modifica- 
tions,  the  detail  of  which  will  be  noted. 

The  fixed  capital  of  the  company,  as  shown  by  its 
books  on  December  31,  1920,  was  $2,066,029.04.  To 
make  up  this  amount,  however,  there  is  carried  on  the 
books  of  the  company,  under  the  head  of  **  Other 
intangible  capital,"  the  sum  of  $305,029.15. 

In  the  early  '90 's  this  company,  furnishing  what 
was  then  a  small  city,  fell  into  financial  difficulties. 
Its  assets  were  liquidated  by  a  receiver,  under  the 
direction  of  the  court,  and  when  the  reorganization 
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securities  were  issued,  there  was  carried  ou  the  books 
as  intangible  capitcd,  evidently  as  a  balancing  item  to 
offset  the  par  value  of  the  securities  issued,  $317,500. 
This  item  was  subsequently  reduced  to  $305,029.15,  at 
which  it  is  now  carried. 

This  whole  matter  was  considered  by  our  Commis- 
sion in  case  No.  2690  (8  St.  Dept.  Eep.  277),  wherein 
the  Mohawk  Gas  Company,  predecessor  in  interest  of 
the  respondent,  applied  to  this  Conomission  for  per- 
mission to  issue  $789,500  par  value  of  its  common 
capital  stock.  It  seemed  to  represent  at  that  time  no 
actual  expenditure  whatsoever  except  the  amount  of 
expenses  of  the  receivership,  $37,500. 

So  far  as  this  property  has  a  value  by  reason  of  its 
intangible  assets,  such  value  will  be  hereinafter  con- 
sidered and  determined,  but  this  particular  item  repre- 
sents no  expenditure  except  to  the  amount  of  the 
receivership  expenses  stated,  and  should  be  deducted, 
the  amount  of  such  expenses  being  added  after  such 
deduction  as  a  proper  element  of  cost  and  value  of  the 
property. 

The  company  very  rigorously  claims  that  these  book 
costs  do  not  by  any  means  cover  all  of  the  property 
which  it  owns  and  operates  for  gas  purposes  and 
which  should  be  included  in  the  rate  base.  Certain 
of  these  claims  seem  to  have  substantial  merit. 

There  is  a  building  on  South  Center  street  which  is 
carried  as  part  of  the  electric  department  capital 
account.  It  is,  however,  used  in  part  for  the  gas  busi- 
ness of  the  company.  The  area  used  for  that  purpose 
is  shown  to  be  42  per  cent;  42  per  cent,  therefore,  of 
the  value  of  this  building  and  the  land  on  which  it 
stands  should  be  added  in  our  computation.  That 
portion  of  the  land  was  shown  to  be  worth  $13,100; 
42  i)er  cent  of  the  building  was  shown  to  be  worth 
$24,420.    There  should  also  be  added  a  small  item  for 
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cleaning  and  grading  the  Villa  Boad  cold  storage 
yard  by  which  the  gas  department  benefited :  this  item 
was  $768.48. 

There  are  certain  items  of  general  equipment  which 
properly  belong  to  the  gas  department  but  are  carried 
in  the  electric  department  capital,  it  being  the  custom 
•  where  amounts  were  used  jointly  by  the  gas  and  elec- 
tric departments  to  carry  them  in  the  capital  accounts 
of  the  latter.  For  rate  making  purposes  these  should 
be  properly  apportioned. 

The  entire  value  of  these  items,  so  far  as 
they  are  used  for  gas  purposes^  is $34,351  11 

The  aggregate  of  items  carried  on  the 
books  for  general  equipment  is 14,814  55 


The  excess  of  the  general  equipment 
properly  belonging  to  the  gas  depart- 
ment over  the  amount  for  which  it  is 
carried  on  the  books  should  be  added; 
it  is $19,536  56 


A  sharp  dispute  exists  as  to  whether  or  not  the  cost 
of  meter  installation  made  by  this  company  should  be 
added  to  its  fixed  capital.  It  carries  no  items  of  that 
nature  on  its  books.  The  cost  of  meter  installation 
from  year  to  year  has  been  paid  as  operating  costs, 
and  the  city  vigorously  contends  that  the  company  has 
been  reimbursed  for  this  expenditure  out  of  the  cur- 
rent rates,  and  therefore  the  cost  should  not  be  added 
to  the  rate  base  upon  which  future  charges  are  to  be 
apportioned. 

However  this  may  be,  it  is  undoubtedly  a  fact  that 
the  first  installation  of  a  meter  is  part  of  the  perma- 
nent investment  of  the  company,  and  adds  to  its  actual 
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fixed  capital.  However  the  items  may  have  been  car- 
ried on  the  books,  the  property  is  there  as  part  of  the 
investment ;  it  belongs  to  the  company,  and  it  is  enti- 
tled to  a  return  on  it.  The  fact  that  it  was  actually 
paid  for  as  an  operating  expense  is  not  a  matter  of 
sufficient  magnitude  to  affect  the  proposition  hereto- 
fore advanced  that  the  company  has  had  in  years  past 
no  more  than  a  fair  return  upon  the  invested  capital. 
There  should,  of  course,  be  a  slight  deduction  from 
the  operating  expenses  so  far  as  these  meter  installa^ 
tions  are  charged  therein,  in  order  to  ascertain  the 
exact  amount  of  these  items  which  should  be  properly 
taken  into  consideration  before  a  determination  as  to 
whether  the  company  has  had  a  fair  return  on  its 
investment.  But  spread  over  all  these  years  the 
amount  involved  is  so  slight  as  to  be  inconsequential. 
This  item,  therefore,  should  be  added  in  determining 
the  fixed  capital  for  rate  making  purposes :  it  amounts 
to  $50,252.50. 

The  foregoing  claims  of  the  company,  as  to  addi- 
tions to  the  book  figures,  would  seem  to  be  proper  and 
should  be  allowed.  Other  claims,  however,  made  by 
it  should  be  disallowed. 

These  include  claims  as  to  allowance  in  excess  of  the 
book  value  for  gas  works,  holders,  apparatus,  etc.,  and 
distributing  system  (excluding  meter  installations). 
Evidence  has  been  submitted  by  an  expert  engineer 
giving  his  opnon  as  to  the  original  cost  of  these  item?. 
His  figures  are  somewhat  in  excess  of  the  book  figures 
in  that  regard.  The  evidence,  however,  is  insufficient 
to  vary  those  figures,  and  there  is  no  propriety  in 
allowing  for  these  items  any  sums. in  excess  of  the 
amounts  which  the  books  of  the  company  themselves 
actually  show. 

In  the  foregoing  computation  we  have  allowed  all 
additional  fixed  capital  up  to  December  31, 1920.  Some 
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of  this  might  perhaps  be  considered  as  work  in  process 
of  construction  and  not  as  yet  entirely  completed  and 
in  use  for  the  service  of  the  public,  but  it  is  now  a 
part  of  the  property,  and  it  is  included  in  determining 
the  value  of  fixed  capital. 

In  addition  to  this  amount,  however,  the  company 
claims  an  allowance  of  $85,903.69,  estimated  addi- 
tional expenditure  required  to  be  made  within  the 
first  six  months  of  the  year  1921  in  order  to  complete 
the  installation  of  the  water  gas  set,  etc. 

It  would  seem  as  if  the  company  had  been  at  least 
fairly  treated  when  it  is  allowed  all  additions  to  the 
fixed  capital  up  to  December  31,  1920.  Expected 
expenditures  should  not  be  allowed.  They  relate  to  a 
period  which  cannot  be  taken  into  consideration  under 
the  evidence  submitted  in  this  case  in  determining  the 
operating  revenues  and  costs  of  the  company. 

The  experience  of  the  company  in  the  year  1920  in 
its  operations  will  hereinafter  be  the  controlling  factor 
in  our  further  progress  in  the  case,  and  the  amount 
of  fixed  capital  at  the  termination  of  that  period  will 
certainly  be  all  that  can  be  reasonably  claimed  by  the 
company  as  an  investment  on  which  it  is  reasonably 
entitled  to  a  return.  From  addi);ional  fixed  capital, 
increased  or  more  efficient  production  should  ensue, 
and  a  computation  based  upon  results  before  such 
addition  would  be  inaccurate  and  improper. 

As  in  most  of  these  cases,  a  very  noticeable  difference 
of  opinion  exists  between  the  respective  parties  as  to 
what  is  a  proper  allowance  for  intangibles,  going  con- 
cern value,  etc.  Claims  for  very  substantial  amounts 
in  this  regard  are  made  by  the  company,  which  are  all 
vigorously  disputed  by  the  city.  The  books  of  the 
company  assume  to  show  certain  of  these  intangible 
items,  as  follows: 
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Organization   $732  05 

Interest  dnring  construction 14,097  11 

Engineering  and  superintendence 7,387  54 


$22,216  70 


The  company  purported,  therefore,  in  its  bookkeep- 
ing methods  to  carry  these  items  so  far  as  there  was 
any  actual  expenditure  therefor.  If  there  were 
any  other  sums  actually  expended  for  any  of  these 
purposes  they  must  have  been  charged  to  oper- 
ating expenses;  and  if  any  very  substantial  amount 
were  so  included  in  operating  expenses,  we  might 
come  to  the  conclusion  thd^t  there  had  been  an 
excessive  return  upon  the  invested  capital  in  the  years 
past,  if  we  also  include  them  as  fixed  capital  items.  It 
would  seem,  however,  to  be  a. fact  that  there  has  been 
no  very  large  amount  expended  for  these  intangible 
items. 

The  property,  hdwever,  has  a  value  in  addition  to 
the  sum  of  the  items  of  which  it  is  composed,  whether 
it  be  called  related  intangibles,  going  value,  going 
concern  value,  or  what  not.  As  to  what  added  value 
these  intangible  elements  give  the  fixed  capital  is  of 
course  a  matter  very  difficult  for  determination. 

After  consideration  of  the  facts  in  this  case,  and 
various  decisions  which  have  been  cited,  not  so  much 
in  this  case  but  in  other  cases  recently  considered,  it 
would  seem  that  a  fair  method  to  all  of  the  parties 
would  be  to  allow  12  per  cent  of  the  tangible  property 
for  the  intangible  items.  This  allowance  will  be  made 
in  our  computation.  So  we  deduct  the  intangible  items 
set  up  on  the  books,  amounting  as  stated  to  $22,216.70, 
and  add  12  per  cent  for  intangibles  of  $226,123.29. 
This  brings  our  aggregate  fixed  capital  to  $2,110,- 
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484.02.  The  company  had  accumulated  on  December 
31,  1920,  a  depreciation  reserve  of  $323,455.89. 

This  reserve,  accumulated  for  the  purpose  of 
making  good  the  depreciation  of  property,  has  pend- 
ing such  ultimate  use  been  invested  in  the  plant  of  the 
concern.  This  is  a  fxmd  contributed  by  the  rate  pay- 
ers and  not  by  the  stockholders.  The  rate  payers 
should  not  be  required  to  pay  a  return  thereon  to  the 
company  which  did  not  contribute  to  the  fund. 

The  principle  is  very  forcibly  stated  by  Justice 
Peckham  in  a  recent  opinion  of  the  Supreme  Court  in 
Louisiana  R.  R.  Com.  v.  Cumberla/nd  Tel.  Co.,  212  U. 
S.  414,  as  follows: 

**  It  certainly  was  not  proper  for  the  complainant 
to  take  the  money,  or  any  portion  of  it,  which  it 
received  as  a  result  of  the  rates  under  which  it  was 
operating,  and  so  to  use  it,  or  any  part  of  it,  as  to  per- 
mit the  company  to  add  it  to  its  capital  account,  upon 
which  it  was  paying  dividends  to  shareholders.  If 
that  were  allowable,  it  would  be  collecting  money  to 
pay  for  depreciation  of  the  property,  and  having  col- 
lected it,  to  use  it  in  another  way,  upon  which  the  com- 
plainant would  obtain  a  return  and  distribute  it  to  its 
stockholders.  That  it  was  right  to  raise  more  money 
to  pay  for  depreciation  than  was  actually  disbursed 
for  the  particular  year  there  can  be  no  doubt,  for  a 
reserve  is  necessary  in  any  business  of  this  kind,  and 
so  it  might  accumulate,  but  to  raise  more  than  money 
enough  for  the  purpose  and  place  the  balance  to  the 
credit  of  capital  upon  which  to  pay  dividends  cannot 
he  proper  treatment."  (pp.  424-425). 

•  Deducting  therefore  the  amount  of  this 
depreciation  reserve  gives  a  fixed 
capital  of ^ $1,787,028  13 
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For    working    capital    the    company 

shonld  be  allowed  the  amount  of  its 

materials  and  supplies  on  hand .  •  •  •        $215,443  36 
Pins    one-eighth    of    its 

operating         expenses, 

less    taxes    and   uncol- 
lectible     bills ;      these 

operating  expenses  for 

1920  were  $639,290  86 

The  taxes  and  xmcoUec- 

tible  bills  were 65,761  05 

Leaving  a  balance  of . .  • .    $573,529  81 

One-eighth  of  this  amount  is 71,691  23 

Which  added  to  the  materials  and  sup- 
plies gives  an  allowable  working 
capital  of $287,134  59 

Adding  this  to  the  fixed  capital  we 
have  an  aggregate  of $2,074,162  72 


3 


Following  the  custom  of  the  Commission  in  similar 
cases  lately  considered,  the  company  should  be 
allowed  8  per  cent  on  its  rate  base  for  a  return  on  the 
value  of  its  invested  capital,  and  for  surplus  and  con- 
tingencies, in  additipn  to  the  allowance,  as  an  oper- 
ating expense  of  an  annual  sum  for  depreciation;  8 
per  cent  on  the  rate  base  is  $165,933.02. 

The  foregoing  may  for  convenience  of  reference  be 
summarized  in  the  following  table: 
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Book  cost  December  31,  1921 $2,066,029  04 

Deduct  intangibles 305,029  15 

$1,760,999  89 

Add  expenses  of  receivership,  etc 37,500  00 

Add  land  carried  in  electric  department  (South 
Center  street),  a  portion  of  which  is  used  for  gas 
purposes,  42  per  cent  of  area  occupied  by  gas 

buHdings 13,100  00 

42  per  cent  of  South  Center  street  building 24^420  00 

Villa  Boad  coal  storage  yard  (cleaning  and  grad- 
ing)    768  48 

Excess  of  general  equipment  over  book 
figures  for  items  carried  in  electric 
but  used  jointly;  items  and  propor- 
tions of  items  belonging  to  g^s  de- 
partment        $34,351  11 

Less  amount  shown  on  books 14,814  55 


Add  excess 19, 536  56 

Meter  installations  50,252  50 

$1,906,577  43 
Deduct  intangible  items  on  books 22,216  70 

Tangible  fixed  capital $1,884,360  73 

Add  12  per  cent  for  intangibles,  going  concern  value, 
etc 226,123  29 

Fixed  capital $2,110,484  02 

Deduct  depreciation  reserve 323,455  89 

Fixed  capital,  less  reserve $1,787,028  13 

Working  capital,  materials  and  supplies.  $215,443  36 
Operating  expenses  1920.   $639,290  86 
Deduct  taxes  and  uncol- 
lectible bills 65,761  05 


$573,529  81 
One-eighth 71,691  23 


Working  capital  287,134  59 

$2,074,162  72 
8  per  cent  for  return  surplus  and  contingencies.  • .  •         165, 933  02 
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The  company  claims  that  it  should  be  allowed,  in 
fixing  a  rate  for  the  future, .  to  be  considered  as 
required  to  spend  in  production  of  gas  the  high  prices 
for  materials  which  prevailed  in  the  latter  part  of 
1920.  The  dty  is  willing  to  concede  that  the  operating 
expenses  for  the  entire  year  1920  may  be  taken  as  a 
basis,  and  that  the  average  cost  prevailing  throughout 
that  period  may  be  applied  in  regulating  the  rates  in 
the  future.  This  is  in  our  judgment  extremely  fair 
to  the  company.  In  view  of  the  softening  of  prices, 
it  would  not  be  fair  to  the  consumer  to  permit  the  com- 
pany to  obtain  a  revenue  based  upon  the  high  costs 
prevailing  the  latter  part  of  1920. 

The  average  cost  for  oil  to  the  company  through  the 
year  was  ten  and  ninety-seven  one  hundredths  cents.  It 
is  true  that  the  company  has  on  hand  gas  oil  purchased 
at  the  high  price  of  thirteen  and  sixty-nine  one  hun- 
dredths cents.  The  evidence  indicates,  however,  that 
this  high  priced  oil  will  be  consumed  in  the  natural  oper- 
ation of  the  plant  by  the  month  of  June,  not  very  long 
after  the  order  which  is  to  be  entered  herein  will  take 
effect,  and  during  the  remainder  of  the  period  the 
company  will  undoubtedly  be  able  to  obtain  gas  oil  at 
the  lower  present  prices.  The  evidence  discloses  a 
falling  of  the  gas  oil  market,  and  an  allowance  of  ten 
and  ninety-seven  one  hundredths  cents  for  future  oper- 
ations will  undoubtedly  cover  the  cost  to  the  company, 
including  the  cost  of  the  high  priced  oil  on  hand. 

There  has  also  been  a  fall  in  the  price  of  bituminous 
coal. 

So  that  if  we  take  the  proper  allowable  operating 
expenses  of  1920,  which  the  city  is  willing  to  take,  as 
a  basis  of  estimating  operating  expenses  for  the 
future,  the  company  has  no  proper  right  to  complain. 

There  are  certain  deductions,  however,  from  these 
operating  expenses  of  1920  which  must  be  made  in 
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fixing  a  rate.  The  entire  oi)erating  expenses  of  1920, 
including  taxes,  accrual  for  depreciation,  less  revenue 
from  sales  of  gas  appliances,  etc.,  was  $588,884.19. 

The  income  taxes  should  be  deducted,  for  reasons 
frequently  stated.    The  amount  thereof  is  $10,003.13. 

In  the  purchase  of  coal  during  the  past  year,  the 
company  at  one  time  was  practically  compelled  to  pur- 
chase certain  stock  of  a  subsidiary  of  the  Bertha  Coal 
Company,  The  cost  of  this  stock  has  been  amortized 
over  a  period  and  been  regularly  charged  as  an  oper- 
ating expense.  It  appears,  however,  that  this  stock 
is  a  dividend  paying  stock,  and  there  is  no  indication 
that  it  is  not  worth  the  amount  paid  for  it  by  the  com- 
pany. This  investment,  although  practically  forced, 
cannot  properly  be  allowed  as  an  operating  expense. 
It  amounts  to  $4,431.40. 

The  city  dissents  to  the  allowance  for  uncollectible 
bills  on  the  basis  of  1920  as  claimed  by  the  company. 
This  amoxmt  is  $2,139.15.  It  appears  that  the  average 
of  this  loss  for  the  past  four  years  is  $1,527.40. 
Although  the  difference  is  not  large,  inasmuch  as  the 
city  makes  the  contention  that  an  allowance  for  thia 
purpose  should  not  be  made  upon  the  unusually  high 
figures  of  1920,  but  rather  on  the  average  for  a  rea- 
sonable period  in  the  past,  and  that  contention  seem- 
ing to  have  merit,  a  deduction  of  the  difference 
between  the  two,  amounting  to  $611.75,  should  be 
made. 

Again  tabulating  the  foregoing,  and  adding  the 
amount  found  to  be  proper  for  a  return  and  con- 
tingencies, we  arrive  at  an  allowable  revenue  of 
$739,771.93,  as  shown  by  the  following  table: 
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Operating  expenses  1920  (including 
taxes  and  renewals  and  replace- 
ments less  revenue  from  sales  of  gas 
appliances)' $588,884  19 

Deduct  income  taxes ....     $10,003  13 

Bertha    Coal    Co.   stock, 
amortization 4,431  40 

Adjustment    uncollectible 

(see  statement)  611  75 


15,046  28 


$573,837  91 
Betum  and  contingencies  • 165,933  02 


Proper  allowable  revenue $739,770  93 


The  company  claims  that  it  should  be  allowed  as 
an  operating  expense  the  further  sum  of  $20,000,  the 
amount  of  a  judgment  which  has  been  recovered 
against  it  for  damages  sustained  by  a  customer  from 
an  explosion  alleged  to  be  due  to  the  negligence  of  an 
employee  of  the  company.  This  judgment  is  on 
appeal,  and  even  if  finally  enforced  and  allowable, 
should  on  account  of  its  size  properly  be  amortized 
over  a  series  of  years  and  not  be  chargeable  in  full 
annually  against  the  rate  payers. 

In  1920  the  company  sold  640,216,400  cubic  feet  of 
gas.  On  this  basis,  to  obtain  the  allowable  revenue 
above  found  of  $739,771.93,  it  should  receive  a  rate 
yielding  $1.16  per  1,000  cubic  feet.  The  rates  which 
have  been  in  force  under  the  present  tariff  have 
yielded  an  average  return  per  1,000  cubic  feet  of 
$1,428,  as  shown  in  the  following  table,  by  months : 
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December  .  . $1.4426 

November 1 .4405 

October 1.4282 

September 1.4391 

August 1.3939 

Total $771443 

Average 1.428 

This  is  slightly  over  twenty-five  cents  per  1,000 
cubic  feet  above  one  dollar  and  sixteen  cents,  which 
our  computations  indicate  is  a  proper  rate  to  be 
charged  for  the  future.  In  view  of  the  very  high 
prices  prevailing  during  the  period  in  which  this  rate 
has  been  effective,  an  accurate  computation  would 
undoubtedly  show  that  it  was  not  excessive  at  the 
time,  but  that  is  not  a  matter  for  our  determination 
here.  A  reduction  is  proper  for  the  future,  if  our 
computation  is  correct  or  approximately  so. 

The  village  of  Scotia  raises  a  question  of  law  grow- 
ing out  of  a  franchise  which  it  granted  the  company. 
This  franchise  limited  the  price  to  one  dollar  and  fifty 
cents  per  1,000  cubic  feel,  and  required  a  discount  of 
20  per  cent  on  the  gross  amount  to  be  made  to  all 
patrons  paying  before  the  fifteenth  day  after  the  date 
of  the  bill,  for  gas  consumed.  There  was  also  pro- 
vided a  sliding  rate  for  less  amount  to  large  con- 
sumers. The  result  of  the  restrictions,  as  shown  by 
the  table  contained  in  the  franchise  itself,  is  as 
follows : 

Based  on  a  Monthly  Consumption 
Monthly  consumption 

Gross  Net 

Under  20,000  cu.  f  t $1  60  $1  20 

Under  25,000  en.  ft  and  over  20,000  en.  ft 1  4375  1  15 

Under  30,000  cu.  ft  and  over  25,000  cu.  ft 1  3750  1  10 

Under  40,000  cu.  ft  and  over  30,000  cu.  ft 1  3125  1  05 

Under  50,000  cu.  ft  and  oyer  40,000  cu.  ft 1  2500  1  00 


» 
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The  net  rates  to  the  consumer,  as  proposed  to  be 
fixed  by  the  order  herein,  are  slightly  in  excess  of  the 
net  rates  fixed  by  this  franchise.  These  franchise 
restrictions,  however,  do  not  limit  our  power  to  fix  a 
fair  and  reasonable  rate  for  gas  {People  ex  rel.  VU. 
of  8.  Glens  Falls  v.  P.  8.  Com.,  225  N.  Y.  216),  and 
although  the  charge  is  in  some  cases  slightly  in  excess 
of  the  franchise  restrictions,  it  should  be  imposed 
notwithstanding. 

Neither  should  the  franchise  provision  as  to  the  20 
per  cent  discount  for  prompt  payment  be  permitted 
to  prevail.  A  deduction  of  ten  cents  per  1,000  cubic 
feet  is  the  usual  one,  and  more  readily  computed  and 
entirely  fair. 

Any  variation  of  the  charge  and  practice  of  this 
company  relative  to  furnishing  gas  in  favor  of  the 
inhabitants  of  the  village  of  Scotia  as  against  the 
inhabitants  of  the  city  of  Schenectady  would  be  a  vio- 
lation of  subdivision  3,  section  65,  of  the  Public  Serv- 
ice Commissions  Law,  which  provides :  *  *  No  gas  cor- 
poration, electrical  corporation  or  municipality  shall 
make  or  grant  any  imdue  or  unreasonable  preference 
or  advantage  to  any  person,  corporation  or  locality/^ 
There  being  no  reason  for  preference  to  be  extended 
to  the  inhabitants  of  the  village  of  Scotia  as  against 
the  inhabitants  of  the  city  of  Schenectady,  any  dis- 
crimination in  this  regard  would  undoubtedly  be 
illegal.    There  is  no  reason  why  it  should  be  permitted. 

In  view  of  the  unsettled  conditions  of  the  times,  this 
order  should  follow  the  usual  course  lately  favored 
by  this  Commission,  of  prescribing  for  the  effective 
period  a  short  term.  Six  months  has  been  the  usual 
time,  and  would  seem  to  be  proper  here. 

An  order  accordingly  should  be  entered,  effective 
for  that  period,  fixing  the  maximum  price  of  gas  to  be 
charged    by    the    respondent    within    its    territory, 
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twenty-five  cents  per  1,000  cubic  feet  less  than  pro- 
vided for  by  the  present  tariff,  with  a  discount  of  ten 
cents  per  1,000  cubic  feet  for  prompt  payment,  and 
with  the  present  minimum  charge  of  fifty  cents  per 
month. 

All  concur* 


In  the  Matter  of  the  Complaint,  Petition  and  Applica- 
tion of  the  Brooklyn  Boeough  Gas  Company  in 
Bespect  of  the  Standard  and  the  Price  of  Gas  Manu- 
factured, Furnished  and  Sold  by  Said  Company  in 

the  Borough  of  Brooklyn,  City  of  New  York 

Case  No.  2320 

(Public  Service  Commission,  May  4,  1921  ) 

Gib  oompanieB— rate  of  one  dollar  and  fifty  cents  per  1,000  cubic 
feet  allowed. 

Bassetty  Thompson  &  Gilpatrick,  for  petitioners. 

John  P.  O'Brien,  corporation  counsel  (Judson 
Hyatt,  assistant  corporation  counsel),  for  city  of  New 
York. 

Semple,  Commissioner. —  The  statute  fixing  a  limit 
of  eighty  cents  -per  1,000  cubic  feet  to  be  charged  for 
gas  has  been  declared  confiscatory  as  to  this  company 
.  in  a  suit  brought  in  the  Supreme  Court  by  the  com- 
pany.  Brooklyn  Borough  Gas  Company  v.  Public  Serv- ' 
ice  Commission,  17  St.  Dept.  Rep.  81.  The  court  has 
also  since  held  that  by  such  a  decree  the  limitation 
affected  by  that  statute  upon  the  Commission's  powers 
to  determine  and  establish  what  is  a  reasonable  rate  to 
be  charged  for  gas  has,  as  to  any  such  company  obtain- 
ing the  decree,  been  dissolved  by  the  decree.  Bronx 
Oas,  etc.,  V.  Public  Service  Commission,  190  App.  Div. 
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13,  21.  The  court  has  said  that  this  company  may 
apply  to  the  Commissioiiy  which  may  determine  the 
reasonable  rate.  Brooklyn  Borough  Ocls  Company  v. 
Public  Service  Commissiony  190  App.  Div.  901. 

The  Commission  in  the  First  District  accordingly, 
on  application  by  the  company,  fixed  one  dollar  and 
forty  cents  per  1,000  cubic  feet  as  a  reasonable  maxi- 
mum rate  to  be  charged  for  gas. 

It  now  appears  by  the  proof  on  a  supplementary 
application,  dated,  March  7, 1921,  that  this  rate  of  one 
dollar  and  forty  cents  x>er  1,000  cubic  feet  so  fixed  is, 
at  the  present  time,  inadequate  and  that  the  reasonable 
maximum  rate  should  now  be  one  dollar  and  fifty  cents 
per  1,000  cubic  feet. 

In  the  trial  of  the  eighty  cent  law  of  1916  the 
referee,  former  Supreme  Court  Justice  Hughes,  found 
the  fair  value  of  the  company's  plant  to  be 
$1,670,492.54  as  of  December  31,  1917.  This  amount 
was  based  on  the  Commission's  appraisal  of  Decem- 
ber 31, 1912  (which  the  company  subsequently  entered 
upon  its  books)  plus  later  investments  approved  by 
the  Commission.  Following  the  same  method,  the 
Commission  in  its  decision  of  March  30,  1920,  estab- 
lished the  rate  base  for  1919  at  $1,701,189.07.  11  P.  S. 
C.  B.  (Ist  Dist.  28).  The  company's  balance  sheet 
of  December  31,  1920,  shows  the  unexpired  capital 
outlay  or  net  fixed  capital  investment,  to  be  $1,796,- 
443.64.  A  proper  allowance  for  working  capital  would 
make  the  present  ^'  rate  base  "  more  than  $1,900,000 
or  $2.50  to  eadi  1,000  cubic  feet  of  gas  sold.  To  earn 
a  return  of  7  per  cent  the  company  must  have  eighteen 
cents  per  1,000  above  operating  expenses  and  taxes, 
while  an  8  per  cent  return  would  call  for  at  least 
twenty  cents  per  1,000.  Operating  expenses  and  taxes 
under  the  present  gas  oil  contract  have  averaged  one 
dollar  and  twenty-eight  cents  -per  1,000. 
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In  view  of  the  fact  that  the  company  has  received  a 
retnm  of  only  twelve  cents  since  it  filed  its  application, 
an  increase  of  five  cents  per  1,000  would  be  insufiicient 
to  provide  even  a  6  per  cent  return  on  the  investment. 
A  ten  cent  increase  to  September  first  will  allow  some- 
what over  7  per  cent. 

It  appears  by  the  proof  and  the  examination  of  the 
Commission's  employees  that  one  dollar  and  fifty  cents 
per  1,000  cubic  feet  is  reasonably  required  for  an 
adequate  return  at  the  present  time.  The  rate  is 
accordingly  fixed  at  that  amount,  effective  upon  the 
adoption  of  the  order,  and  change  in  schedules,  the 
same  to  continue  in  effect  imtil  September  1,  1921, 
when  the  existing  contract  for  the  purchase  of  gas  oil 
will  have  been  exhausted.  An  order  should  be  entered 
accordingly. 

AU  concur. 


In  the  Matter  of  the  Complaint  of  the  Trustees  of  the 
Village  of  Delhi,  Delaware  County,  under  Sec- 
tions 71  and  72,  and  other  Sections  of  the  Public 
Service  Commissions  Law,  against  Delaware 
County  Electric  Light  and  Power  Company  ;  as  to 
Price  Charged  the  Public  for  Electricity 

Case  No.  5022 

(Public  Service  Commission,  May  11,  1921) 

Electric  lighting  companies  —  rates  —  service. 

Increase  of  five  cents  per  kilowatt  hour  estimated  to  be  suf- 
ficient to  pay  operating  expenses  and  an  eight  per  cent  return 
on  the  present  value  of  the  property. 

Company  ordered  to  furnish  service  from  four  o'clock  P.  m. 
to  nine  o'clock  a.  u. 
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Edward  L.  Stevens,  for  the  complainants. 
E.  B,  Craft,  for  the  respondent. 

Blakeslee,  Commissioner. —  This  complaint  is 
against  the  rates  for  lighting  and  also  against  service 
generally.  The  Delaware  County  Electric  Light  & 
Power  Company  operates  a  plant  in  the  village  of 
Delhi ;  current  is  generated  by  water  power  during  a 
part  of  the  time,  namely  from  4  p.  m.  until  midnight, 
and  so  long  as  the  amount  consumed  does  not  exceed 
forty  kilowatt  hours  the  service  seems  to  be  adequate. 
A  steajn  plant  is  used  to  generate  current  from  3  a.  m. 
till  8  A.  M.,  and  in  addition  thereto,  one  day  in  the 
week,  Friday,  service  is  given  from  the  steam  plant 
until  12  o  'clock  noon. 

The  company  in  view  of  its  restricted  territory  and 
demand  cannot  profitably  give  a  continuous  twenty- 
four  hour  service.  The  financial  condition  of  this  com- 
pany seems  to  be  the  usual  one  of  a  small  electric 
Ught  company  operating  in  a  rural  community.  No 
dividends  have  ever  been  paid  on  the  stock  since  the 
company  has  been  under  the  present  management,  and 
no  allowance  made  for  contingencies  or  depreciation 
of  the  plant.  The  plant  charges  for  expenses  seem 
extremely  reasonable,  and  no  officer  connected  with 
the  company  has  received  any  compensation  for  his 
services,  yet  the  company  has  been  compelled  to 
borrow  $3,500  on  notes  endorsed  by  its  officers.  The 
past  financial  history  of  the  company  has  not  been 
attractive,  and  the  future  prospects  do  not  seem  rosy. 

The  company  filed  the  rate  complained  against, 
Service  Classification  No.  1,  with  the  Commission,  and 
made  it  effective  as  of  December  26,  1920.  This  rate 
provides  for  a  straight  line  meter  rate  of  twenty  cents 
per  kilowatt  hour,  and  a  minimum  charge  of  one  dollar 
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and  fifty  cents  per  month,  with  no  discounts.  This 
rate  provides  an  increase  of  five  cents  per  kilowatt 
hour  over  the  rate  it  supersedes.  Two  other  classifica- 
tions are  on  file  by  the  company,  one  for  flat  rate 
lighting  and  the  other  for  power ;  but  no  increase  was 
made  in  these  rates,  and  having  been  in  effect  since 
October  1, 1917,  apparently  there  is  no  complaint  made 
against  them. 

The  record  of  the  company  for  1920  indicates  sales 
to  metered  consumers  of  about  60,000  kilowatt  hours. 
It  is  impossible  to  ascertain  how  much  of  this  amount 
represents  use  of  power  not  affected  by  the  increase, 
but  we  will  assume  one  sixth,  or  10,000  kilowatt  hours, 
as  an  estimate.  This  would  leave  about  50,000  kilo- 
watt hours  affected  by  the  five  cent  per  kilowatt  hour 
increase;  making  approximately  $2,500  of  increased 
revenue.  This  checks  the  estimate  of  the  company  with 
reasonable  closeness,  and  can  be  acocepted  tentatively. 

Estimated  increased  revenue $2,500  00 

Adding  this  amount  to  the  revenue  reported 
for  1920 14,331  33 

Would  indicate  a  revenue  of $16,831  33 

for  1921  under  these  rates. 

The  company  reported  operating  expenses 

of $12,612  80 

and  taxes  of 887  68 

making  a  total  reduction  of $13,500  48 


This  includes  the  sum  of  $71.82  for  distributing 
expenses,  which  does  not  seem  to  be  adequate,  and 
$825  for  general  administration. 

The  remainder  of  the  figures  making  up  the  total 
deduction  have  been  studied  and  do  not  appear  to  be 
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unreasonable.  The  largest  item — $7,268.26 — repr&* 
sents  fnel  for  power.  This  indicates  the  purchase  of 
892  tons  of  coal  at  an  average  initial  cost  of  $8.15  a 
ton  delivered  and  unloaded.  In  view  of  the  experience 
of  other  companies  similarly  situated,  this  is  a  very 
reasonable  average  for  the  year  1920,  and  it  is 
extremely  doubtful  whether  it  can  be  bettered  in  1921. 

Some  difference  of  opinion  existed  at  the  hearing  in 
regard  to  the  present  value  of  the  company's  property 
devoted  to  the  public  use,  but  a  fair  depreciated 
replacement  valuation  would  seem  to  be  at  least 
$32,500. 

Eight  per  cent  return  on  this  base  would  require 
the  sum  of  $2,600. 

As  has  been  stated,  no  allowance  has  been  made  for 
general  amortization;  this  should  be  at  least  2^/^  per 
cent  of  the  depreciated  fixed  capital.  We  therefore 
have. 

Estimated  operating  revenue  $16,831  33 

Estimated  deduction  (excluding  amortiza- 
tion)       13,500  48 

(Subtracting)   ' $3,330  85 

Amortization  2%  per  cent  on  $32,500 812  50 

Estimated  amount  —  available  for  return . .    $2,518  35 


This  includes  no  allowance  for  salaries  of  officers, 
for  additional  maintainence  and  expenses  of  the  plant, 
or  additional  expenses  for  longer  hours  of  service.  It 
does,  however,  indicate  approximately  eight  per  cent 
on  the  present  value  of  the  property. 

The  practice  of  this  company  in  giving  flat  rates  to 
unmetered  customers  (many  of  those  have  been  con- 
nected during  the  past  few  months)  is  a  very  poor 
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one,  and  should  be  eliminated;  it  leads  to  waste,  and 
to  discriminations  and  controversies.  The  company 
claimed  that  it  did  not  have  the  necessary  money  to 
purchase  meters.  If  it  expects  to  continue  in  the  buoi- 
ness,  it  should  obtain  the  necessary  funds  and  eliminate 
such  flat  rates. 

As  to  Service : 

The  complainant  *s  brief  represents  that  if  adequate 
service  were  furnished  from  4  p.  m.  of  one  day,  and 
continued  up  to  9  a.  m.  the  next  day,  it  would  reason- 
ably satisfy  the  complaining  consumers.  This  would 
seem  from  the  evidence  to  require  the  operation  of  the 
steam  generating  equipment  from  5  a.  m.  to  9  a.  m. 
This,  however,  is  a  practical  operating  proposition  and 
can  hardly  be  covered  by  specific  order,  other  than 
to  require  that  a  normal  voltage  be  maintained,  which 
for  this  company  seems  to  be  112  volts.  The  opera- 
tion of  the  steam  plant  for  these  additional  hours  will 
undoubtedly  increase  the  expenses  of  the  company, 
but  on  the  other  hand  this  probably  will  be  balanced 
by  the  increased  sales  to  metered  consumers. 

The  order  to  be  of  benefit  to  this  company  should 
be  made  continuing  the  rate  so  filed  and  now  in  effect, 
for  a  period  of  one  year,  or  until  December  31,  1921, 
immediately  after  which  time  the  company  should  be 
required  to  submit  its  actual  expenses  for  the  year 
1921  to  this  Commission,  and  the  question  of  a  per- 
manent rate  should  then  be  considered. 

All  concur. 
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In  the  Matter  of  the  Appeal  Relative  to  the  Erec- 
tion OP  A  New  School  Building  in  District  No.  9 
of  the  Town  of  Union,  Broome  County 

Case  No.  667 

(Education  Department,  April  27,  1921) 

Sdiool  districts  —  alteration  of  boundaries  —  qualification  of  yoters 
at  district  meeting. 

It  would  not  be  proper  in  an  appeal  from  tbe  action  of  a 
district  meeting  in  voting  for  an  appropriation  for  a  new  scbool 
building  to  direct  that  a  portion  of  a  district  be  transferred  to 
another  district 

It  appearing  that  the  persons  whose  votes  were  questioned 
possess  the  general  and  special  qualifications  required,  the  ap- 
peal will  be  dismissed. 

Williams  &  Smith,  for  appellants. 

Leslie  H.  Baxter,  for  respondents. 

Gilbert,  Acting  Commissioner. — This  appeal  brings 
np  for  review  the  validity  of  the  action  taken  at  a 
special  district  meeting  held  December  28,  1920,  at 
which  a  resolution  was  adopted  appropriating  the  snm 
of  $12,000  for  the  erection  of  a  new  schoolhouse  in  dis- 
trict No.  9  of  the  town  of  Union  and  authorizing  the 
issuance  of  bonds  therefor  and  the  levy  of  taxes  in 
installments.  The  resolution  was  adopted  by  vote  of 
thirty  to  twenty-seven.  It  is  alleged  by  the  appel- 
lants that  four  persons  voted  in  favor  of  the  resolu- 
tion who  were  not  qualified  voters  of  the  district.  The 
appellants,  therefore,  bring  this  appeal  and  ask  that 
the  resolution  be  vacated  and  set  aside.  They  further 
seek  to  have  an  investigation  made  as  to  the  conditions 
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in  this  district  with  particular  reference  to  setting  oflf 
a  portion  of  the  district  into  the  district  of  the  village 
of  Endicott,  known  as  union  free  school  district  No.  1 
of  the  town  of  Union,  leaving  the  rural  portion  of  the 
district  with  its  schoolhouse  as  it  now  stands. 

It  is  shown  tihat  on  the  outskirts  of  the  village  of 
Endicott  lies  a  settlement  known  as  Belmont,  which  is 
within  the  territorial  boundaries  of  District  No.  9. 
Many,  if  not  all,  of  the  inhabitants  of  this  section  of 
the  district  work  in  Endicott.  The  remainder  of  the 
district  is  a  farming  community.  It  is  proposed  that 
the  Belmont  section  and  another  portion  of  the  dis- 
trict, known  as  lot  No.  41,  being  contiguous  to  Endicott 
village  and  having  an  assessed  valuation  of  $77,800, 
be  transferred  and  set  over  to  the  Endicott  district, 
leaving  the  balance  of  the  district  with  an  assessed 
valuation  of  $69,200.  It  is  alleged  that  if  this  disposi- 
tion of  the  district  were  made  the  erection  of  a  new 
schoolhouse  would  be  rendered  unnecessary  since  the 
children  of  the  farming  section  could  readily  be 
instructed  in  the  present  schoolhouse  in  district  No.  9, 
whereas  the  children  of  the  Belmont  section  would  be 
transferred  by  operation  of  the  proposed  order  to  the 
Endicott  schools. 

To  carry  out  the  proposal  of  the  appellants  requires 
the  division  of  the  district  and  the  alteration  of  the 
Endicott  district.  The  residents  of  the  Belmont  por- 
tion of  the  district  desire  to  retain  the  district  as  it  is. 
The  board  of  education  of  the  Endicott  district  are  not 
in  favor  of  the  annexation  of  such  portion  of  the  dis- 
trict unless  a  majority  of  the  residents  thereof  will 
consent  to  such  annexation.  It  appears  that  almost 
without  exception  residents  of  the  Belmont  section 
opi)ose  such  transfer  and  insist  that  district  No.  9 
remain  intact  and  maintain  its  own  school.  It  has 
never  been  the  policy  of  the  Department  to  encourage 
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the  division  of  a  district  by  altering  its  boundaries  so 
as  to  transfer  a  majority  of  its  residents  to  an  adjoin- 
ing district  against  the  active  opposition  of  substan- 
tially all  the  inhabitants.  It  would  not  be  proper  in 
an  appeal  from  the  action  of  a  district  meeting  in 
voting  for  an  appropriation  for  a  new  school  building, 
to  direct  that  a  portion  of  a  district  be  transferred  to 
another  district.  The  officers  of  the  district  to  which 
the  annexation  is  made  are  not  parties  to  the  appeal, 
and  have  had  no  opportunity  to  be  heard.  If  there  is 
to  be  a  transfer  of  the  territory  it  must  be  as  a  result 
of  proceedings  brought  therefor  as  provided  by  stat- 
ute, in  which  all  interested  parties  are  joined.  The  pro- 
posal made  by  the  appellants  for  a  division  of  the  dis- 
trict may  not  be  entertained. 

On  May  11,  1920,  at  an  adjourned  special  meeting 
the  voters  of  the  district  selected  a  new  school  site  and 
voted  an  appropriation  to  erect  a  new  building  on  such 
site.  An  appeal  was  taken  from  the  action  of  a  special 
meeting  and  a  decision  rendered  therein  September  18, 
1920  (see  23  State  Dept.  Rep.  697),  dismissing  the 
appeal  so  far  as  it  related  to  the  designation  of  a  new 
site  and  sustaining  the  appeal  with  respect  to  the 
voting  of  an  appropriation  for  the  erection  of  a  new 
schoolhoU'Se  for  the  reason  that  the  notice  of  meeting 
failed  to  state  that  action  would  be  taken  upon  such 
proposed  appropriation. 

An  order  was  made  ratifying  and  confirming  the 
action  of  the  district  in  designating  the  site  and  direct- 
ing the  trustees  to  proceed  under  the  resolution  of  the 
special  district  meeting  to  acquire  such  site  and  raise 
the  necessary  moneys  for  the  purchase  thereof.  It 
was  further  ordered  that  the  trustees  call  a  special 
district  meeting  for  the  purpose  of  authorizing  the 
erection  of  a  new  school  building  and  voting  an  appro- 
priation for  the  payment  of  same.    Pursuant  thereto 
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the  trustees  called  the  special  meeting  which  failed  to 
vote  the  appropriation.  The  school  building  was 
thereafter  condemned  by  order  of  the  district  super- 
intendent under  the  provisions  of  section  456  of  the 
Education  Law.  The  trustees  called  a  special  meet- 
ing under  the  provisions  of  such  section,  which  was 
held  on  December  28,  1920,  and  favorable  action  was 
taken  thereat.  It  is  from  the  action  of  such  meeting 
that  the  present  appeal  is  taken. 

Two  of  the  three  trustees  have  answered  the  appeal 
and  have  submitted  the  affidavits  of  the  persons  whose 
votes  are  questioned,  showing  that  each  possesses  the 
necessary  general  qualifications  as  to  age,  residence 
and  citizenship  as  required  by  section  203  of  the 
Education  Law  and  also  the  special  qualification  of 
ownership  by  deed  or  contract  of  real  property  taxable 
for  school  purposes  in  said  district  as  prescribed  in 
subdivision  3-a  of  said  section.  The  action  taken  at 
the  meeting  in  adopting  the  resolution  appropriating 
$12,000  for  the  erection  of  a  new  building  was  there- 
fore regular  and  valid.  The  resolution  having  been 
adopted  by  a  majority  of  the  qualified  electors  present 
and  voting  at  a  regularly  called  special  district  meet- 
ing represents  in  law  the  will  of  the  district  and  may 
not  be  set  aside  in  the  absence  of  proof  of  illegality. 

The  appeal  is  dismissed. 

It  is  ordered  that  the  action  of  the  special  district 
meeting  held  in  district  No.  9  of  the  town  of  Union, 
Broome  county,  December  28,  1920,  appropriating  the 
sum  of  $12,000  for  the  erection  of  a  new  school  build- 
ing in  said  district  and  authorizing  the  issuance  of 
bonds  therefor  and  the  levy  of  taxes  in  installments, 
be  and  the  same  is  hereby  ratified  and  confirmed,  and 
the  trustees  of  the  district  are  hereby  directed  to 
proceed  with  the  sale  of  such  bonds  and  the  erection 
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of  the  new  school  building  as  provided  by  law  and  in 
accordance  with  the  resolution  adopted  at  such  special 
meeting. 

It  is  further  ordered  that  the  stay  order  issued 
herein  on  the  14th  day  of  January,  1921,  pending  the 
determination  of  this  appeal  be  and  the  same  is  hereby 
vacated. 


In  the  Matter  of  the  Appeal  from  the  Order  Dissolving 
District  No.  4  of  the  Town  of  Malta,  Saratoga 
County,  and  Annexing  its  Territory  to  Union  Free 
School  District  No.  9  of  Said  Town  and  County 

Case  No.  668 

(Education  Department,  May  2,  1921) 

School  districts  —  boundaries  —  order  consolidating  districts  set 
aside  —  district  superintendent  directed  to  file  order  altering 
boondaries  of  present  districts. 

Horace  E.  McKnight,  for  appellant. 

Gilbert,  Acting  Commissioner. —  This  appeal  is 
from  an  order  made  by  the  district  superintendent  of 
the  first  supervisory  district  of  Saratoga  county,  April 
19,  1920,  dissolving  common  school  district  No.  4  of 
the  town  of  Malta  and  annexing  its  territory  to  union 
free  school  district  No.  9  of  said  town,  which  is  com- 
monly known  as  the  Bound  Lake  district. 

The  records  of  this  Department  show  that  district 
No.  9  of  the  town  of  Malta  was  established  by  order 
of  the  school  commissioner  under  date  of  August  30, 
1901.  The  district  thus  erected  is  comprised  of  lands 
belonging  to  Round  Lake  Association  which  were 
formerly  included  within  districts  Nos.  4  and  5  of  said 
town.    The  effect  of  the  order  organizing  district  No. 
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9  was  to  divide  the  territory  of  district  No.  4  so  that 
a  portion  of  the  remaining  district  No.  4  lay  to  the 
north  of  the  Bound  Lake  district  and  the  rest  to  the 
south  thereof.  These  portions  were  entirely  separated 
by  the  newly  created  district.  In  the  northern  portion 
of  district  No.  4  is  located  the  hamlet  of  Maltaville 
where  the  present  school  building  is  situated. 

Bound  Lake  Association  was  originally  incorporated 
by  act  of  the  Legislature  in  1868  (See  Laws  of  1868, 
chapter  617)  as  a  camp  meeting  association.  The 
lands  acquired  by  this  association  were  divided  into 
lots  and  sold  or  leased  to  persons  who  in  many  cases 
erected  dwellings  thereon,  the  association  retaining 
certain  control  over  the  use  of  the  property.  Its  orig- 
inal charter  has  been  amended  from  time  to  time  as 
the  needs  and  growth  of  the  community  required.  It 
is  not,  however,  an  incorporated  village  as  is  con- 
tended by  the  appellant.  The  greater  part  of  the  lands 
so  purchased  and  owned  by  said  association  or  its 
lessees  lay  within  common  school  district  No.  4.  For 
many  years  the  permanent  residents  of  Bound  Lake 
were  required  to  send  their  children  to  the  school  at 
Maltaville.  After  district  No.  9  was  organized  school 
was  maintained  upon  the  grounds  of  the  association 
and  the  district  was  thereafter  created  a  union  free 
school  district  of  high  school  grade.  Becently,  the 
district  has  acquired  a  school  building  and  has  im- 
proved and  fitted  up  the  building  at  an  expense  of 
$28,000.  There  are  approximately  150  pupils  regis- 
tered in  the  school  in  which  is  maintained  satisfactory^ 
courses  of  instruction  in  elementary  and  academic 
subjects. 

The  district  has  an  assessed  valuation  of  approx- 
imately $300,000.  It  is  stated  that  the  tax  rate  in  said 
district  for  the  present  school  year  is  twenty-two  and 
one-half  mills. 
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District  No.  4  has  an  assessed  valuation  of  approx- 
imately $88,000,  maintains  a  one-room  school  with  one 
teacher  and  has  an  attendance  of  from  five  to  ten 
pupils.  Children  residing  in  the  southern  portion  of 
district  No.  4,  which  is  completely  separated  from  the 
northern  portion  thereof  by  the  Bound  Lake  district, 
known  as  district  No.  9,  must  travel  either  through  or 
around  Bound  Lake  district  in  order  to  attend  school 
in  their  own  -district  at  Maltaville.  Here  we  have  a 
comparatively  small  portion  of  the  district  that  is 
entirely  cut  off  from  the  remainder  and  principal  por- 
tion. Clearly,  such  segregated  portion  should  be 
annexed  to  the  adjoining  district  and  in  my  opinion 
should  properly  be  included  within  the  Bound  Lake 
district. 

It  appears  from  the  papers  filed  that  many,  if  not 
all,  of  the  residents  of  district  No.  4  are  opposed  to 
the  order  consolidating  district  No.  4  with  the  Bound 
Lake  district.  This  is  particularly  true  as  to  those 
residents  of  the  district  who  live  in  or  near  the  hamlet 
of  Maltaville  where  the  school  of  district  No.  4  is 
located.  They  insist  that  they  are  ready  and  willing 
to  maintain  their  own  school  and  that  their  children 
should  not  be  forced  against  their  will  to  attend  the 
school  at  Bound  Lake.  Questions  were  raised  with 
reference  to  the  legality  of  the  order  of  dissolution 
and  annexation.  In  view  of  the  disjwsition  which  I 
think  should  be  made  of  this  case  it  will  not  be  neces- 
sary to  discuss  these  questions.  The  circumstances 
and  conditions  that  are  set  forth  in  the  papers  on  file 
in  this  case  will  require  the  setting  aside  of  the  order 
of  consolidation.  The  district  superintendent  will  be 
directed,  however,  to  issue  an  order  altering  the 
boundaries  of  districts  Nos.  4  and  9  of  the  town  of 
Malta  so  as  to  include  within  district  No.  9  all  of 
present  district  No.  4  which  lies  south  of  district  No. 
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9.    Such  order  will  be  issued  under  the  provisions  of 
sections  123-125  of  the  Education  Law. 

The  appeal  is  sustained* 

It  is  hereby  ordered  that  the  order  of  the  district 
superintendent  of  the  first  supervisory  district  of 
Saratoga  county,  issued  on  the  19th  day  of  April,  1920, 
dissolving  district  No.  4  of  the  town  of  Malta,  Sara- 
toga county,  and  annexing  it  to  union  free  school 
district  No.  9  of  said  town  and  county,  be  and  the 
same  is  hereby  vacated  and  set  aside. 

It  is  further  ordered  that  the  said  district  superin- 
tendent issue  and  file  his  order  pursuant  to  the  provis- 
ions of  sections  123-125  of  the  Education  Law,  alter- 
ing  the  boundaries  of  union  free  school  district  No. 
9  of  the  town  of  Malta  and  common  school  district 
No.  4  of  said  town  by  including  within  the  boundaries 
of  said  district  No.  9  all  of  the  territory  of  said 
district  No.  4  lying  to  the  south  of  said  district  No.  9 
and  including  properties  owned  or  occupied  by  Noah 
Coonradt,  Edward  Turner,  Henry  C.  Tripp,  George  F. 
Best,  New  York  Sand  and  Facing  Company,  and  also 
properties  of  the  following  corporations  lying  within 
such  area,  to  wit:  Rensselaer  and  Saratoga  Bailroad 
Company,  Hudson  Valley  Railway  Company,  Schenec- 
tady Railway  Power  Line,  Western  Union  Telegraph 
Company,  New  York  Telephone  Company,  and  Ameri- 
can Telegraph  and  Telephone  Company. 

It  is  further  ordered  that  the  stay  order  issued 
herein  on  the  16th  day  of  August,  1920,  be  and  the 
same  is  hereby  vacated. 
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In  the  Matter  of  the  Application  for  the  Beopenino  of 
THE  Appeal  Belative  to  the  Consolidation  of  Certain 
School  Districts  in  the  Town  of  Harrison,  West- 
chester County,  in  Which  a  Decision  Was  Bendered 
Deoemher  23,  1920 

Case  No.  669 

(Edueation  Department,  May  5,  1921) 
Sehodl  districts  —  application  to  reopen  appeal  dimntmitMt 
WiUiam  A.  Davidson,  for  petitioner. 
Benjamin  L  Taylor,  for  respondents, 

Gilbert,  Acting  Commissioner. —  On  June  19,  1920, 
an  order  was  made  by  the  district  superintendent  of 
schools  of  the  first  supervisory  district  of  West- 
chester county,  dissolving  districts  Nos.  3  and  4  of  the 
town  of  Harrison  and  annexing  their  territory  to  union 
free  school  district  No.  6  of  said  town,  and  also  alter- 
ing the  boundaries  of  district  No.  1  of  the  town  of 
Harrison  so  as  to  include  a  portion  of  that  district 
within  the  boundaries  of  such  consolidated  district. 
An  appeal  was  regularly  taken  from  the  proceedings 
of  the  district  superintendent  in  connection  therewitii, 
which  appeal  was  decided  by  the  Conmiissioner  on 
December  23, 1920.  See  Decision  No.  643,  24  St  Dept 
Bep.  697.  The  Conmdssioner  dismissed  the  appeal 
and  sustained  the  order  of  the  district  superintendent, 
but  directed  that  it  be  modified  so  as  to  take  effect 
August  1,  1921.  Thereafter  an  application  was  made 
by  one  of  the  appellants  to  reopen  the  appeal    Addi- 
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tional  affidavits  were  presented  and  oral  argument  was 
had  and  briefs  have  been  filed  by  the  respective  parties. 
A  careful  examination  of  the  affidavits  presented 
fails  to  disclose  any  additional  facts  which  are 
material  to  the  disposition  of  the  case  and  which  were 
not  before  Commissioner  Finley  at  the  time  of  the 
rendition  of  his  decision  on  December  23,  1920.  Con- 
siderable stress  is  laid  by  the  attorney  for  the  appel- 
lant upon  an  alleged  insufficiency  of  consent  to  the 
alteration  of  the  boundaries  of  district  No.  1  of  the 
town  of  Harrison.  That  portion  of  the  order  of  the 
district  superintendent  which  altered  the  boundaries 
of  said  district  by  transferring  a  portion  of  the  terri- 
tory thereof  to  union  free  school  district  No.  6  was 
made  under  the  provisions  of  section  123  of  the  Educa- 
tion Law,  which  requires  the  written  consent  of  the 
trustees  of  all  the  districts  to  be  affected  thereby  as 
the  basis  of  the  order.  The  papersi  filed  by  the 
district  superintendent  in  connection  with  this  order 
recite  that  the  board  of  education  of  union  free  school 
district  No.  6  had  presented  a  formal  petition  to  the 
superintendent,  signed  by  the  president  and  members 
of  the  board,  requesting  the  enlargement  of  district 
No.  6  by  taking  in  a  i)ortion  of  district  No.  1  and  also 
by  the  consolidation  of  districts  Nos.  3  and  4  with  dis- 
trict No.  6.  In  my  opinion  this  was  sufficient  to  oper- 
ate as  a  consent  on  the  part  of  the  trustees  of  union 
free  school  district  No.  6  within  the  meaning  of  section 
123  of  the  Education  Law.  Common  school  district 
No.  1  has  three  trustees.  Two  of  the  three  executed  a 
formal  consent  to  the  transfer  of  the  property  in  ques- 
tion to  district  No.  6  and  the  consequent  alteration  of 
the  district  boundaries.  The  appellant  contends  that 
there  is  nothing  in  the  papers  which  shows  that  the 
trustees  met  as  a  board  to  determine  their  action  in 
the  matter,  and  that,  their  acts  as  individuals  are  not 
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sufficient  to  constitute  a  consent  within  the  meaning  of 
said  section.  In  the  body  of  the  written  consent  the 
names  of  the  three  trustees  are  recited  as  constituting 
the  board  of  trustees  of  school  district  No.  1  of  the 
town  of  Harrison.  The  consent  is  signed  by  two  of 
the  three  members  of  such  board.  It  must,  therefore, 
be  presumed,  in  the  absence  of  evidence  to  the  con- 
trary, that  these  trustees  executed  such  consent  as 
constituting  a  majority  of  the  board  and  their  action 
in  executing  the  consent  must  be  deemed  the  action  of 
the  board  of  trustees  within  the  meaning  of  said  sec- 
tion 123. 

The  appellant  further  contends  that  the  real  pur- 
pose of  the  order  made  by  the  district  superintendent 
is  to  provide  additional  taxable  resources  for  the  bene- 
fit of  union  free  school  district  No.  6,  and  that  the 
order  was  not  made  to  promote  the  educational  inter- 
ests of  the  children  residing  in  the  districts  affected 
by  the  order.  These  allegations  were  fully  presented 
to  the  Commissioner  in  the  papers  filed  on  the  appeal 
and  were  considered  by  him  in  the  decision  which  he 
rendered.  No  new  facts  are  presented  on  this  applica- 
tion. I  am  convinced  upon  a  re-examination  of  the 
appeal  papers  that  the  decision  rendered  was  correct 
and  that  the  educational  interests  of  the  community 
will  be  enhanced  as  a  result  of  the  consolidation. 

The  application  to  reopen  the  appeal  is  dismissed. 


36  State  Department  Bepobts 


lYoL  26]  Education  Department 


In  the  Matter  of  the  Appeal  of  Switzbr  W.  Smith 
from  the  Action  of  the  Board  of  Education  of  the 
City  of  New  York  and  of  Local  School  Board,  Dis- 
trict No.  16,  of  such  City 

Case  No.  670 

(Education  Department,  May  9,  1921) 

School  taachen  —  appeal  from  the  finding  of  local  board  that  appel- 
lant was  guilty  of  inflicting  corporal  punishment  and  from  the 
action  of  the  board  of  education  in  approving  such  finding  — 
appeal  dismissed. 

John  B.  0  'Brien,  for  appellant. 

John  P.  O'Brien,  corporation  counsel  of  the  city  of 
New  York,  for  respondents. 

Gilbert,  Acting  Commissioner. — The  appellant  has 
been  employed  as  a  teacher  in  the  public  schools  of  the 
city  of  New  York  since  February  1, 1917.  On  or  about 
February  26,  1920,  he  was  teaching  in  Public  School 
No.  46.  While  passing  through  a  hallway  in  going  to 
his  classroom,  at  about  1  o  'clock  of  that  day,  he  found 
one  of  the  pupils,  Joseph  Howard,  loitering  in  the  hall, 
and  ordered  him  to  go  to  his  room.  The  boy  started 
to  go  as  directed,  and  then  met  another  boy  with  whom 
he  stopped  to  talk.  This  occurred  in  a  narrow  part  of 
the  hallway.  The  appellant  came  up  to  the  boys,  again 
ordered  the  boy,  Howard,  to  go  to  his  room  and 
shoved  him  so  that  he  fell  against  the  wall  and  cut  his 
head.  The  appellant  then  took  the  boy  to  the  prin- 
cipal's room  where  he  left  him.  When  the  assistant 
principal  entered  the  room  it  was  found  that  the  boy's 
collar  and  sweater  collar  were  saturated  with  blood 
from  a  scalp  cut 
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Charges  were  preferred  against  the  appellant  for 
violation  of  the  by-laws  of  the  board  of  education 
relating  to  corporal  punishment.  Subdivision  1  of 
section  48  of  the  by-laws  of  the  board  reads:  **  No 
corporal  punishment  shall  be  inflicted  in  any  of  the 
public  schools/*  The  charges  were  heard  before  the 
local  board  on  April  6,  1920.  The  principal,  the  boy, 
jJoseph  Howard,  and  the  appellant  gave  testimony. 
Thereafter  the  local  board  made  their  findings  and 
recommendations,  as  follows :  ^  ^  It  is  the  unanimous 
finding  of  this  Board  that  on  or  about  the  26th  day  of 
February,  1920,  Mr.  Switzer  Smith  did  push  or  shove 
one  Joseph  Howard,  a  pupil  at  Public  School  46,  caus- 
ing the  said  Joseph  Howard  to  strike  his  head  against 
the  wall  and  thereby  sustain  certain  injuries  and  that 
the  conduct  of  the  said  Switzer  Smith  was  in  violation 
of  the  prohibition  against  corporal  punishment.'* 

Wherefore,  upon  motion  duly  made  and  seconded, 
it  was  unanimously 

''  Resolved,  That  Mr.  Switzer  W.  Smith  be  found 
guilty  of  causing  an  unintentional  injury  to  the  pupil, 
Joseph  Howard,  and  that  he  be  subjected  to  a  fine  of 
five  days  *  pay,  and  it  is  the  further  sense  of  this  Board 
that  the  best  interests  of  the  school  require  his  trans- 
fer to  another  institution.  *  * 

The  matter  came  before  the  board  of  education  of 
the  city  of  New  York  on  June  23, 1920,  and  the  follow- 
ing resolution  was  adopted : 

^^  Resolved,  That  the  action  of  the  Local  School 
Board  of  District  No.  16  in  finding  Switzer  W.  Smith, 
a  teacher  in  Public  School  46,  Manhattan,  guilty  of  the 
charge  of  inflicting  corporal  punishment,  and  in  rec- 
ommending that  he  be  fined  five  days'  pay  and  trans- 
ferred to  another  school  be,  and  it  is  hereby 
approved. '  * 

This  appeal  is  from  the  finding  of  the  local  board 
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that  the  appellant  was  gailty  of  inflicting  corporal  pnn- 
ishment  and  from  the  action  of  the  board  of  education 
in  approving  snch  finding  and  imposing  the  penalty 
of  a  fine  and  transfer.  The  appellant  insists  that  the 
injnry  to  the  boy  was  an  accident  and  not  the  infliction 
of  corporal  punishment  within  the  meaning  of  the  by- 
law above  decided.  He  testified,  in  substance,  that  he 
pushed  the  boy  aside  in  order  that  he  might  proceed 
to  his  classroom  as  the  boy  was  blocking  the  way,  and 
that  the  boy  lost  his  balance  and  struck  his  head 
against  the  wall. 

In  the  ordinary  acceptation  of  the  term,  corporal 
punishment  may  be  defined  as  the  infliction  of  bodily 
chastisement,  as  punishment  for  an  offense  conamitted. 
If,  therefore,  the  appellant  pushed  the  boy  because  of 
his  disobedience  in  failing  to  move  on  as  he  com- 
manded, then  he  inflicted  corporal  punishment  within 
the  meaning  of  the  by-law.  On  the  other  hand,  if  the 
appellant  merely  pushed  the  boy  aside  in  order  that 
he  might  proceed  along  the  passageway,  he  did  not 
violate  the  by-law  since  no  element  of  punishment 
entered  into  his  act. 

The  boy  testified,  on  the  trial  before  the  local  board, 
that  the  appellant  pushed  him  in  the  face  and  with  all 
his  might.  The  appellant  stated  that  he  placed  his 
hand  on  the  boy's  shoulder  and  pushed  him  in  the 
direction  lengthwise  of  the  corridor.  It  may  be 
inferred,  reasonably,  from  the  result  of  the  appellant's 
act  that  the  push  or  shove  was  administered  with  more 
force  than  was  necessary  to  move  the  boy  from  the 
passageway.  The  members  of  the  local  board  who 
heard  the  evidence  evidently  came  to  this  conclusion, 
since  the  board  found  that  the  appellant  was  guilty  of 
administering  corporal  punishment.  Such  finding  is 
not  inconsistent  with  the  further  finding  that  the 
resultant  injury  to  the  boy  was  unintentional.     The 
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push  given  the  boy  was  intended.  The  injury  to  the 
boy's  head  was  probably  not  intended  but  followed  as 
the  direct  result  of  the  appellant's  act. 

The  local  board  had  power  to  hear  the  charges  under 
the  provisions  of  subdivision  4  of  section  873  of  the 
Education  Law  and  to  make  recommendations  to  the 
board  of  education  thereon.  The  power  of  the  board 
of  education  to  punish  a  teacher  found  guilty  of  an 
infraction  of  the  by-laws  by  fine  and  transfer  does  not 
seem  to  be  seriously  questioned  in  this  appeal.  The 
determination  of  the  board  was  based  on  sufficient  evi- 
dence to  sustain  the  finding  and  should  not  be  set  aside. 


The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  of  Lewis  C.  Dat  and 
Others,  from  the  Action  of  the  Trustee  of  District 
No.  4  of  the  Town  of  Elmira,  Chemung  County,  in 
Beceiving  Pay  for  Tuition  of  Pupils  Attending  the 
Schools  of  the  City  of  Elmira 

Case  No.  671 

(Edneation  Department,  May  9,  1921) 

School  districts  —  appeal  from  refusal  of  tmstoe  to  pay  tnitioii 
of  pupils  attending  school  in  the  dty  of  Elmira  —  appeal  sos- 
tainod. 

Mandeville,  Personius  &  Newman,  for  appellants. 

GiiiBERTy  Acting  Conunissioner. — The  appellants 
reside  in  the  extreme  eastern  portion  of  school  district 
No.  4  of  the  town  of  Elmira,  and  at  a  considerable  dis- 
tance from  the  schoolhouse  in  said  district.  Their 
places  of  residence  are  located  near  the  city  of  Elmira 
and  the  village  of  Elmira  Heights,  and  the  schools  of 
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such  city  and  village  are  more  convenient  of  access 
than  the  school  of  the  district  in  which  they  live.  At 
the  annual  district  meeting  held  on  May  4, 1920,  a  reso- 
lution was  adopted,  as  follows :  *  *  That  School  Dis- 
trict No.  4,  town  of  Ehnira,  pay  the  tuition  of  any 
pupil  of  the  district  whose  parents  wish  it  to  attend 
the  city  school.*' 

This  resolution  was  adopted  without  a  dissenting 
vote  and  has  not  been  rescinded.  Acting  under  such 
resolution,  the  appellants  sent  their  children  to  the 
city  schools  of  the  city  of  Elmira  and  have  received 
tuition  bills  for  their  instruction  therein,  which  they 
presented  to  the  trustee  for  payment,  which  wafl 
refused.  The  appellants  thereupon  paid  the  tuition 
and  now  ask  that  they  be  reimbursed  by  the  district 
and  that  the  trustee  and  district  officers  be  required 
to  take  the  necessary  action  to  provide  for  such 
payment. 

The  record  shows  that  the  petition  was  served  upon 
the  trustee,  March  2,  1921.    No  answer  has  been  filed. 

It  was  the  evident  intention  of  the  voters  of  the  dis- 
trict assembled  in  the  district  meeting  to  authorize  the 
trustee  to  contract  for  and  pay  the  tuition  of  all  pupils 
of  the  district  who  were  so  situated  that  their  parents 
preferred  to  have  them  attend  the  city  schools.  Such 
action  on  the  part  of  the  district  meeting  was  author- 
ized under  the  provisions  of  article  21  of  the  Educa- 
tion Law,  which  provides  in  substance  that  any  school 
district  may  decide  by  a  majority  vote  of  the  qualified 
voters  present  and  voting  at  any  district  meeting  to 
either  contract  for  the  education  of  all  of  the  children 
of  such  district  in  another  district  or  city  instead  of 
maintaining  a  home  school  or  to  contract  for  the  edu- 
cation of  a  part  of  the  children  of  the  district  and 
maintain  a  home  school.  While  the  resolution  did  not 
in  express  terms  direct  the  trustee  to  contract,  it  did 
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direct  him  to  pay  the  tuition  of  the  pupils  attending 
the  city  schools.  This  necessarily  assumed  a  contract, 
express  or  implied,  for  the  instruction  of  such  pupils. 
In  my  opinion,  it  became  the  duty  of  the  trustee  under 
the  resolution  adopted  at  the  annual  meeting  to  enter 
into  a  contract  with  the  board  of  education  of  the  city 
of  Elmira  for  the  instruction  of  such  pupils  and  to  pay 
the  tuition  fees  charged  for  their  instruction.  He  was 
not  justified  in  refusing  to  pay  for  such  tuition  when 
the  bills  were  presented  to  him. 

The  appeal  is  sustained. 

It  is  hereby  ordered  that  the  trustee  of  district  No. 
4  of  the  town  of  Ehnira,  CSiemung  county,  be  and  he 
is  hereby  directed  to  pay  the  tuition  for  the  instruction 
of  the  appellant's  children  and  the  children  of  all  other 
parents  of  the  district  who  are  similarly  situated  and 
whose  children  have  attended  the  schools  of  the  city 
of  Elmira  during  the  school  year  beginning  August  1, 
1920,  from  any  of  the  funds  pf  the  district  that  are 
available  for  that  purpose;  and  in  the  event  that  no 
funds  are  available,  the  said  trustee  is  hereby  ordered 
to  raise  by  tax  upon  the  taxable  property  of  the  dis- 
trict, a  sum  sufficient  to  pay  such  tuition.  The  same 
should  be  paid  either  to  the  board  of  education  of  the 
city  of  Elmira,  or  to  the  parents  of  the  pupils  upon 
production  of  vouchers  showing  that  they  have  paid 
the  tuition  bills  to  such  board. 
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In  the  Matter  of  the  Appeal  of  Enos  Martin,  from 
the  Action  of  a  Special  District  Meeting  held  in  Dis- 
trict No,  6  of  the  Town  of  Chesterfield,  Essex 
County,  N.  T. 

Case  No.  672 

(Education  Department,  May  9,  1921) 

School  districts  —  special  meetings  —  notice  —  appeal  dismissed. 

Where  it  is  not  shown  that  failure  to  serve  notice  of  a  dis- 
trict meeting  was  due  to  any  wilful  or  fraudulent  act  of  the  dis- 
trict officers,  the  proceedings  of  the  district  meeting  will  not 
be  set  aside. 

While  the  price  to  be  paid  for  the  school  site  may  be  in 
excess  of  the  acreage  value  of  lands  for  farm  purposes  in  the 
vicinity,  there  is  evidence  that  the  property  in  question  has  an 
added  value  as  a  site  for  camping  and  is  reasonably  worth  the 
price  paid. 

Hewitt  &  McDonald,  for  appellant. 

Wallace  E.  Pierce,  for  respondent. 

Gilbert,  Acting  Commissioner. — This  appeal  is 
from  the  action  of  a  special  district  meeting  held  in 
district  No.  6  of  the  town  of  Chesterfield,  Essex  connty, 
on  the  16th  day  of  October,  1920.  Eleven  electors  of 
the  district  were  present  at  this  meeting,  and,  by  vote 
of  six  to  five,  adopted  a  resolution  designating  a  piece 
of  land  containing  about  three  acres  as  a  new  school 
site,  authorizing  the  purchase  of  such  site  together 
with  **  the  front  and  main  part  of  the  building  used 
as  a  tenant  dwelling,'^  located  on  the  opposite  side  of 
the  highw^ay  from  the  site  selected,  and  appropriating 
the  sum  of  $1,000  for  the  purchase  of  such  site  and 
dwelling  and  $2,500  for  the  alteration  and  improve- 
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ment  of  the  dwelling  for  use  as  a  fichool  building.  The 
issuance  of  bonds  in  the  sum  of  $3^500  to  cover  these 
appropriations  was  further  provided  for.  It  appears 
that  the  property  so  authorized  to  be  purchased 
belongs  to  the  trustee  of  the  district.  The  appeal  is 
based  principally  on  two  grounds.  First,  that  the 
notice  of  meeting  was  not  served  upon  all  of  the  elec- 
tors of  the  district,  and  second,  that  the  price  to  be 
paid  for  the  lot  and  dwelling  is  exorbitant.  It  is  con- 
tended by  the  appellants  that  two  of  the  electors  of  the 
district  were  not  served  with  notice.  It  is  fairly  estab- 
lished by  the  proof  that  one  of  the  electors  named  as 
not  having  been  served  was  not  in  fact  a  resident  of 
the  district  on  the  day  of  this  special  meeting  and  had 
not  resided  therein  since  April,  1920.  The  other  per- 
son who  was  not  served  is  the  father-in-law  of  the 
appellant  and  at  the  time  of  the  special  meeting  was 
living  at  the  appellant 's  home.  It  is  not  entirely  clear 
as  to  where  his  actual  legal  residence  is  since  he  appar- 
ently spends  a  portion  of  his  time  with  each  of  his 
children.  In  any  event,  it  is  not  shown  that  the  failure 
to  serve  a  notice  of  meeting  upon  him  was  due  to  any 
wilful  or  fraudulent  act  of  the  district  officers.  There- 
fore, the  proceedings  of  the  special  meeting  can  not 
be  set  aside  for  want  of  due  notice  to  all  persons  quali- 
fied to  vote  thereat  under  the  provisions  of  section  200 
of  the  Education  Law. 

The  principal  objection  raised  in  the  appeal  seems 
to  be  that  the  price  to  be  paid  for  the  property  is  exces- 
sive. It  is  conceded  that  the  site  selected  is  centrally 
located  and  is  suitable  for  school  purposes.  It  may 
fairly  be  deduced  from  the  evidence  that  it  is  the  most 
available  site  that  can  be  found  in  the  district.  The 
appellant  objects  because  the  size  of  the  lot  is  larger 
than  is  necessary  and  that  the  price  to  be  paid  is 
beyond  its  actual  worth.    Much  evidence  has  been  pro- 
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duced  to  show  that  other  lands  in  the  district  and  in 
the  vicinity  of  the  property  in  question  have  been 
offered  for  less  money  and  that  the  fair  market  value 
of  the  land  does  not  exceed  $100  per  acre.  On  the 
other  hand,  the  respondent  insists  that  he  has  been 
offered  as  much  for  the  property  by  a  private  indi- 
vidual as  the  district  has  voted  to  pay  and  that  the 
property  being  located  in  the  vicinity  of  a  certain  pond 
that  is  popular  for  camping  purposes  is  more  valuable 
on  that  account.  It  appears  that  on  the  2d  of  October, 
1920,  an  informal  meeting  of  the  voters  of  the  district 
was  held  and  was  also  attended  by  the  district  super- 
intendent and  by  a  representative  of  this  department. 
After  a  considerable  discussion  there  seems  to  have 
been  a  substantial  agreement  that  the  property  in 
question  was  the  most  available  site,  and  since  the 
respondent  would  not  consent  to  sell  a  portion  of  the 
three-acre  piece  of  land,  it  was  the  expression  of  the 
meeting  that  the  trustee  should  give  notice  of  a  special 
meeting  for  the  purpose  of  designating  the  entire 
property  as  the  school  site  and  also  for  the  purpose 
of  acquiring  the  building  to  be  moved  upon  such  site 
and  to  alter  and  repair  the  same  for  .u€e  as  a  school 
building.  The  appellant  was  present  at  such  meeting, 
and  while  he  seems  to  have  raised  some  objection  with 
reference  to  the  price  to  be  paid,  it  is  stated  that  he 
expressed  himself  as  being  satisfied  with  the  action 
of  the  meeting  **  if  the  rest  were  satisfied. '* 

It  is  conceded  by  all  parties  that  the  present  school 
building  of  the  district  is  wholly  unfit  for  use  and  not 
worth  repairing.  It  is  not  now  being  used  for  school 
purposes,  and  the  district  is  at  present  renting  a  dwell- 
ing house  in  which  school  is  being  held.  There  are 
about  seventeen  pupils  of  school  age  in  the  district. 
Proper  accommodations  must  be  provided  for  these 
pupils  at  the  earliest  possible  date.    The  district  meet- 
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ing  after  a  full  and  careful  consideration,  has  decided 
upon  the  purchase  of  the  site  in  question  and  hafi  made 
an  appropriation  for  the  purchase  thereof  and  the 
fitting  up  of  the  building  for  school  use.  It  is  not  seri- 
ously contended  that  any  of  the  voters  present  were 
not  qualified  to  vote  at  the  meeting.-  While  the  price 
to  be  paid  may  be  in  excess  of  the  acreage  value  of 
lands  for  farm  purposes  in  the  vicinity,  there  is  evi- 
dence that  the  property  in  question  has  an  added  value 
as  a  gdte  for  camping  and  is  reasonably  worth  the  price 
paid.  In  view  of  these  circumstances,  the  action  of 
the  district  meeting  may  not  be  set  aside. 

The  appeal  is  dismissed. 

It  is  ordered  that  the  action  of  the  special  district 
meeting  held  in  district  No.  6,  town  of  Chesterfield, 
Essex  county,  on  the  16th  day  of  October,  1920,  rela- 
tive to  the  designation  of  a  school  site,  the  purchase 
of  such  site  and  the  adjacent  dwelling,  the  appropria- 
tion of  moneys  to  pay  for  same,  and  for  the  alteration 
of  the  building,  and  the  issuance  of  bonds  for  the 
amount  appropriated,  be  and  the  same  is  hereby  rati- 
fied and  confirmed. 

.  It  is  further  ordered  that  the  order  stajdng  proceed- 
ings herein,  issued  on  the  23d  day  of  December,  1920, 
be  and  it  is  hereby  vacated. 
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In  the  Matter  of  the  Appeal  of  Roy  E.  Hungerford 
and  Claude  M.  Snyder  from  the  Refusal  of  District 
No.  20  of  the  Town  of  Dryden,  Tompkins  County,  to 
Pay  for  the  Academic  Instruction  of  Appellants' 
Children  at  the  Ithaca  High  School 

Case  No.  673 

(Edneation  Department,  May  12, 1921) 

School  districts  —  tuition  of   academic  pnpils  —  designation  of 
schooL 

It  appears  that  appellant  Snyder  seeks  to  compel  the  district 
to  pay  the  tuition  of  his  daughter  who  is  actually  living  in  the 
city  of  Ithaca,  based  upon  the  fact  thiit  he  claims  his  present 
residence  in  the  Dryden  district,  although  his  home  is  apparently 
in  Ithaca.    Appeal  dismissed. 

Where  the  school  designated  by  the  district  meeting  is  inac- 
cessible, the  district  must  pay  tuition  for  instruction  in  the 
nearest  and  most  accessible  school.  Appeal  sustained  as  to 
the  claim  of  Hungerford. 

GiLBEBT,  Acting  Commissioner. — The  appellants 
allege  that  they  are  residents  of  district  No.  20  of  the 
town  of  Dryden  and  that  their  daughters,  aged  four- 
teen and  fifteen  years,  respectively,  and  of  academic 
grade,  are  attending  the  Ithaca  High  School.  It 
appears  that  at  a  district  meeting  held  on  November 
25,  1920,  it  was  voted  that  the  Dryden  High  School  be 
designated  as  the  school  to  which  the  district  should 
send  its  academic  pupils. 

The  appellants  complain  of  this  action  taken  at  the 
district  meeting  and  allege  that  their  children  cannot 
conveniently  attend  the  Dryden  High  School,  which  is 
about  nine  miles  from  their  homes,  while  the  distance 
to  the  Ithaca  High  School  is  about  three  miles.  They 
therefore  ask  that  the  district  be  required  to  pay  the 
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taition  of  their  children  at  the  Ithaca  school.  The 
appellants  also  insist  that  their  children  have  been  in 
attendance  at  the  Ithaca  High  School  during  their 
entire  academic  course,  and  that  they  receive  superior 
advantages  at  such  school. 

The  trustee  has  answered  the  appeal  and  shows  that 
the  appellant  Snyder  owns  real  property  in  the  city 
of  Ithaca,  where  his  wife  and  daughter  live,  although 
he  spends  a  portion  of  his  time  upon  his  farm  located 
in  district  No.  20  and  claims  his  residence  in  such  dis- 
trict. It  is  alleged  that  the  appellant  stated  at  the 
school  meeting  that  he  intended  to  make  his  home  in 
Ithaca.  It  therefore  appears  that  the  appellant  seeks 
to  compel  the  district  to  pay  the  tuition  of  his  daughter 
who  is  actually  living  in  the  city  of  Ithaca,  based  upon 
the  fact  that  he  claims  his  present  residence  in  the 
Dryden  district  although  his  home  is  apparently  in 
Ithaca.  Upon  the  facts  stated  it  is  my  opinion  that  the 
district  should  not  be  burdened  with  the  expense  of  the 
instruction  of  this  child. 

The  appellant  Hungerf  ord  resides  about  nine  miles 
from  Dryden  and  three  miles  from  Ithaca.  His 
daughter  drives  from  her  home  to  the  Ithaca  school 
daily.  It  is  alleged  by  the  respondent  that  by  driving 
about  one  and  one-half  miles  to  the  East  Ithaca  station 
she  could  then  proceed  by  train  to  Dryden  or  could 
meet  the  motor-bus  at  the  main  highway.  It  appears 
however  that  the  schedule  of  train  service  makes  it 
extremely  inconvenient,  if  not  impossible,  to  use  this 
method  of  transportation  to  the  Dryden  school  and  in 
any  event  adds  a  considerable  item  to  the  cost  of 
instruction.  There  is  no  room  for  doubt  that  the 
Ithaca  school  is  much  more  accessible  and  convenient 
for  the  attendance  of  this  pupil. 

This  department  has  advised  that  a  district  having 
academic  pupils  to  be  instructed  outside  of  its  own 
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gehool  may  designate  the  school  where  instmotion  shall 
be  given  at  the  district's  expense,  snbject  however  to 
appeal  to  the  Commissioner  of  Education  in  ease  the 
parents  of  the  pupils  conceive  themselves  aggrieved 
by  the  designation  made  by  the  district.  Under  a 
recent  amendment  to  fiubdivision  6  of  section  493  of 
the  Education  Law  (Laws  of  1921,  chap.  383)  ''  Such 
designation  shall  be  made  by  each  school  district  at 
the  annual  meeting  of  such  district.  Such  designation 
may  be  reviewed  upon  appeal  to  the  Commissioner  of 
Education  in  the  event  the  parent  or  guardian  of  the 
pupils  deem  themselves  aggrieved  thereby.'*  While 
this  amendment  does  not  tak«  effect  until  August  1, 
1921,  it  clearly  shows  the  legislative  intent  to  make 
the  ruling  of  the  department  respecting  the  selection 
of  the  academic  school  a  part  of  the  statute  law. 

The  appellant  Hungerf ord  contends  that  the  Dryden 
school  that  was  designated  at  the  district  meeting  is 
inaccessible  so  far  as  the  attendance  of  his  child  is 
concerned  and  that  he  has  the  right  to  send  his  child 
to  the  nearest  and  most  accessible  school  of  academic 
grade,  whidi  seems  to  be  the  Ithaca  High  SchooL  It 
appears  that  the  board  of  education  of  the  Dryden 
High  School  receives  nonresident  academic  pupils  for 
the  State  tuition  whereas  a  tuition  fee  of  eighty  dol- 
lars is  charged  for  such  pupils  attending  the  Ithaca 
school. 

In  view  of  the  facts  established  on  this  appeal  the 
case  comes  within  the  rule  laid  down  in  Matter  of 
Fraser,  20  State  Dept.  Bep.  170,  and  district  No.  20 
of  the  town  of  Dryden  is  resx)onfiible  for  the  tuition 
charged  for  the  instruction  of  Mr.  Hungerf  ord 'a 
daughter  in  excess  of  the  State  tuition  of  fifty  dollars. 
This  will  require  the  payment  by  the  district  of  the 
sum  of  thirty  dollars  for  the  school  year  1920-1921. 

The  appeal  is  sustained  as  to  the  claim  of  the  appel- 
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lant  Hungerford  and  dismissed  843  to  the  claim  of  the 
appellant  Snyder. 

It  is  ordered  that  the  trustee  of  district  No.  20  of 
the  town  of  Dryden,  Tompkins  county,  pay  the  tuition 
for  the  instruction  of  Ida  May  Hungerford  in  the 
Ithaca  High  School  during  the  school  year  1920-1921  in 
excess  of  the  State  tuition  of  fifty  dollars  out  of  any 
moneys  of  the  district  that  are  available  for  this  pur- 
pose and  in  the  event  that  there  are  no  moneys  avail- 
able that  the  trustee  raise  by  tax  upon  the  taxable 
property  of  the  district  the  sum  of  thirty  dollars  with 
which  to  pay  such  excess  tuition. 


In  the  Matter  of  Construing  the  Application  of  the 
Conservation  Law,  Migratory  Bird  Treaty  Act; 
Section  11,  Indian  Law  and  Section  8,  Public 
Lands  Law,  in  Belation  to  Hunting  and  Fishing  on 
Indian  Reservations  by  Tribal  Indians  and  Persons 
other  than  Indians 

(Attomey-Gkneral,  April  14, 1921) 

Hnntiiig  and  fishing  on  Indian  reseryations  by  tribal  Indians  and 

persons  other  than  Indians  —  application  of  State  Oonsenra- 

tion  Law  and  Migratory  Bird  Treaty  Act  thereto  —  Indian 

Law,  §  11,  and  Public  Lands  Law,  §  8,  in  relation  thereto 
construed. 

Persons  other  than  Indians  hunting  or  fishing  on  Indian 
reservations  are  subject  to  the  State  Conservation  Law.  Indians 
have  redress  for  hunters  trespassing  on  tribal  lands. 

The  Migratory  Bird  Treaty  Act  applies  to  tribal  Indians, 
but  a  State  law  does  not. 

Hon.  George  D.  Pratt,  Conservation  Commissioner, 
submitted  an  inquiry,  together  with  a  request  for  an 
opinion  thereon,  as  follows: 

'^  1*  May  a  white  man  go  on  an  Indian  Reservation 
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in  the  State  of  New  York  out  of  season  and  shoot  game 
birds  t 

'  ^  2.  May  a  white  man  lawfully  go  on  an  Indian 
Reservation  in  the  State  of  New  York  in  the  open 
season  and  shoot  protected  birds? 

**  3,  May  an  Indian  shoot  protected  migratory 
birds  on  his  reservation  in  the  State  of  New  York  out 
of  season?  " 

Newton,  Attorney-General,  by  FENNBUi,  First 
Deputy. —  Question  No.  1.  May  a  white  man  go  on  an 
Indian  Reservation  in  the  State  of  New  York  out  of 
season  and  shoot  game  birds? 

There  is  no  section  of  the  Federal  statute  which 
prohibits  a  person  other  than  an  Indian  from  hunting 
at  any  time  on  the  reservations  in  the  State  of  New 
York. 

Section  2137  of  the  United  States  Revised  Statutes 
prohibits  hunting  or  trapping  in  the  Indian  country, 
but  it  has  been  held  that  the  reservations  in  this  State 
are  not  Indian  country  within  the  meaning  of  that 
statute.  A  white  person  who  shoots  game  out  of 
season  on  an  Indian  Reservation  can  be  punished 
according  to  the  laws  of  this  State,  as  the  Conserva- 
tion Law  of  this  State  is  applicable  to  persons  other 
than  Indians,  for  violations  committed  upon  an  Indian 
Reservation  in  this  State.  U.  8.  v.  Draper,  164  II.  S. 
240;  U.  S.  V.  McBratney,  104  id.  621. 

Question  No.  2.  May  a  white  man  lawfully  go  on  an 
Indian  Reservation  in  the  State  of  New  York  in  the 
open  season  and  shoot  protected  birds? 

As  we  have  seen,  there  is  no  Federal  statute  which 
prohibits  persons  other  than  Indians,  from  hunting 
and  fishing  on  the  Indian  Reservations,  and  there  is 
no  law  of  this  State  which  has  that  effect. 

Persons  other  than  Indians,  therefore,  who  hunt  or 
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fish  on  Indian  Reservations  in  the  open  season  cannot 
be  punished  under  the  State  or  Federal  law.  Indians 
living  in  tribal  relationship  on  the  reservations  of  this 
State  may  prevent  hunting  or  fishing  upon  such  lands. 
A  person  who  hunts  or  fishes  upon  these  lands  with- 
out consent  can  be  sued  in  the  State  courts  for  tres- 
pass through  the  district  attorney  of  the  county  or  by 
representatives  of  the  Indians.  Indian  Law,  §  11; 
Public  Lands  Law,  §  8. 

Question  No.  3.  May  an  Indian  shoot  protected  and 
migratory  birds  on  his  reservation  in  the  State  of  New 
York  out  of  season? 

The  first  Migratory  Bird  Law  passed  by  Congress 
was  the  act  of  March  14,  1913,  chapter  145,  37  U.  S. 
Stat.  847  (Compiled  Stats.  1913,  §  883).  At  that  time 
no  treaty  on  the  subject  had  been  negotiated  with 
Great  Britain  and  the  statute  was  held  unconstitu- 
tional. U.  S.  V.  McCullough,  231  Fed.  Eepr.  288; 
Missouri  v.  Hollmd,  252  U.  S.  416,  423. 

The  present  law  is  known  as  the  Migratoiy  Bird 
Treaty  Act,  passed  July  3, 1918,  chapter  128,  40  II.  S. 
Stat.  755. 

On  December  8,  1916,  a  treaty  between  the  United 
States  and  Great  Britain  for  the  protection  of  certain 
migratory  birds  was  proclaimed.  39  U.  S.  Stat,  at 
Large,  pt.  2,  p.  1702. 

Sections  1  and  3  of  article  11  of  said  treaty  are  as 
f  oUows : 

*^  Sec.  1.  The  dose  season  on  migratory  game  birds 
shall  be  between  March  10th  and  September  1st, 
except  that  the  close  season  on  the  Limicolae  or  shore 
birds  in  the  Maritime  Provinces  of  Canada,  and  in 
those  States  of  the  United  States  bordering  on  the 
Atlantic  Ocean  which  are  situated  wholly  or  in  part 
north  of  Chesapeake  Bay,  shall  be  between  February 
1st  and  August  15th,  and  that  Indians  may  take  at 
any  time  scoters  for  food,  but  not  for  sale. 
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'^  Sec.  3.  The  dose  season  on  other  migratory  non- 
game  birds  shall  continue  throughout  the  year,  except 
that  Eskimos  and  Indians  may  take  at  any  season, 
auks,  anklets,  guillemots,  murres,  and  puffins,  and 
their  eggs,  for  food,  and  their  skins  for  clothing,  but 
the  birds  and  eggs  so  taken  shall  not  be  sold  or  offered 
for  sale.'' 

Begulation  No.  7,  made  by  the  Commissioner  of 
Agriculture,  pursuant  to  the  act  and  approved  by  the 
president,  provides  as  follows : 

'^  Beg.  7.  In  Alaska  Eskimos  and  Indians  may  take 
for  the  use  of  themselves  and  their  immediate  fami- 
lies, in  any  manner  and  at  any  time,  and  possess  and 
transport  auks,  guillemots,  murres,  and  puffins  and 
their  eggs  for  food,  and  their  skins  for  clothing."  40 
U.  S.  Stat,  at  Large,  pt.  2,  p.  1816. 

The  treaty,  therefore,  and  the  regulations  made 
pursuant  to  statute  by  providing  specifically  that 
Indians  may  take  certain  birds  for  certain  purposes, 
would  seem  to  indicate  that  the  statute  as  well  as  the 
treaty  and  the  regulations,  were  intended  to  apply  to 
Indians  .  on  the  Beservations,  as  well  as  to  other 
persons. 

In  Missouri  v.  Holland,  252  U.  S.  416,  434,  the  pres- 
ent act  has  been  held  valid  because  enacted  pursuant 
to  the  treaty  above  referred  to. 

In  construing  a  doubtful  statute  the  court  will  con- 
sider the  evil  which  it  was  designed  to  remedy,  and 
for  this  purpose  will  look  into  contemporaneous  events 
including  the  situation  as  it  existed,  and  as  it  was 
impressed  upon  the  attention  of  the  legislative  body 
while  the  act  was  under  consideration.  Holy  Trinity 
Church  V.  U.  S.,  143  U.  S.  457. 

In  my  opinion,  therefore,  the  Migratory  Bird 
Treaty  Act  applies  to  Indians  living  in  tribal  relation- 
ship on  reservations  in  this  State,  and  such  Indians 
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are  amenable  to  the  provisions  of  such  statute,  and 
my  opinion  further  is,  that  section  7  of  the  Migratory 
Bird  Treaty  Act,  providing  that  nothing  in  the  act 
shall  be  construed  to  prevent  the  several  states  from 
making  or  enforcing  laws  or  regulations  not  incon- 
sistent with  the  provisions  of  the  convention  or  of  the 
act,  was  not  intended  to  confer  jurisdiction  upon  any 
State  to  pass  a  State  law  applicable  to  or  enforceable 
against  Indians  living  in  tribal  relationship  on  a 
reservation  in  such  State. 

From  the  foregoing  considerations  it  will  be  evident 
that  the  United  States  Government  has  exclusive  juris- 
diction to  enforce  the  provisions  of  the  Migratory 
Bird  Treaty  Act  against  Indians  living  in  tribal 
relationship  on  reservations  for  violations  of  the 
provisions  of  such  act. 


In  the  Matter  of  the  Clain  for  Compensation  under 
the  Workmen's  Compensation  Law,  made  by  Mrs. 
Ejltherine  Klingeb,  Widow  of  George  W.  Kxingeb, 
on  Account  of  the  Death  of  George  W.  Kmnger, 
Deceased,  against  Harold  B.  Parker,  Employer,  and 
The  Ocean  AccmENx  and  Guarantee  Corporation, 
Ltd.,  Insurance  Carrier 

Case  No.  892540 

(State  Industrial  Board,  January  13, 1921) 
Bmployee,  a  taxi-diiver,  killed  by  passenger  —  award  to  widow. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Commission,  at  Jamestown,  N.  Y.,  on 
January  13, 1921. 


54  State  Department  Reports 

[Vol  26]  State  Industrial  Board 

The  State  Industrial  Board,  by  virtue  of  chapters 
50  and  60  of  the  Laws  of  1921,  is  the  successor  of  the 
State  Industrial  Commission  in  this  case. 

Sidney  H.  Gumee,  for  employer  and  insurance 
carrier. 

Cawcrof t  &  Guinnane,  for  claimant. 

By  the  Board. — ^AU  the  evidence  submitted  before 
the  Commission  having  been  heard  and  duly  consid- 
ered, the  State  Industrial  Board  makes  its  conclusions 
of  fact,  award  and  decision  as  follows : 

On  September  25, 1920,  the  day  on  which  George  W. 
Klinger  received  the  injuries  which  resulted  in  his 
death  on  the  same  day,  he  resided  at  No.  207  West 
Fourth  street  in  the  city  of  Jamestown,  State  of  New 
York,  and  was  employed  by  Harold  B.  Parker,  who 
was  conducting  a  public  automobile  taxi  service,  with 
his  headquarters  in  the  lobby  of  the  Hotel  Samuels, 
located  at  the  comer  of  Cherry  and  West  Third  street 
in  the  city  of  Jamestown,  State  of  New  York,  and  who, 
in  the  course  of  said  business,  had  automobiles  and 
taxicabs  stationed  in  front  of  said  hotel.  George  W. 
Klinger  was  employed  as  a  taxi-driver  in  the  said 
public  taxi  service  of  his  employer. 

On  September  25,  1920,  while  the  said  George  W. 
Klinger  was  working  for  his  employer  at  his  em- 
ployer's office,  to  wit:  at  the  Hotel  Samuels,  in  the 
city  of  Jamestown,  State  of  New  York,  and  while 
engaged  in  the  regular  course  of  his  employment,  and 
operating  and  in  charge  of  an  automobile  in  the  said 
public  taxi  service  of  his  employer,  he  was  approached 
by  two  persons,  to  wit:  Harry  Wilson  and  Edward 
Persons,  who  engaged  the  said  George  W.  Klinger  to 
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drive  them  in  said  automobile  to  a  farm  in  the  rear 
of  the  village  of  Lakewood,  and  in  the  county  of 
Chautauqua^  and  some  miles  from  Jamestown. 

On  the  said  25th  day  of  September,  1920,  while  the 
said  George  W,  Elinger  was  driving  the  said  Harry 
Wilson  and  Edward  Persons  in  the  said  car  to  a  farm 
in  the  rear  of  the  village  of  Lakewood,  and  in  the 
county  of  Chautauqua,  he  reached  a  lonely  part  of  the 
said  road,  whereupon  Edward  Persons  demanded  the 
money  and  watch  of  the  said  George  W.  Klinger,  to 
which  demand  he  refused  to  submit,  as  the  result  of 
which  a  brief  controversy  ensued,  causing  the  said 
George  W.  Klinger  to  stop  the  car,  whereupon  the 
said  Edward  Persons  shot  George  W.  EHinger  through 
the  head  with  his  revolver,  causing  injuries  resulting 
in  his  instantaneous  death,  and  then  placed  the  said 
body  in  the  car,  driving  the  same  to  the  vicinity  of  a 
haystack,  wherein  the  body  was  placed  and  the  hay 
set  on  fire. 

The  injuries  received  by  George  W.  Klinger  result- 
ing in  his  instantaneous  death  on  September  25,  1920, 
were  accidental  injuries  and  arose  out  of  and  during 
the  course  of  his  employment. 

The  average  weekly  wage  of  George  W.  E^linger  was 
the  sum  of  twenty-four  dollars  and  four  cents. 

It  does  not  appear  whether  written  notice  of  injury 
or  death  was  given  to  the  employer  within  the  time 
prescribed  by  section  18  of  the  Compensation  Law, 
but  inasmuch  as  the  employer  had  actual  knowledge  of 
the  injury  and  death,  and  filed  an  employer's  first 
report  of  injury  and  death  within  thirty  days  there- 
after, neither  the  employer  nor  insurance  carrier  was 
prejudiced  by  the  lack  of  such  notice,  if  any. 

George  W.  Klinger  left  him  surviving  no  child  under 
the  age  of  eighteen  years,  but  left  him  surviving. 
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Katherine  Klinger,  widow,  aged  twenty  years,  the 
claimant  herein. 

Award  of  compensation  is  hereby  made  against 
Harold  B.  Parker,  employer,  and  the  Ocean  Accident 
and  Gnarantee  Corporation,  Ltd.,  insurance  carrier, 
to  the  widow  of  George  W.  Elinger,  deceased  employee, 
as  follows :  To  Mrs.  Katherine  Klinger,  at  the  rate  of 
seven  dollars  and  twenty-one  cents  weekly,  dnring 
widowhood,  with  two  years '  compensation  in  one  lump 
sum  upon  remarriage. 

Present  payment  pursuant  to  said  award  is  due  and 
payable  in  the  sum  of  $158.62,  at  once,  for  period  cov- 
ering September  25,  1920,  to  February  26,  1921. 
Future  payments  pursuant  to  said  award  are  due  and 
payable  in  the  sum  of  $14,42  every  two  weeks.  A 
further  award  is  hereby  made  to  Mrs.  Katherine 
E[linger  in  the  sum  of  $100  on  account  of  the  funeral 
expenses  of  George  W.  Klinger,  deceased. 

The  failure,  if  any,  to  give  written  notice  of  injury 
to  tile  employer  within  the  time  prescribed  by  section 
18  of  the  Compensation  Law,  is  hereby  excused  on  the 
ground  that  the  employer  had  actual  knowledge  of  the 
injury  and  death,  and  filed  a  written  report  of  injury 
and  death  with  the  State  Industrial  Commission, 
within  thirty  days  thereafter,  and  that  neither  the 
employer  nor  insurance  carrier  was  prejudiced  by 
such  failure,  if  any. 
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In  the  Matter  of  the  Claim  for  Compensation  nnder 
the  Workmen's  Compensation  Law,  made  by  Sadib 
PoDosHEN,  against  Exgelsiob  Illustbatinq  Com- 
pany, Employer,  and  Travelers  Insubangb  Com- 
pany, Insnrance  Carrier 

Case  No.  1965582 

(State  Industrial  Board,  February  9,  1921) 

WUla  In  a  fainting  spell,  claimant's  neck  tonched  a  steam  pipe 
in  the  ladies'  room  of  her  employer's  plant  —  award  denied. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Commission,  at  New  York  city,  N.  Y.,  on 
February  9,  1921. 

The  State  Industrial  Board,  by  virtue  of  chapters 
50  and  60  of  the  Laws  of  1921,  is  the  successor  of  the 
State  Industrial  Commission  in  this  case. 

Frederick  H.  Cunningham,  counsel  to  the  State 
Industrial  Board. 

Sapinsky  &  Amster,  for  claimant-appellant. 

Benjamin  C.  Loder,  for  employer  and  insurance 
carrier. 

By  the  Board. — ^All  the  evidence  submitted  before 
the  Commission  having  been  heard  and  duly  consid- 
ered, the  State  Industrial  Board  makes  its  conclusions 
of  fact  and  decision  as  follows: 

On  April  5,  1920,  the  day  on  which  Sadie  Podoshen 
sustained  the  injuries  herein  referred  to,  she  resided 
at  No.  837  Beck  street,  Bronx,  New  York,  and  was 
employed  as  a  general  office  manager  by  the  Excelsior 
Illustrating  Company,  with  office  and  principal  place 
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of  business  at  No.  219  Sixth  avenue,  New  York  city, 
N.  T. ;  said  employer  being  engaged  in  the  business  of 
the  manufacture  of  lantern  slides. 

On  April  5,  1920,  the  claimant  after  having  talked 
with  a  customer  at  the  plant  of  her  employer,  felt  faint 
and  proceeded  to  the  ladies'  room,  where  she  sat  down, 
and  where  she  had  a  fainting  spell  and  while  in  said 
fainting  spell,  claimant's  neck  touched  the  steam  pipe 
running  alongside  of  the  wall,  which  burned  the  back 
of  her  neck,  below  her  right  ear,  causing  thereafter- 
wards  a  keloid  to  develop. 

The  average  weekly  wage  of  Sadie  Podoshen  was 
the  sum  of  forty-three  dollars  and  twenty-seven  cents. 

The  injuries  sustained  by  Sadie  Podoshen  were  not 
accidental  injuries,  arising  out  of  and  in  the  course 
of  her  employment. 

Written  notice  of  injury  was  not  given  to  the 
employer  within  the  time  prescribed  by  section  18  of 
the  Compensation  Law,  but  inasmuch  as  the  employer 
had  actual  knowledge  of  the  injury  and  provided  med- 
ical aid  and  attendance,  neither  the  employer  nor 
insurance  carrier  was  prejudiced  by  the  lack  of  such 
notice,  if  any. 

Award  of  compensation  is  hereby  denied  to  Sadie 
Podoshen,  the  claimant  herein,  on  the  ground  that  the 
injuries  which  she  sustained  on  the  5th  day  of  April, 
1920,  were  not  accidental  injuries  arising  out  of  and  in 
the  course  of  her  employment,  within  the  meaning  of 
the  Workmen's  Compensation  Law. 

The  failure,  if  any,  to  give  written  notice  of  injury 
to  the  employer  within  the  time  prescribed  by  section 
18  of  the  Compensation  Law,  is  hereby  excused  on  the 
ground  that  the  employer  had  actual  knowledge  of  the 
injury  and  provided  medical  aid  and  attendance,  and 
that  neither  the  employer  nor  insurance  carrier  was 
prejudiced  by  such  failure,  if  any. 


Petition  of  Long  Island  Gas  Corp.  59 

Publie  Service  Commission  [Vol.  26] 


In  the  Matter  of  the  Petition  (or  Complaint)  of  Long 
Island  Gas  Corporation,  under  Sections  71  and  72, 
Public  Service  Commissions  Law,  Asking  this  Com- 
mission to  fix  Higher  Maximum  Prices  for  Gas 
(Manufactured)  to  be  Charged  the  Public  by  said 
Company  in  the  Villages  of  Sag  Harbor  and 
Southampton  and  the  Town  of  Southampton,  Suf- 
folk County;  also  under  Subdivision  12,  Section  66, 
Public  Service  Commissions  Law,  that  the  Proposed 
New  Prices  May  be  put  in  Effect  on  Five  Days' 
Notice 

Case  No.  7920 

(Publie  Service  Commission,  May  11,  1921) 

Gas  companieB —rates. 

Maximum  rate  of  two  dollars  and  eighty-five  cents  per  1,000 
eubic  feet  fixed  for  a  period  of  time  not  to  exeeed  January  1, 
1922. 

Martin  S.  Decker,  Elmer  Sanford  and  H.  B.  Frost, 
for  the  petitioner. 

George  W.  Percy,  for  the  town  of  Southampton. 

John  B.  Vunk,  for  the  village  of  Sag  Harbor. 

Larkin,  Rathbun  &  Perry  (by  W.  D.  Tuck),  for  the 
trustees  of  the  village  of  Southampton. 

Van  Voorhis,  Commissioner. —  The  Long  Island  Gas 
Company  filed  a  petition  November  12, 1920,  in  which 
it  alleges  that  the  maximum  rate  of  two  dollars  per 
1,000  cubic  feet  with  a  one  dollar  minimum  monthly 
charge,  fixed  by  order  of  the  Commission  of  July  8, 
1919,  does  not  yield  a  reasonable  average  return  upon 
its  capital  and  asks  that  a  higher  rate  be  allowed. 
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Several  hearings  were  held  by  Commissioner 
Barhite  which  were  concluded  March  23,  1921.  The 
evidence  of  the  petitioner  given  to  substantiate  the 
allegations  of  its  petition  was  not  refuted. 

It  appears  from  the  evidence  that  the  rate  com- 
plained of  has  not  yielded  a  reasonable  return  upon 
capital  expended  and  in  fact  since  the  period  at  which 
such  rate  became  effective  the  petitioner  has  actually 
suffered  financial  loss.  Its  deficit,  the  accumulation  of 
several  years,  increased  during  this  period  to  approxi- 
mately $50,000  as  shown  by  its  statement  of  December 
31,  1920.  Its  operating  expenses  are  unquestionably 
high  due  not  only  to  the  high  cost  of  coal  and  oil 
because  of  location  and  consequent  high  freight  rates 
but  also  to  the  fact  that  it  serves  a  large  and  sparsely 
settled  territory.  It  is  now  under  contract  for  oil  at 
twelve  and  two-tenths  cents  per  gallon  for  the  i)eriod 
to  December  1,  1921.  It  is  paying  $8,898  per  net  ton 
for  boiler  coal  and  $11,670  per  net  ton  for  generator 
coal.  In  view  of  the  conditions  existing  at  the  time 
it  is  believed  the  company  exercised  its  best  judgment 
in  entering  into  the  oil  contract  in  its  attempt  to  make 
sure  of  a  supply  of  gas  oil. 

The  company  had  an  average  of  800  meters  in  serv- 
ice during  the  year  1920;  the  peak  of  its  business  is 
reached  in  the  summer  because  many  persons  have 
summer  homes  in  the  territory  which  it  serves.  Its 
sales  of  gas  for  the  year  1920  amounted  to  21,066,613 
cubic  feet,  of  which  2,932,000  was  taken  by  a  watch  case 
factory,  its  one  substantial  industrial  customer.  There 
is  reason  to  expect  that  the  consumption  by  retail  cus- 
tomers will  during  this  year  amount  to  20,0(30,000  cubic 
feet. 

From  the  evidence,  exhibits  and  reports  to  the  Com- 
mission, $202,000  may  be  regarded  as  the  actual  capi- 
tal investment  for  the  purposes  of  a  rate  base ;  $43,400 
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the  amount  of  operating  expenses  including  taxes; 
$2,500  a  proper  allowance  for  depreciation;  and  in 
view  of  all  the  circumstances  and  conditions  disclosed, 
there  should  be  an  allowance  of  $2,000  for  surplus  and 
contingencies. 

Upon  this  basis  a  maximum  price  of  two  dollars  and 
eighty-five  cents  per  1,000  cubic  feet  seems  to  be  rea- 
sonable and  proper.  This  rate  should  however  be  fixed 
for  a  short  period  of  time  not  to  exceed  January  1, 
1922  when  it  is  confidently  believed  the  cost  of  sup- 
plies will  be  cheaper  and  a  rate  commensurate  there- 
with should  then  be  fixed.  In  view  of  the  fact  that 
the  watch  case  factory  consumes  such  a  considerable 
quantity  of  petitioner's  gas  I  believe  it  should  receive 
a  classified  rate  of  one  dollar  and  eighty-five  cents  per 
1,000  cubic  feet  upon  its  guarantee  to  use  at  least 
2,500,000  cubic  feet  per  year.  I  recommend  that  the 
rate  suggested  should  be  subject  to  a  minimum 
monthly  charge  of  one  dollar  per  month.  I  have 
reached  this  conclusion  from  the  following  data,  which 
I  believe  to  be  supported  by  facts  established  : 

Bate  base $202,000 

8% $16,160 

Operating  expenses  and  taxes ....  43,400 

Allowance  for  depreciation 2,500 

Allowance  for  surplus  and  con- 
tingencies    2,000 

Necessary  revenue $64,060 

Miscellaneous  revenue 1,300 

Sales  watch  case  factory 5,400  6,700 

$57,360 

57,360 
20,000  M.  C.  F. 

All  concur. 
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In  the  Matter  of  the  Petition  of  Erie  Railroad  Com- 
pany, nnder  Section  54,  Railroad  Law,  for  Consent 
to  the  Discontinuance  of  the  Services  of  an  Agent 
at  Each  of  Stations  on  its  Railroad  Known  as  Gar- 
woods,  Adrian,  Coopers,  Curtis,  Campville,  Burns, 
and  Smithhoro 

Case  No.  8148 

(Public  Service  Commission,  May  25,  1921) 

BailroadB  —  diacontinuance  of  agencies  at  rural  stations. 

Company  permitted  to  discontinue  certain  of  its  agencies  at 
roral  stations  nnder  certain  conditions  imposed  by  the  order. 

M.  B.  Pierce,  for  petitioner. 

.  Herbert  A.  Heminway,  for  the  town  of  Erwin,  town 
board  of  the  town  of  Campville,  and  users  of  Curtis 
and  Coopers  stations,  and  John  H.  Millard. 

Lynch  &  Clifford  (by  M.  S.  Lynch),  for  users  of 
Campville  station. 

Francis  M.  Cameron,  for  users  of  Bums,  station. 

Murray  E.  Poole,  for  the  village  of  Smithboro. 

Byram  L.  Winters,  for  the  residents  of  Smithboro. 

Blakeslee,  Commissioner. —  Thie  is  an  application 
made  by  the  Erie  Railroad  Company  to  discontinue  the 
services  of  an  agent  at  certain  of  its  stations,  namely, 
at  Garwoods,  Adrian,  Coopers,  Curtis,  Campville, 
Bums  and  Smithboro.  The  application  is  based  upon 
the  claim  that  it  is  no  longer  profitable  to  maintain  an 
agency  at  these  stations  and  that  a  non-ageney  station 
would  furnish  adequate  service. 
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Location 

Oanvoods.  This  station  is  on  the  Buffalo  division 
one  and  nine-tenths  miles  east  of  Swains,  and  two  and 
four-tenths  miles  west  of  Canaseraga. 

Adrian.  This  station  is  on  the  Susquehanna  division 
four  and  seven-tenths  miles  east  of  Canisteo  and  eight 
and  four-tenths  miles  west  of  Cameron. 

Coopers.  This  station  is  on  the  Rochester  division 
four  and  three-tenths  miles  east  of  Campbell  and  three 
and  three-tenths  miles  west  of  Painted  Post. 

Curtis.  This  station  is  on  the  Rochester  divi-sion 
one  and  eight-tenths  miles  east  of  Campbell  and  two 
and  five-tenths  miles  west  of  Coopers. 

CampvUle.  This  station  is  on  the  Susquehanna  divi- 
sion six  and  nine-tenths  miles  east  of  Owego,  and  six 
and  five-tenths  miles  west  of  Union. 

Bums.  This  station  is  on  the  Buffalo  division  two 
and  eight-tenths  miles  west  of  Arkport  and  four  and 
one-tenth  miles  east  of  Canaseraga. 

Smithboro.  This  station  is  on  the  Susquehanna 
division  two  and  five-tenths  miles  east  of  Barton  and 
four  and  one-tenth  miles  west  of  Tioga  Center. 

Receipts 

The  receipts  from  freight  and  passenger  business  in 
the  years  1916  to  1920  inclusive  were  as  follows : 

1016  1017  1018  1910  1020 

Qarwoods....     Freicht....     SI. 323  72        S042  66    11.364  30    $3.348  70    83.156  80 
PasBenser..  708  60      1.005  08  078  51  765  45  788  51 

Total...     82.122  31     $1.048  64    $2.342  81     $4.114  24    $2.805  40 

Adrtaa Fraght....     $2.310  02    $3.082  06    $3,506  18    $3.437  04    $4.157  41 

Pfenencer..  527  48  425  02  440  77  542  00  407  00 

Total...     $2.847  40    $3.457  08    $4.045  05    $3.980  84    $4.654  41 

Ooopm Freight....     $1.036  28    $5,374  44    $2.190  83    $1.492  74    $3.080  14 

FkMencer..  074  52  782  83  473  44  512  47  474  62 

Total...     $2.010  75    $6,157  27    $2.664  27    $2.005  21     $2.563  76 

Curtii Freight....     $1.218  06    $2.588  00        $514  82    $1.448  05        $607  04 

(No  tiekeCi  are  ■oU)       -■===    — »=    —--_->-- === 
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Camimlle. . . . 


1916  1917  1918  1919  1990 

IVeicht...     $1.299  40        9799  62    SI. 614  81     12.454  46    11.55102 
PMBeocer..  918  84  775  06  918  26  655  18  992  56 


Burns. 


Totol...  82.218  24  81.574  67  82.427  57  83.109  64  82.548  58 

FVdcht....  81.232  88  82.814  77  81.854  80  82.213  42  81.52124 
645  57    469  84    378  29    509  67    415  47 


Total...  81.878  40  83.284  11  82.232  59  82.723  09  81.936  71 

Smithboro. . .  Weitbt....  82.195  88  81.403  96  82.793  95  82.552  24    8658  87 

1.105  17   1.444  80   1.229  86   1.394  25   1.701  55 


Totol...  83.30105  82.848  76  84.022  81  83.946  49  82.360  42 

The  average  for  five  years  was : 


Qarwooda 

Adrian 

Goop«n 

Camp- 
Tille 

Buna 

Smitb- 
boro 

Gurtia 

Freisht 

Puaencen. . . 

81.827  27 
857  41 

88.806  70 
488  43 

82.616  67 
643  57 

81.523  76 
850  98 

81.927  31 
483  67 

81.920  98 
1.375  12 

81.275  89 

Total 

82.684  68 

83.797  13 

83,260  24 

82,374  74 

82.410  98 

83.296  10 

81.275  89 

The  express 

receipts  for  1920  were 

approximately : 

Garwoods 

Adrian 

Coopers 

Curtis 

CampviUe 

Bums 

Smitbboro 

• 

8180  00 

8144  00 

• 

8352  74 

82.661  10 

8401  16 

*  Express  receipts  not  shown  in  record. 

Sbbvicb 
Each  of  these  stations  is  in  a  small  rural  commnnity 
and  the  passenger  and  freight  services  furnished  are : 


Qarwooda. .... 

Adrian 

Coopers 

Curtis 

CampviDe.  •  •  • 

Bums 

Smithbofo. .  • . 

t  Alttmata  days 


Freight 

Eastbound  10.37  a.  m.;  6.45  p.  ic 5.00  p.  m- 

Westbound  6.27  ;  10.59  a.  m.;  4.55  p.  ic 10.00  a.  m- 

Eastbound  6.17  A.  m.;3.50p.  u.X 7.30  a.  m- 

Westbound  12.41  a.  ic;  7.00  p.  icj 6.00  p.  m. 

Eastbound  10.39  a.  m.;  8.42  p.  ic 3.00  p.  m. 

Westbound  7.34  a.  m.;  6.24  p.  ic 7.00  a.  m. 

Eastbound  10.32  a.  m.;  8.35  p.  m 3.00  p.  m. 

Westbound  7.40  a.  m.;  6.29  p.  ic 7.30  a.  m. 

Eastbound  9.16  a.  m.;  7.21  p.  ic {1.00  p.  m. 

Westbound  9.30  a.  m.;  3.43  p.  ic 10.00  a.  m. 

Eastbound  10.50  a.  m.;  7.00  p.  ic 5.30  p.  m. 

Westbound  6.16,  10.47  a.  m.;  4.40  p.  ic 9.30  a.  m. 

Eastbound  8.45  a.  m.;  6.45  p.  ic {1.00  p.  m. 

Westbound  10.04  a.  m.;  4.16  p.  ic. . . . . .  • }9.00  a.  m. 
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Expenses 

The  expense  of  operating  these  stations  at  present, 
and  the  saving  the  railroad  company  expects  to  make 
by  the  changes  are:  (The  figures  are  given  as  they 
appear  in  the  record.  Where  none  were  furnished  in 
full,  an  approximation  has  been  made) : 

Present 
operating  expense        Proposed  saying 

Garwoods   $1,898  60  $1,490  40 

Adrian 1,800  00  1,400  00 

Coopers 1,728  00  1,300  00 

Curtis  420  00  100  00 

Campville   2,040  00  1,680  00 

Burns   1,960  00  1,560  00 

Smithboro   2,000  00  1,650  00 


7 


It  appears  from  a  study  of  the  foregoing  tables : 

(a)  With  the  exception  of  Curtis,  the  expense  of 
operating  these  stations  averages  about  $1,900  per 
annum. 

(b)  The  receipts  from  express  are  nominal  and 
have  little  effect  on  the  total  receipts.  Furthermore 
the  actual  amount  of  express  receipts  the  company 
may  receive  is  largely  problematical. 

(Reference  is  had  to  the  present  contract  between 
the  American  Railway  Express  Company  and  the 
railroads  of  the  United  States.) 

It  is  apparent  that  **  Curtis  ''  can  be  omitted  from 
further  consideration,  since  the  company  can  hardly 
expect  to  procure  a  station  caretaker  for  much  less 
than  they  now  pay,  and  freight  service  to  the  com- 
munity should  not  be  permitted  to  be  discontinued  in 
order  to  save  nine  dollars  a  month,  particularly  so  if 
their  intention  is  to  care  for  this  station  by  using  a 
track-hand,  as  appears  to  be  intimated  in  the  record. 

The  discontinuance  of  agencies  at  rural  stations  is 
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one  factor  in  the  present  day  program  of  economy  of 
all  of  the  railroads  of  the  State.  Prior  to  government 
control  these  rural  station  agents  were  paid  approxi- 
mately seventy  dollars  a  month,  and  worked  ten  hours 
a  day.  Now  they  must  be  paid  a  fixed  amount  and 
work  only  eight  hours,  under  the  provisions  of  the 
Adamson  Act,  the  rules  of  the  Director  General  of 
Bailroads,  and  the  so-called  National  Agreements. 

This  is  forcibly  illustrated  in  the  case  of  the  agent 
at  Coopers.  It  appears  from  the  evidence  that  in  1916 
the  monthly  pay  of  the  agent  at  Coopers  was  $65.  He 
now  receives  fifty-nine  cents  per  hour,  or  $134  a 
month.  In  addition  the  railroad  pays  $10  a  month  for 
an  attendant  to  care  for  the  one  passenger  train  which 
arrives  after  the  agent's  eight-hour  day  is  over. 

No  change  can  be  brought  about  by  the  railroads 
except  with  the  approval  of  the  Federal  Wage  Board. 
It  follows  that  the  only  recourse  the  company  has  is 
to  discontinue  the  stations  which  are  not  remunera- 
tive, in  so  far  as  they  are  agency  stations. 

The  communities  in  question  sharply  contest  the 
change  in  the  character  of  this  service  at  these  sta- 
tions and  in  the  submitted  briefs  quote  the  decision 
of  the  former  Commission  in  Case  No.  8147  (Applica- 
tion of  Erie  Bailroad  Company  to  discontinue  agencies 
at  Markhams,  Marilla,  Eden  Valley  and  Griswolds). 
It  is  at  once  apparent  that  the  group  of  stations  now 
Tinder  consideration  are  not  in  the  same  class  as  those 
in  Case  No.  8147,  and  that  the  reasoning  which  applied 
in  that  case  can  hardly  apply  to  the  present  one. 
In  that  case  the  1920  receipts  were  respectively: 
$9,076.69;  $12,683.58;  $7,119.59  and  $6,951.27;  or  an 
average  per  station  of  $8,957.78.  In  the  present  case 
the  1920  average  was  $2,496  in  round  numbers.  And 
the  average  expense  per  station  is  $1,900  per  annum 
(excepting  Curtis). 
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It  is  also  contended  that  at  certain  of  these  stations 
land  was  given  for  the  purpose  of  a  station  under  a 
reverter  clause  in  the  deed;  that  the  discontinuance 
of  the  full  service  at  the  station  would  amount  to  an 
abandonment  under  the  law,  and  the  Commission  is 
urged  to  refuse  the  application  on  that  ground.  It  is 
only  necessary  to  refer  to  People  ex  rel.  Loughran  v. 
R.  R.  Comrs.,  158  N.  Y.  421,  and  kindred  cases  to 
realize  the  futility  of  this  argument. 

The  Proposed  SERvicaa 

The  company  proposes  to  engage  a  **  caretaker" 
for  these  stations  and  to  make  them  **  prepaid  sta- 
tions/' Under  such  a  system  the  station  would  be 
open  to  the  public  at  all  necessary  times.  The  care- 
taker would  keep  the  station  clean,  warm  and  lighted. 
No  tickets  would  be  sold  but  there  is  no  inconvenience 
in  that  for  they  would  be  purchased  of  the  conductor 
on  the  train.  All  out-going  shipments  would  be  billed 
collect,  and  all  incoming  shipments  —  prepaid.  No 
one  would  be  present  to  receive  or  handle  the  freight 
and  baggage  except  the  train  conductor  and  crew. 

The  most  vigorous  objection  to  this  plan  (other  than 
the  sentimental  objection  to  it  in  its  entirety)  arose 
from  the  fact  that  freight  or  baggage  brought  in  by 
trains  would  be  put  in  the  unlocked  station  and  be  left 
at  the  owner 's  risk,  and  unprotected  from  theft.  This 
is  a  very  real  and  serioufi  objection ;  while  the  company 
should  be  assisted  in  its  plan  of  economy  (arising  from 
statutory  regulations  and  conditions  for  which  it  is 
not  wholly  responsible)  yet  it  is  distinctly  unfair  to 
deprive  the  patrons  of  facilities  which  they  have  cus- 
tomarily enjoyed  for  many  years  and  which  are  neces- 
sary to  the  continuance  of  the  business  life  of  the 
community.  If  the  railroad  by  this  method  seeks  to 
relieve  itself  of  the  effect  of  harsh  rules,  it  should  not 
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do  it  entirely  at  the  expense  of  the  patrons.  It  must 
offer  some  substitute  service  reasonable  in  its  nature 
under  all  the  circumstances  of  the  case. 

It  is,  therefore,  recommended,  that  under  all  the  cir- 
cumstances of  this  case,  on  the  evidence  taken  and  for 
the  reasons  hereinbefore  set  forth,  an  order  should 
be  made: 

(1)  Denying  the  petition  of  the  company  in  so  far 
as  Curtis  station  is  concerned. 

(2)  Granting  the  application  of  the  Erie  Railroad 
Company  to  discontinue  the  services  of  an  agent  at 
each  of  the  stations  on  its  line  known  as  Garwoods, 
Adrian,  Coopers,  Campville,  Burns  and  Smithboro, 
upon  the  following  conditions : 

(a)  The  waiting  room  of  each  station  to  be  kept 
open  during  all  of  the  times  necessary  for  use  by 
patrons  of  the  railroad,  heated  and  lighted,  during  the 
winter  months,  and  cleaned  throughout  the  year. 

(b)  To  have  an 'attendant  on  duty  to  keep  the 
freight  house  open  for  the  receipt  and  delivery  of  bag- 
gage and  freight  for  a  reasonable  time,  depending  on 
the  nature  of  the  business,  and  not  less  than  one  hour 
in  the  morning  and  one  hour  in  the  afternoon  of  each 
day. 

( c )  To  provide  that  all  incoming  freight  and  baggage 
be  placed  in  the  freight  house  by  the  train  crews  and 
that  said  freight  house  be  kept  locked  at  all  other 
times. 

This  order  should  continue  in  effect  until  such  time 

as  the  financial  condition  of  the  railroad  shall  warrant 

* 

the  restoration  of  full  agency  service,  or  until  it 
becomes  necessary  for  it  to  be  restored  in  order  to 
reasonably .  accommodate  the  public  on  account  of 
increased  business  or  otherwise. 

All  concxir. 
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In  the  Matter  of  the  Complaint,  under  Sections  71  and 
72,  Public  Service  Commissions  Law,  of  the  Trus- 
tees OF  THE  Village  of  Deposit  (Broome  and  Dela- 
ware Counties)  against  Southern  New  York  Power 
Company,  as  to  Bates  for  Electricity  for  Power, 
Proposed  to  be  Effective  December  15,  1920 

Case  No.  7960 

In  the  Matter  of  the  Complaints,  under  Sections  71 
and  72,  Public  Service  Commissions  Law,  of  the 
Trustees  of  the  Village  of  HanOook,  Delaware 
County,  and  of  Customers  in  the  Incorporated 
Villages  of  Hancock  and  Deposit,  against  South- 
ern New  York  Power  Company,  as  to  Bates  for 
Electricity  for  Power,  Effective  December  15, 1920, 
in  Said  Municipalities 

Case  No.  7966 

•  ■ 

(Public  Service  Commission,  June  1,  1921) 

Electric  power  companies  —  rates  —  reasonable  retom. 

Complaints  against  rates  for  power  dismissed  where  the 
results  of  computations  indicate  that  such  rates  will  not  produce 
an  unreasonable  return  on  the  total  operations  of  the  company, 
both  power  and  light,  in  the  district  affected,  and  will  fall 
slightly  short  of  an  eight  per  cent  return  on  power  business. 

Vincent  N.  Elwood,  for  complainants,  in  Case  No. 
7965 ;  and  A.  G.  Patterson,  of  cotmsel. 

Boston  Excelsior  Company  (by  Robert  P,  Eisgrau), 
traffic  manager. 

N.  P.  Willis,  for  respondent. 
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C.  A.  Graves,  president;  S.  N.  Chaney,  auditor,  and 
Fred  Haverly,  manager  of  respondent. 

Blakbslbe,  Commissioner. —  These  complaints,  by 
the  trustees  of  the  villages  of  Deposit  and  Hancock, 
allege  that  rates  for  power,  under  tariff  filed  by  the 
Southern  New  York  Power  Company,  effective  Decem- 
ber 15,  1920,  charged  by  the  respondent  company  in 
said  villages,  are  unreasonable,  and  the  Commission 
is  asked  to  fix  reasonable  maximum  rates  for  power. 

It  should  be  noted  that  the  respondent  company 
recently  increased  its  lighting  rates  in  said  villages, 
but  these  are  not  questioned  by  the  complainants ;  the 
only  question  raised  in  these  cases,  in  the  language  of 
the  complainants,  being  **  these  increased  power  rates 
are  an  unjust  burden  upon  the  local  industries.  * ' 

Several  hearings  were  held  before  Commissioner 
Van  Namee,  and  at  the  conclusion  of  the  hearings 
briefs  were  filed. 

The  rates  complained  of,  and  the  rates  they  super- 
sede, are  as  follows: 

Service  Classification  No.  4  Old  Bates 

Power 

Available  to  all  customers. 

Continuous  service;  single  or  three-phase,  alternat- 
ing current,  220  volts,  60  cycles. 

Minimum  charge;  50  cents  per  month  per  rated 
horse  power  of  motor  or  motors  connected,  two  horse 
power  being  the  minimum  motor  rated. 
Bate: 

Eight  cents  per  kilowatt-hour  for  the  first  250  kilo- 
watt-hours consumed  monthly. 

Four  cents  per  kilowatt-hour  for  the  next  250  kilo- 
watt-hours consumed  monthly. 

Three  cents  per  kilowatt-hour  tor  all  consumption 
in  excess  of  500  kilowatt-hours  monthly. 
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This  is  a  block  rate. 

A  discount  of  one  cent  per  kilowatt  hour  is  allowed 
on  the  first  250  kilowatt  hours  only,  if  bills  are  paid  on 
or  before  the  tenth  of  the  month,  and  there  is  no  pre- 
vious indebtedness. 

Bider  (a)  shown  on  rules  and  regulations  leaf  No. 
4,  applicable  to  this  rate. 

Service  CLAssrFicATioN  No.  4,  New  Bates 

Available  to  all  customers. 

Continuous  service,  single  or  three-phase,  alternat- 
ing current,  220  volt,  60  cycles. 

Minimum  charge  fifty  cents  per  month  per  rated 
horse-power  of  motor,  or  motors  connected,  two  horse- 
power being  the  minimum  motor  rated. 
Bate:  (This  is  a  block  rate.) 

For  the  first  100  kilowatt  hours  used  per  month,  ten 
cents  per  kilowatt  hour. 

For  the  next  100  kilowatt  hours  used  per  month, 
eight  cents  per  kilowatt  hour. 

For  the  next  300  kilowatt  hours  used  per  month, 
seven  cents  per  kilowatt  hour. 

For  the  next  500  kilowatt  hours  used  per  month, 
six  cents  per  kilowatt  hour. 

For  all  current  in  excess  of  1,000  kilowatt  hours  used 
per  month,  5  cents  per  kilowatt  hour. 

A  discount  of  one  cent  per  kilowatt  hour  will  be 
allowed  if  bills  are  paid  on  or  before  the  tenth  of  the 
month  following  the  month  or  period  of  service  and 
provided  there  is  no  previous  indebtedness. 

Bider  (a)  shown  on  rules  and  regulations  leaf  No.  4, 
applicable  to  this  rate. 

Subsequently  the  company  filed  another  rate  service 
classification  No.  5,  eflfective  March  2,  1921,  and  it  is 
understood  that  this  rate  is  also  complained  against 
and  is  as  follows: 


72  State  Dbpabtmbnt  Reports 

[VoL  26]  Public  Service  Commission 


Service  CiiAssiFiGATiON  No.  5 
Wholesale  power 

Available  to  all  customers  whose  lighting  demand 
is  less  than  50  per  cent  of  total  demand. 

Continnons  service;  power,  three-phase,  230  volt, 
60  cycles ;  lighting,  single  phase,  115  volt,  60  cycles. 

Minimum    demand    figured    33.4    kilowatts    ($100 
monthly) . 
Bate:   (This  is  a  two-charge,  block  rate.) 

Thirty-six  dollars  per  year  per  kilowatt  of  maxi- 
mimi  demand,  payable  monthly  at  the  rate  of  $3  per 
kilowatt  of  maximum  demand,  as  a  fixed  charge,  and 
in  addition. 

Three  cents  per  kilowatt  hour  for  the  first  100  hours 
monthly  use  of  maximum  demand,  and 

Two  cents  per  kilowatt  hour  for  excess  of  100  hours 
monthly  use  of  maximum  demand  up  to  40,000  kilo- 
watt hours  monthly,  and 

One  and  eight-tenths  cents  per  kilowatt  hour  for 
consumption'  in  excess  of  40,000  kilowatt  hours 
monthly. 

A  discount  of  fiye  i>er  cent  will  be  allowed  if  bills 
are  paid  on  or  before  the  tenth  of  the  month  following 
the  month  or  period  of  service,  provided  there  is  no 
previous  indebtedness. 

The  maximum  demand  shall  be  determined  either 
from  a  demand  indicator  or  an  estimate  agreeable  to 
company  and  customer. 

If  the  customer  during  the  company's  peak  period 
of  two  hours  daily,  reduces  his  demand  40  per  cent, 
the  fixed  monthly  charge  shall  be  reduced  by  three  dol- 
lars and  fifty  cents  per  kilowatt  for  each  kilowatt  of 
such  reduction.  The  fixed  charge,  however,  shall  not 
be  less  than  $100  monthly. 

The  company  agrees  to  furnish  customer  with  a 
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monthly  schedule   of   peak   periods   six   months   in 
advance. 
Contract  shall  be  for  a  term  of  three  years. 

Fixed  Capital 

The  division  of  capitalization  of  the  Commission, 
in  Case  No.  5516  (10  St.  Dept.  Rep.  323),  set  np  the 
fixed  capital  of  the  Deposit  Electric  Company,  now 
the  sonthem  division  of  the  Sonthem  New  York  Power 
Company,  as  $173,513.53,  as  of  December  31,  1915. 
Subsequent  additions  have  increased  this  amount  to 
$232,926.54,  as  of  December  31,  1920.  See  respond- 
ent's  Exhibit  No.  9. 

The  complainants  in  their  briefs  apparently  accept 
the  findings  of  the  division  of  capitalization,  plus 
these  additions,  but  they  incorrectly  interpret  the  fixed 
capital  as  of  December  31, 1915,  confusing  it  with  the 
fixed  capital  of  December  31,  1908,  which  was  still  in 
service  on  December  31,  1915;  this  amount  was 
$83,395.04.  No  determination  has  been  made  of  the 
value  of  the  water  rights.  See  p.  2,  t  2,  final  report. 
Case  No.  5616,  sv/pra. 

This  company  in  1920  built  a  transmission  line  to 
Walton,  at  a  cost  of  $35,905.75.  The  question  of  the 
allocation  of  this  amount  is  discussed  at  length  in  both 
the  complainants*  and  the  respondents*  briefs.  It  is 
undoubtedly  true  that  the  installation  of  a  modem 
steam  plant  is  necessary  in  order  to  adequately  serve 
both  the  Deposit  and  Walton  districts ;  although  it  is 
a  matter  of  speculation  as  to  just  what  benefits  will 
accrue  to  each  particular  district.  It  would  depend 
upon  the  water  at  Deposit,  and  the  demand  in  each 
district.  It  seems  reasonable,  however,  to  assume  that 
both  districts  will  benefit  equally  and  that  the  least 
harm  will  be  done  by  allocating  half  the  total  amount 
to  each  district.  This  would  result  in  a  reduction  from 
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the  fixed  capital  of  $17,952.87.  This  leaves  a  total  of 
$214,973.67  allocation  to  the  Deposit  district. 

No  figures  are  available  for  working  capital,  includ- 
ing materials  and  supplies.  If  one-eighth  of  the  oper- 
ating expenses,  less  taxes  and  amortization,  plus  a 
reasonable  amount  for  materials  and  supplies,  were 
allowed,  it  would  seem  to  be  just  and  is  in  accordance 
with  established  custom.  Thus  the  item  of  estimated 
working  capital  would  be:  One-eighth  operating 
expenses,  less  taxes  and  amortization,  $2,920;  mate- 
rials and  supplies,  $5,000;  total  estimated  working 
capital,  $7,920. 

A  general  amortization  reserve  of  $10,858,  as  of 
December  31,  1920,  is  reported  by  the  company  (See 
respondent's  Exhibit  No.  5) ;  and  it  is  conceded  by  the 
complainants  that  this  should  not  be  deducted  from 
the  investment  in  arriving  at  the  proper  rate  base. 

Operating  Expenses 

The  operating  efficiency  of  this  company  is  appar- 
ently not  complained  against;  in  fact  the  complain- 
ants in  their  briefs  commend  *'  the  conservative  effi- 
ciency '*  of  the  company.  The  reported  operating 
expenses  for  1920,  exclusive  of  amortization,  which 
will  be  discussed  later,  are  therefore  taken.  See 
respondent's  Exhibit  No.  3.  These  are:  Operat- 
ing expenses,  less  amortization,  $23,350.70;  taxes, 
$3,452.58 ;  total  revenue  deductions,  less  amortization, 
$26,803.28. 

These  reports  show  that  the  company  paid  approxi- 
mately three  dollars  per  net  ton  at  the  mines  for  coal, 
to  which  has  been  added  freight  and  war  tax  of 
approximately  three  dollars  and  eighty  cents  per  ton, 
and  a  hauling  and  storage  charge  of  one  dollar  and 
seventy-five  cents  per  ton,  making  an  average  figure 
of  eight  dollars  and  fifty-five  cents  per  ton  as  the  cost 
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of  coal  at  its  plant.  This  does  not  seem  unreason- 
able, and  it  is  very  doubtful  whether  this  figure  can 
be  improved  upon  during  1921,  since  the  price  of 
three  dollars  per  net  ton  is  in  line  with  the  prevailing 
cost  of  the  **  spot ''  coal  market. 

Amortization 

The  depreciable  property  of  this  company,  as  of 
December  31,  1920,  was  approximately  $130,500.  A 
reasonable  average  rate  of  depreciation  for  a  prop- 
erty of  this  character  would  be  about  3  per  cent.  This 
would  indicate  that  an  annual  amount  of  $3,915  should 
be  set  aside  for  a  reserve. 

Operating  Income 

From  the  evidence  presented  it  is  practically  impos- 
sible to  estimate  accurately  the  amount  of  income 
that  the  new  rates  will  produce.  Under  the  old  rates, 
the  net  rate  per  kilowatt  hour  for  the  first  1,000  kilo- 
watt hours  per  month,  was  four  and  one-quarter  cents, 
and  all  over  1,000  kilowatt  hours  per  month  was  three 
cents.  Under  the  new  rates  the  net  rate  for  the  first 
1,000  kilowatt  hours  per  month  is  five  and  nine-tenths 
cents,  and  all  over  1,000  kilowatt  hours  per  month  is 
four  and  nine-tenths  cents. 

In  this  computation  the  words  ''new  rate'*  mean 
the  rate  effective  December  15,  1920,  disregarding  the 
rate  effective  March  2, 1921,  as  this  rate  would  appar- 
ently have  but  little  effect  on  the  revenue. 

The  change,  therefore,  in  the  net  rate  would  cor- 
respond to  an  increase  of  39  per  cent  for  the  first  1,000 
kilowatt  hours,  and  33i/^  per  cent  for  all  over  1,000 
kilowatt  hours.  Schedule  1  hereto  annexed  shows  in 
detail  this  computation.  The  average  increase  would 
thus  be  about  36  per  cent,  and  increasing  the  reported 
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power  revenues  of  1920  by  this  amount  would  indicate 
an  increase  in  revenue  of  $4,335. 

The  average  increase  per  kilowatt  hour  is  appar- 
ently one  and  one-half  cents,  which  if  applied  to  the 
power  sales  of  1920  would  indicate  an  increase  of 
$5,065.  A  medium  or  average  between  the  two  meth- 
ods gives  $4,700,  and  this  is  taken  as  a  working 
estimate. 

The  return  on  the  total  operations  would  thus  be: 

Fixed  capital  $214,973  67 

Working  capital 7,920  00 

Rate  base r^ $222,893  67 

8  per  cent  on  rate  base $17,731  50 

Operating  expenses,  1920 23,350  70 

Taxes   3,452  58 

General  amortization  3,915  00 

Necessary  revenue   $48,449  78 

Actual  revenue,  1920 44,088  77 

$4,361  01 
Estimated  additional  revenue  resulting 
from  increased  rates 4,700  00 

Estimated  average  $339  00 


Betubn  on  Power  Operations 

If  we  accept  the  company  *s  method  of  allocation 
(see  respondent's  Exhibit  No.  5),  and  substitute  the 
reduced  figures,  the  result,  insofar  as  power  opera- 
tions are  concerned,  would  be : 


Complaint  against  Southern  N.  Y,  Power  Co.  77 

Public  Service  Commission  [Vol.  26] 

Total                8%  Power 
Accounts    down    to    and 

including  transmission 

System $178,264  00     $14,26112  $6,060  00 

Other  accounts 46,710  00         3,737  00  441  00 

Working  capital 7,920  00            633  60  316  80 

Operating   expenses,    taxes 

and  amortization 30,718  28        10,250  00 


$17,067  80 
Revenues,  1920 '. 12,029  00 


$5,038  80 
Estimated  increase 4,700  00 


Estimated  shortage,  power  revenue $338  80 


These  results  indicate  that  the  rate  complained 
against  will  not  result  in  an  unreasonable  return  on 
the  total  operations  of  the  company,  both  power  and 
light,  in  the  Deposit  district,  and  will  fall  slightly 
short  of  the  8  per  cent  return  on  the  power  business. 

It  is,  therefore,  reconomiended  that  an  order  be 
entered  closing  these  cases  on  the  records  of  the 
Commission,  dismissing  the  complaints  as  satisfied, 
retaining  to  the  complainants,  however,  the  privilege 
of  reopening  said  complaints  after  March  1,  1922,  at 
which  time  the  actual  experience  of  the  company, 
based  on  these  rates,  will  be  available  for  reference 
and  study. 

Schedule  1 

Estimated  revenue  per  kilowatt  hour  imder  old  and 
existing  rates  for  power. 
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Old  Rates 

First  250  kilowatt  hours  at  eight  cents. . .  $20  00 
Next  250  kilowatt  hours  at  four  cents ...  10  00 
Next  200  kilowatt  hours  at  three  cents ....      15  00 


$45  00 
Discount  one  cent  on  first  250  kilowatt 
hours   2  50 

■ 

$42  50  or 

4.25  cents  per  kilowatt  hour  for  the  first  1,000  kilowatt 
hours. 

All  over  1,000  kilowatt  hours  three  cents  per  kilo- 
watt hour. 

Existing  Rate  Effective  December  15,  1920 

First  100  kilowatt  hours  at  ten  cents $10  00 

Next  100  kilowatt  hours  at  eight  cents ....  8  00 

Next  300  kilowatt  hours  at  seven  cents ...  21  00 

Next  500  kilowatt  hours  at  six  cents 30  00 

First  1,000  kilowatt  hours $69  00 

Discount  one  cent  per  kilowatt  hour 10  00 

$59  00  or 

$5.90  cents  per  kilowatt  hour  for  first  1,000  kilowatt 
hours. 

All  over  1,000  kilowatt  hours  four  cents  per  kilowatt 
hour. 

Increase  first  1,000  kilowatt  hours,  5.90— 4.25  =  1.65 
cents  —  39  per  cent. 

Increase  over  1,000  kilowatt  hours,  4.0 — 3.0=1.0 
cents  —  33%  per  cent. 

All  concur. 
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In  the  Matter  of  the  Application  of  the  Board  of  Edu- 
cation OF  Union  Free  School  District  No.  5  of  the 
Town  of  Portville,  Cattaraugus  County,  for  the 
Revocation  of  the  Teacher's  License  of  Elizabeth  C. 
Blair 

Case  No.  674 

(Edueation  Department,  May  13,  1921) 

Teachers  —  application  for  revocation  of  license  dismissed  —  Edn- 
cation  Law,  §  662. 

A  teacher's  license  may  not  be  revoked  because  of  failure  to 
complete  an  agreement  to  teach  school  unless  it  clearly  appears 
that  such  failure  was  ''without  good  reason"  under  the  pro- 
visions of  section  562  of  the  Education  Law. 

Creighton  S.  Andrews,  for  petitioner, 

Bobert  C.  Brown,  for  respondent. 

Gilbert,  Acting  Commissioner. —  The  respondent, 
Elizabeth  C.  Blair,  is  the  holder  of  a  college  graduate 
professional  provisional  certificate,  issued  August  1, 
1918,  authorizing  her  to  teach  in  the  public  schools  of 
this  State.  On  March  4, 1920,  she  entered  into  a  con- 
tract with  the  board  of  education  of  union  free 
school  district  No.  5  of  the  town  of  Portville  under 
which  she  engaged  to  teach  in  the  schools  of  said 
school  district  for  the  school  year  **  commencing  Sep- 
tember 7,  1920,  at  the  salary  of  $1,100  per  annum, 
•  •  •  M  rpjjg  contract  contained  the  following  pro- 
vision: *' and  said  teacher  hereby  agrees  to  forfeit 
four  weeks'  salary  as  fixed  liquidated  damages  for  any 
failure  on  his  or  her  part  to  fulfill  any  condition  of 
this  contract.'*  It  is  alleged  that  Miss  Blair  neglected 
and  refused  to  comply  with  the  terms  of  the  contract 
and  did  not  appear  at  the  opening  of  school  to  begin 
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her  work  thereunder  and  has  not  tanght  in  said  dis- 
trict as  she  agreed  to  do. 

The  respondent  has  filed  an  answer  in  which  she 
says  that  about  the  1st  of  September,  1920,  she 
received  an  offer  from  the  board  of  education  of  Long 
Branch,  N.  J.,  to  teach  in  that  city  at  a  larger  salary 
and  under  more  favorable  circumstances  than  under 
her  contract  with  the  Portville  district.  It  appears 
that  she  consulted  with  the  president  of  the  Portville 
board  of  education  and  also  with  the  secretary  and  one 
or  more  of  the  members  of  the  board,  who  assured  her 
that  the  board  would  undoubtedly  consent  to  relieve 
her  from  her  contract  provided  another  instructor 
could  be  secured  to  take  her  place.  She  alleges  that 
she  communicated  with  Elmira  College  and  Syracuse 
University  and  as  a  result  of  her  efforts  secured  the 
names  of  at  least  three  persons  qualified  to  teach  who 
would  consider  taking  the  position,  and  that  she  com- 
municated their  names  and  addresses  to  the  principal 
of  the  Portville  High  School.  On  September  sixth  she 
left  to  take  up  her  work  at  Long  Branch.  Before 
leaving  she  informed  the  board  that  she  had  been 
advised  by  counsel  that  the  clause  in  the  contract  fix- 
ing the  liquidated  damages  for  the  breach  of  the  con- 
tract at  four  weeks '  salary  gave  her  the  right  to  refuse 
to  act  under  the  contract  upon  paying  the  amount  fixed 
as  liquidated  damages.  She  stated  that  she  intended 
to  take  advantage  of  such  right  and  that  she  was  ready 
and  willing  to  pay  the  forfeiture.  In  her  answer  she 
renews  her  offer  to  pay  to  the  board  the  amount  so 
specified  in  the  contract. 

It  is  quite  clear  that  the  respondent  understood 
from  the  contract  that  the  board  having  agreed  upon 
the  amount  of  damages  which  she  should  pay  if  she 
failed  to  i)erform  any  of  its  conditions,  she  was  not 
liable  to  suffer  any  other  penalty  if  she  broke  her  con- 
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tract.  While  she  may  not  have  been  legally  justified 
in  taking  such  position,  nevertheless  she  insists  that 
she  did  so  on  advice  of  counsel  and  I  cannot  say  that 
she  acted  in  bad  faith.  A  teacher 's  license  may  not  be 
revoked  because  of  failure  to  complete  an  agreement 
to  teach  school  unless  it  clearly  appears  that  such 
failure  was  **  without  good  reason  *'  under  the  provi- 
sions of  section  562  of  the  Education  Law.  The  board 
of  education  may  not  insist  as  a  legal  right  upon  the 
revocation  of  the  teacher's  license  after  having  agreed 
upon  the  liquidated  damages  for  a  breach  of  contract, 
which  includes  a  failure  to  teach  for  the  term  pre- 
scribed in  the  contract.  The  teacher  having  sought 
the  advice  of  counsel  as  to  her  rights  under  the  con- 
tract and  having  been  advised  that  she  had  the  rl^ht 
to  leave  her  position  upon  offering  to  pay  the  amount 
of  damages  agreed  upon,  she  naturally  assumed  that 
the  offer  to  pay  the  stipulated  sum  ended  all  obliga- 
tions under  the  contract.  The  circumstances  of  the 
case  do  not  justify  the  revocation  of  the  respondent's 
license. 

The  applieation  is  dismissed. 


In  the  Matter  of  the  Appeal  of  Lottie  A.  Smith  Rela- 
tive to  her  Employment  as  Teacher  in  District  No. 
17  of  the  Town  of  Orleans,  Jefferson  County 

Case  No.  676 

(Edueation  Department,  June  6,  1921) 

Teachen  — oontncU  —  appeal  dismiBsed. 

The  appellant  has  failed  to  establish  her  contract  by  a  pre- 
ponderance of  proof,  specific  as  to  duration  of  term  and  uncon« 
ditional,  within  the  rule  that  has  been  laid  down  with  respect 
to  the  enforeement  of  verbal  agreements. 
6 
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GiLBEBTy  Acting  Commissioner. — This  appeal  is 
brought  for  the  enforcement  of  an  alleged  oral  agree- 
ment between  the  appellant  and  the  trustee  of  district 
No.  17  of  the  town  of  Orleans  to  teach  the  school  of 
said  district  during  the  school  year  1920-1921. 

The  appellant  asserts  that  on  July  6, 1920,  she  called 
upon  the  trustee,  accompanied  by  her  brother,  and 
inquired  if  he  had  hired  a  teacher  for  the  coming  year. 
He  replied  that  he  had  not.  **  I  then  asked  him  if  I 
could  have  the  school.  He  said  he  would  as  soon  have 
me  as  anyone  and  would  expect  me  to  teach  the  school. 
We  decided  upon  $20  a  week  for  my  wages.  My 
brother  was  witness.  After  school  began  I  stopped 
several  times  with  the  register  to  have  Mr.  Potter  sign 
a  contract.  For  some  reason  I  never  found  Mr.  Potter 
at  home.  So  depending  upon  his  word,  I  let  the  written 
contract  go.  * ' 

The  trustee  has  answered  the  appeal  and  insists  that 
he  hired  Miss  Smith  *  *  for  one  term  and  if  satisfactory 
would  hire  her  for  the  next  term."  His  wife  and 
daughter  declare  that  they  were  witnesses  to  this 
agreement.  The  trustee  alleges  that  *  *  Miss  Smith 
came  to  me  four  weeks  before  her  term  was  out  and 
asked  if  she  could  have  the  school  the  next  term  and  I 
told  her  she  could  not  as  she  had  not  been  satisfactory 
to  the  district.'*  Miss  Smith  was  allowed  to  complete 
a  term  of  twenty  weeks  and  was  paid  for  the  time 
taught.  The  trustees  refused  to  continue  her 
employment. 

This  case  furnishes  an  illustration  of  the  disputes 
which  frequently  arise  between  the  teacher  and  trustee 
where  a  written  contract  is  not  entered  into  at  the  time 
of  the  employment  or  prior  to  the  opening  of  school. 
The  law  makes  it  the  duty  of  the  trustee  to  deliver  to 
the  teacher  a  written  contract  at  the  time  of  the 
employment  in  which  the  details  of  the  agreement 
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between  the  parties,  and  particnlarly  the  length  of  the 
term  of  employment,  the  amount  of  compensation  and 
th«  time  when  snch  compensation  shall  be  due  and  pay- 
able shall  be  clearly  and  definitely  set  forth.  See  Edu- 
cation Law,  §  561.  In  practice,  however,  the  teachers 
in  common  school  districts  most  frequently  draw  the 
contracts  upon  the  blanks  which  are  found  in  the 
school  registers  which  are  in  the  possession  of  the 
teachers  from  the  date  of  opening  the  schools  and 
deliver  the  contracts  in  duplicate  to  the  trustee  for  his 
signature.  Apparently  Miss  Smith  prepared  the  con- 
tract and  called  at  the  residence  of  the  trustee  shortly 
after  the  beginning  of  the  term  but  found  that  he  was 
away  from  home.  The  matter  was  not  pressed  and  we 
are  now  left  in  doubt  as  to  what  was  the  actual  agree- 
ment. It  has  been  held  that:  *'A  verbal  agreement  to 
employ  a  teacher  is  enforceable  on  appeal.  But  such 
agreement  must  be  proven  by  competent  testimony 
and  it  is  incumbent  upon  the  teacher  who  asserts  that 
such  an  agreement  was  made  to  show  by  preponder- 
ance of  proof  that  it  was  specific  as  to  compensation 
and  duration  of  term,  and  was  definite  and  uncon- 
ditional.'* Matter  of  Brabant,  9  State  Dept.  Rep.  586, 
589. 

In  reciting  the  conversation  which  took  place  at  the 
time  of  her  employment  the  appellant  fails  to  show 
that  anything  was  said  in  regard  to  the  number  of 
weeks  that  she  was  to  teach.  She  claims  to  have  been 
employed  for  the  school  year,  which  might  mean  36 
weeks  or  more.  The  respondent  contends  that  the 
employment  was  only  for  the  first  term  but  if  found 
satisfactory  the  teacher  would  then  be  employed  for 
the  second  term.  He  insists  that  her  services  were  not 
satisfactory  and,  therefore,  her  employment  was  not 
continued. 

The  appellant  has  failed  to  establish  her  contract 
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by  a  preponderance  of  proof ,  specific  as  to  duration  of 
term  and  unconditional,  within  the  rule  that  has  been 
laid  down  with  respect  to  the  enforcement  of  verbal 
agreements. 

The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  of  Frederick  G.  Eatok 
for  the  Removal  of  Webster  M.  Moriarta  from  the 
Position  of  Medical  Inspector  of  Schools  of  the  City 
of  Saratoga  Springs 

Case  No.  677 

(Education  Department,  Jnne  7,  1921) 

Medical  inspector  of  schools  —  aiis^iifications  —  appeal  dismissed. 

Where  the  qnestion  of  eligibility  of  a  medical  inspector  of 
schools  has  been  passed  upon  and  determined  by  the  municipal 
civil  service  commissioni  it  may  not  be  reviewed  by  the  com- 
missioner of  education  on  appeal. 

Knapp  &  Sherman,  for  appellant. 

Bracketty  Todd,  Wheat  &  Wait,  for  the  respondent 
Moriarta. 

William  J.  Delaney,  for  the  respondent  Board  of 
Education. 

GiLBEBT,  Acting  Commissioner. —  In  September, 
1920,  the  office  of  medical  inspector  in  the  pnblic 
schools  of  the  city  of  Saratoga  Springs  became  vacant. 
At  the  request  of  the  board  of  education  of  the  city, 
the  municipal  civil  service  commission  held  an  exam- 
ination for  the  purpose  of  establishing  an  eligible  list 
for  the  position.    The  appellant  Dr.  Eaton  and  the 
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respondent  Moriarta  took  the  examination.  There 
were  no  other  applicants.  The  list  as  certified  to  the 
board  on  September  tenth  gave  the  latter  a  slightly 
higher  rating  than  the  former.  At  that  time  a  ques- 
tion was  raised  concerning  Dr.  Moriarta  *s  eligibility, 
but  the  board  after  a  short  inquiry,  on  November  first, 
formally  selected  him  for  the  position.  Dr.  Moriarta 
has  since  been  acting  as  medical  inspector  of  the 
schools.  The  appellant  brings  this  appeal  for  the  pur- 
pose of  contesting  the  appointment  of  the  respondent 
Dr.  Moriarta  upon  the  ground  that  the  appointee  is 
not  eligible  for  the  position. 

The  appointment  of  a  medical  inspector  is  made 
under  the  provisions  of  section  571  of  the  Education 
Law.  It  is  therein  provided  that  the  board  of  educa- 
tion in  each  city  and  union  free  school  district  shall 
employ  **  a  competent  physician  as  a  medical  inspector 
to  make  inspections  of  pupils  attending  the  public 
schools  in  the  city  or  district. ' '  The  qualifications  of 
the  physician  are  prescribed  in  the  following  language : 
**  If  appointed  by  a  board  of  education  of  a*city  such 
physician  shall  reside  within  the  city.  The  physicians 
so  employed  shall  be  legally  qualified  to  practice  medi- 
cine in  this  State,  and  shall  have  so  practised  for  a 
period  of  at  least  two  years  immediately  prior  to  such 
employment.'* 

It  has  been  ruled  that  the  petition  of  medical 
inspector  in  a  city  having  a  municipal  civil  service 
commission  is  in  the  competitive  class,  and  that 
appointments  to  fill  such  positions  must  be  made  from 
eligible  lists  prepared  in  accordance  with  the  Civil 
Service  Law. 

The  municipal  civil  service  commission  inquired  as 
to  the  qualifications  and  eligibility  of  the  candidates 
for  the  position.  It  having  been  certified  by  the  com- 
mission that  both  the  appellant  Eaton  and  the  respond- 
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ent  Moriarta  were  qualified  and  eligible,  the  board  of 
education  was  justified  in  assuming  that  the  respond- 
ent iMoriarta  was  eligible  to  the  position  and  had  a 
legal  right  to  appoint  him  thereto.  From  the  facts 
presented  in  behalf  of  the  appellant,  it  would  appear 
that  there  is  some  reasonable  doubt  as  to  the  eligibility 
of  Dr.  Moriarta.  Since  this  question  has  been  passed 
upon  and  determined  by  the  municipal  civil  service 
commission  it  may  not  be  reviewed  by  the  Commis- 
sioner of  Education  on  appeal.  In  view  of  this  situa- 
tion it  becomes  necessary  to  dismiss  the  appeal 

The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  of  Andrew  P.  Chase  from 
the  Action  of  the  Board  of  Education  of  Union  Free 
School  District  No.  1  of  the  Town  of  Altamont, 
Franklin  County,  Relative  to  the  Transportation  of 
his  Son 

Case  No.  678 

(Education  Department,  June  14, 1921) 

School  districts  —  transportation  of  pnpils  —  appeal  dismissed. 

It  would  not  be  reasonable  to  require  a  district  to  provide 
a  conveyance  from  the  door  of  each  pupil's  residence  to  the 
school  to  be  attended. 

Francis  Barry  Cantwell,  for  appellant. 

Ralph  Hastings,  for  respondent. 

Gilbert,  Acting  Commissioner. —  Union  free  school 
district  No.  1  of  the  town  of  Altamont,  Franklin 
county,  is  commonly  known  as  the  Tupper  Lake  High 
School  district  and  covers  a  large  territory.     The 
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appellant  is  a  caretaker  at  Levy's  Camp  on  Big  Tup- 
per  Lake  and  lives  about  five  and  one-half  miles  from 
the  high  school  building.  A  branch  school  is  main- 
tained at  Moody  for  the  accommodation  of  the  ele- 
mentary pupils  residing  in  that  vicinity.  This  school 
is  located  some  two  miles  from  the  residence  of  the 
appellant.  Until  the  present  school  year  the  appel- 
lant's son,  who  is  fourteen  years  of  age,  attended  this 
branch  school,  but  having  completed  the  elementary 
course  of  instruction  there  given  he  has  since  been 
attending  the  high  school  at  Tupper  Lake.  The  ques- 
tion at  issue  in  this  appeal  is  whether  the  district  is 
required  to  furnish  conveyance  for  the  appellant's  son 
from  his  place  of  residence  to  the  high  school  building. 
At  the  annual  school  meeting  of  district  No.  1  of 
the  town  of  Altamont,  held  August  3, 1921,  the  sum  of 
$2,500  was  included  in  the  budget  to  be  used  for  the 
purpose  of  the  conveyance  of  the  school  children  of 
the  district  at  the  discretion  of  the  board  of  education. 
The  board  thereafter  laid  out  four  routes  for  the  con- 
veyance of  the  pupils  in  various  sections.  One  of 
these  routes  was  from  the  Moody  postoflBce  to  Tupper 
Lake  High  School  for  the  purpose  of  accommodating 
those  pupils  at  or  near  Moody  who  were  desirous  of 
attending  the  high  school.  It  appears  that  the  con- 
veyance starting  at  the  Moody  postoflBce  satisfactorily 
accommodates  all  of  the  pupils  in  that  section  with 
the  exception  of  the  appellant's  son  who  lives  two 
miles  from  the  starting  point.  The  appellant  insists 
that  it  is  the  duty  of  the  board  of  education  to  provide 
for  conveyance  from  a  point  near  his  residence  and 
thus  avoid  the  necessity  of  travelling  two  miles  each 
way  to  meet  the  conveyance.  It  appears  from  the 
respondent's  answer  that  the  appellant's  son  has  here- 
tofore attended,  without  conveyance  by  the  district, 
the  branch  school  at  Moody  which  is  even  farther 
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from  the  appellant's  residence  than  the  Moody  post- 
office  from  which  place  the  present  conveyance  starts, 
carrying  the  high  school  pupils  to  Tupper  Lake.  It 
is  insisted  by  the  board  that  since  under  the  present 
arrangement  the  boy  is  not  required  to  walk  a  greater 
distance  than  formerly,  it  should  not  be  compelled  to 
expend  a  considerable  sum  of  money  in  providing  fur- 
ther conveyance  than  that  now  furnished. 

It  has  been  repeatedly  held  that  where  a  district 
maintains  its  own  school  there  is  no  obligation  on  the 
part  of  the  district  to  provide  conveyance  for  the 
pupils  except  where  it  affirmatively  appears  that  the 
children  reside  at  such  distances  from  the  school  build- 
ing that  they  cannot  walk  to  and  from  school  and  that 
the  parents  are  without  means  of  furnishing  trans- 
portation. In  this  case  the  district  has  assumed  an 
obligation  to  the  extent  of  $2,500  in  furnishing  con- 
veyance for  its  pupils.  It  is  obvious  that  it  would  be 
impossible  in  this  district  as  in  most  others  for  the 
conveyance  to  stop  at  the  residence  of  each  pupil. 
Some  pupils,  because  of  the  location  of  their  homes, 
must  necessarily  undergo  difficulties  in  meeting  the 
district  conveyance  and  in  attending  the  district 
school  which  are  not  common  to  all  other  pupils.  It 
would  not  be  reasonable  to  require  a  district  to  pro- 
vide conveyance  from  the  door  of  each  pupil's  resi- 
dence to  the  school  to  be  attended. 

While  the  district  had  power  under  the  law  to  make 
an  appropriation  of  sufficient  moneys  so  that  'trans- 
portation could  be  furnished  for  each  pupil  in  the  dis- 
trict from  the  place  of  residence  to  the  school  build- 
ing this  was  evidently  not  the  intention  of  the  voters 
in  appropriating  the  sum  of  $2,500  for  conveyance. 
Th«  disposition  of  these  moneys  was  left  to  tiie  dis- 
cretion of  the  board  of  education.  The  board  has 
exercised  its  discretion  with  apparent  fairness.    If 
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conveyance  is  to  be  furnished  to  the  appellant's  son 
from  his  residence  then  other  pupils  in  the  district 
who  are  required  to  meet  the  conveyance  in  order  to 
attend  school  at  equal  or  greater  distances  from  their 
residences  would  be  entitled  to  further  accommoda^ 
tions  at  the  district's  expense.  It  is  obvious  that  all 
of  the  pupils  of  the  district  cannot  be  thus  accommo- 
dated The  appellant  has  failed  to  establish  a  right 
to  demand  additional  facilities  for  the  transportation 
of  his  son  to  the  Tupper  Lake  High  SchooL 

The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  of  Maynabd  W.  Jacobt 
from  the  Rulings  and  Decisions  of  the  President  of 
the  Board  of  Education  of  Seneca  Falls 

Case  No.  679 

(Edncation  Department,  June  14, 1921) 

School   cUsMcti  —  eonunlasionor  —  oath   of   oAoo  —  appeal  foi- 
tainad. 

In  the  absence  of  a  speeial  statatory  provision  relating  to  a 
particular  district  there  is  no  authority  in  the  law  for  requiring 
any  school  officer  to  take  and  file  an  oath  of  office.  If  an  oath 
is  required  by  special  statutory  provision,  an  officer  is  not 
required  to  file  such  oath  until  he  has  received  notice  of  his 
appointment. 

Herman  A.  Oarmer,  for  appellant. 

Harris  &  Clary,  for  respondent  Clary. 

GiLBEBTy  Acting  Commissioner. — ^At  a  regular  meet- 
ing the  board  of  education  of  Seneca  Falls,  held  March 
1,  1921,  the  appellant  was  appointed  as  a  conmiis- 
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sioner  of  the  educational  district  of  Seneca  Falls  to 
succeed  J.  C.  Davis,  resigned.  Thereafter  appellant 
attended  the  several  meetings  of  the  board  of  educa- 
tion as  a  member  of  such  board  until,  at  a  meeting 
held  on  the  28th  day  of  April,  1921,  the  question  was 
raised  as  to  his  right  to  hold  office  because  of  the  fact 
that  he  had  not  filed  his  oath  of  office  as  required  by 
the  special  act  under  which  the  school  district  of 
Seneca  Falls  is  organized  and  operating.  The  presi- 
dent of  the  board  of  education  ruled  that  the  appellant 
was  not  a  member  of  the  board  because  of  his  failure 
to  take  and  file  his  oath  within  ten  days  from  the  date 
of  his  appointment.  The  records  of  the  town  clerk  of 
Seneca  Falls  show  that  under  date  of  April  30,  1921, 
a  notice  was  filed  by  the  clerk  of  the  board  of  educa- 
tion to  the  effect  *  *  that  at  a  regular  meeting  of  the 
Board  of  Education  of  Seneca  Falls,  held  March  Ist, 
1921,  Mr.  M.  W.  Jacoby  was  elected  by  a  majority  vote 
of  the  members  of  the  Board  as  Commissioner  of  Edu- 
cation to  fill  the  unexpired  term  of  Commissioner  J. 
C.  Davis,  resigned."  This  was  accompanied  by  the 
request  that  the  town  clerk  notify  Mr.  Jacoby  of  such 
election  immediately. 

Thereafter  and  on  the  4th  day  of  May,  1921,  the 
appellant  made  and  filed  with  the  town  clerk  his  oath 
of  office  in  regular  form.  He  then  appeared  at  a  meet- 
ing of  the  board  of  education  and  attempted  to  take 
part  in  the  meeting  but  his  right  to  do  so  was  chal- 
lenged and  the  president  of  the  board  held  that  he  was 
not  legally  a  member  of  the  board  and  entitled  to 
serve  as  such. 

The  facts  in  this  case  are  not  disputed.  The  sole 
question  raised  is  one  of  law  as  to  the  legal  effect  of 
the  failure  of  the  appellant  to  take  and  file  his  oath 
within  ten  days  after  his  appointment  and  whether 
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the  filing  of  such  oath  at  a  later  date  qualifies  him  to 
serve  as  a  commissioner  of  said  district. 

The  educational  district  of  Seneca  Falls  was  organ- 
ized by  special  act  of  the  legislature,  pursuant  to  the 
provisions  of  chapter  389  of  the  Laws  of  1867,  which 
was  recently  amended  by  chapter  522  of  the  Laws  of 
1919.  The  affairs  of  the  district  are  placed  under  the 
jurisdiction  of  a  board  of  education  consisting  of 
seven  members,  one  of  whom  is  the  president  of  the 
village  of  Seneca  Falls.  The  other  members  are 
styled  commissioners  and  two  are  elected  at  the  time 
of  the  general  election  each  year.  Under  section  4  of 
the  special  act  governing  this  district  it  is  provided 
that  **  Every  i)erson  elected  commissioner  of  educa- 
tion shall  be  notified  of  his  election  by  the  town  clerk 
and  shall  take  and  file  with  the  said  town  clerk  the 
usual  oath  of  oflSce  within  ten  days  after  receiving  a 
personal  notice  of  such  election. ' ' 

It  is  further  provided  that  *  *  Vacancies  in  the  board 
riiall  be  filled  for  the  unexpired  term  by  a  majority 
vote  of  the  remaining  members  of  the  board,  exclusive 
of  the  president  of  the  village,  and  the  said  members 
shall  vote  until  a  choice  is  thus  made.**  It  is  not 
specifically  provided  that  the  person  appointed  by  the 
board  to  fill  a  vacancy  in  its  membership  shall  be  noti- 
fied by  the  town  clerk  of  his  appointment  or  that  he 
shall  take  and  file  with  the  town  clerk  his  oath  of  office. 

Section  223  of  the  Education  Law  provides  that 
**No  officer  of  a  school  district  shall  be  required  to 
take  tlte  constitutional  oath  of  office. '  *  In  the  absence 
of  special  statutory  provision  relating  to  a  particular 
district  there  is  no  authority  in  the  law  for  requiring 
any  school  officer  to  take  and  file  the  oath.  In  this  case 
we  find  such  provision  relating  to  the  elective  office 
of  commissioner.  If  it  be  held  that  this  provision 
applies  in  case  a  commissioner  is  appointed  by  the 
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board  of  education  to  fill  a  vacancy  it  must  logically 
follow  that  the  condition  precedent  as  to  the  personal 
receipt  of  notice  from  the  town  clerk  also  applies  and 
that  an  appointed  officer  is  not  required  to  file  his 
oath  until  he  has  received  such  notice.  The  appellant 
did  not  receive  a  notice  from  the  town  clerk  of  Seneca 
Falls  prior  to  May  4,  1921,  on  which  date  he  took  and 
filed  his  oath  in  regular  form.  Thereupon  he  became 
entitled  to  assume  the  duties  of  conmiissioner  and  par- 
ticipate in  the  meetings  and  deliberations  of  the  board 
of  education  and  the  president  of  the  board  was  not 
authorized  to  make  a  ruling  whi'ch  would  in  effect 
exclude  the  appellant  from  acting  as  conmiissioner. 

The  appeal  is  sustained. 

It  is  ordered,  that  all  acts  and  proceedings  of  the 
president  or  other  members  of  the  board  of  education 
of  Seneea  Falls  excluding  Mr.  Maynard  W.  Jacoby 
from  x)articipating  in  the  meetings  of  the  board  of 
education  on  and  after  May  4,  1921,  be  and  the  same- 
are  hereby  vacated  and  set  aside. 

It  is  further  ordered  that  the  said  Maynard  W. 
(Jacoby  be  recognized  as  a  commissioner  in  and  for 
the  school  district  of  Seneca  Falls  and  as  one  of  the 
members  of  the  board  of  education  of  such  district. 


In  the  Matter  of  the  Appeal  of  Emma  J.  Wensley  from 
the  Action  of  the  Board  of  Education  of  Union  Free 

^  School  District  No.  2  of  the  Town  of  Newcomb, 
Essex  Coimty        ^^^^  ^^  ^ 

(Education  Department,  June  15,  1921) 

School  teachon  —  contracts  —  appeal  dismissed. 

If  a  teacher  is  unable  to  render  services  although  such 
inability  is  not  due  to  any  fault  on  her  part  she  cannot  recover 
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wages  for  time  lost  nor  can  she  insist  that  the  board  of  educa- 
tion hold  her  position  until  sneh  time  as  she  may  be  able  to 
return  to  work. 

Edwin  W.  Sanford,  for  appellant. 
Frank  B,  Wickes,  for  respondent. 

GiLBBBT,  Acting  Commissioner. —  During  the  sum- 
mer of  1920  the  appellant  entered  into  a  contract  with 
the  board  of  education  of  union  free  school  district 
No.  2  of  the  town  of  Newcomb  to  teach  in  said  district 
beginning  with  the  opening  of  school  on  September  7, 
1920.  The  form  of  contract  is  not  set  forth  in  the 
papers  nor  is  the  number  of  weeks  during  which  the 
contract  was  to  run  definitely  stated.  It  appears  that 
she  taught  from  September  seventh  to  December 
seventeenth,  when  the  Christmas  vacation  began. 
During  this  vacation  she  made  several  visits,  among 
others,  at  the  home  of  her  sister  in  Fort  Edward. 
Some  time  during  the  latter  part  of  December  her  sis- 
ter's daughter  became  ill.  Cultures  were  taken  from 
her  throat  on  December  twenty-third  and  again  on 
December  twenty-seventh.  These  were  forwarded  to 
the  State  Health  Department  which  reported  on 
December  thirtieth  that  diphtheria  bacilli  were  found 
in  the  culture  taken  on  the  latter  date.  She  was  then 
isolated  upon  order  of  the  health  officer  of  Fort 
Edward.  Miss  Wensley  passed  the  night  of  January 
third  at  the  home  of  her  sister  and  on  the  following 
day  proceeded  to  Newcomb  in  order  to  resume  her 
work. 

Upon  her  arrival  at  Newcomb  she  wient  to  the  office 
of  the  health  officer  and  reported  the  circumstances  of 
her  niece's  illness.  This  officer  testifies  that  she  told 
him  that  she  had  been  exposed  to  diphtheria  at  Fort 
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Edward  in  the  family  of  her  sister  and  also  com- 
plained that  she  was  not  feeling  well,  saying  that  her 
head  ached,  and  upon  examination  of  her  throat  he 
found  it  to  be  red  and  swollen.  He  thereupon  directed 
that  she  return  to  Fort  Edward  which  she  did  the  fol- 
lowing day.  She  was  immediately  placed  under  quar- 
antine, cultures  were  repeatedly  taken  from  her  throat 
and  forwarded  to  the  Health  Department  upon  which 
reports  were  made  from  time  to  time.  Some  of  these 
reports  showing  the  presence  of  diphtheria  bacilli,  she 
was  held  under  quarantine  until  February  twenty- 
sixth,  when  her  release  was  ordered. 

In  the  meantime  and  on  February  tenth  the  board 
of  education  notified  the  appellant  that  due  to  her 
inability  to  fulfill  her  contract  it  was  declared  void 
and  that  the  board  had  secured  a  new  teacher  so  that 
her  services  were  no  longer  required.  She  protested 
the  right  of  the  board  to  terminate  her  contract  under 
the  circumstances  and  states  that  at  no  time  during 
the  period  mentioned  was  her  niece  or  herself  ill  with 
diphtheria  or  in  possession  of  germs  that  would  carry 
this  or  any  other  communicable  disease  to  another. 
On  March  twenty-first  she  secured  another  position  at 
the  same  salary  she  was  receiving  at  Newcomb  for  the 
balance  of  the  school  year  and  apparently  has  been 
hired  for  the  coming  year  at  an  increased  salary.  She 
states  that  she  has  received  no  compensation  for  the 
time  lost  and  that  she  has  been  put  to  considerable 
expense  and  great  annoyance. 

When  a  teacher  contracts  to  teach  school  in  a  cer- 
tain district  such  contract  calls  for  the  continuous 
service  of  the  teacher  during  the  school  term,  subject 
to  such  vacation  periods  as  are  declared  by  the  trus- 
tees or  board  of  education  or  provided  for  in  the  con- 
the  contract  by  rendering  continuous  service  during 
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the  school  term  the  board  of  education  is  not  bound  by 
law  to  continue  the  contract  on  its  part.  The  agree- 
ments are  reciprocal.  The  teacher  agrees  to  render 
services  and  the  board  to  pay  her  therefor.  If  the 
teacher  is  unable  to  render  services  although  such 
inability  is  not  due  to  any  fault  on  her  part  she  cannot 
recover  wages  for  time  lost  nor  can  she  insist  that  the 
board  of  education  hold  her  position  until  such  time  as 
she  may  be  able  to  return  to  work. 

This  is  not  the  case  of  a  contagious  disease  existing 
in  the  conmiunity  where  the  teacher  was  employed. 
She  had  of  her  ov^  accord  visited  her  sister  in  Fort 
Edward  and  while  there  she  was  exposed  to  diphtheria 
in  the  opinion  of  the  authorities  as  appears  from  their 
affidavits  and  from  the  reports  of  the  cultures  exam- 
ined at  the  State  laboratory.  The  board  of  education 
asserts  that  after  waiting  a  period  of  about  six  weeks 
and  being  unable  to  secure  a  temporary  substitute 
they  deemed  it  incumbent  upon  them  to  employ 
another  teacher  for  the  balance  of  the  term  to  the 
end  that  the  school  work  might  go  on  and  the  classes 
receive  regular  instruction.  Under  such  circum- 
stances it  cannot  be  held  that  the  board  has  violated 
any  legal  duty  or  obligation  nor  is  the  district  liable 
to  the  appellant  for  the  payment  of  wages  during  the 
time  thus  lost. 

The  appeal  is  dismissed. 


96  State  Department  Bepobts 

LYoL  26]  Conservation  Commission 


In  the  Matter  of  the  Apx)lieatioTi  of  the  Citt  of 
Plattsbubgh  for  Approval  of  its  Maps,  Plans  and 
Profiles  of  a  Source  or  Sources  of  Water  Supply  and 
of  the  Means  of  Bemoving  Contamination  and  of 
the  Means  of  Purifying  Same 

Water  Supply  Application  No.  263 

(Conservation  Commission,  April  29,  1021) 
Application  approved  as  modiiied. 

By  the  Commission. —  Charles  A.  Barnard,  acting 
on  behalf  and  in  the  name  of  the  city  of  Plattsburgh, 
of  which  municipality  he  is  the  mayor,  on  March  24, 
1921,  made  application  to  the  Conservation  Commis- 
sion for  approval  of  a  project  of  using  Mead  brook 
as  an  additional  source  of  water  supply  for  said  city. 
This  application  was  filed  in  the  office  of  the  Commis- 
sion March  26, 1921.  On  April  13,  1921,  the  Commis- 
sion caused  the  site  of  the  proposed  works  and  the 
proposed  source  of  water  supply  to  be  inspected  by 
one  of  its  engineers. 

After  due  notice,  published  in  the  Plattsburgh 
Daily  Press  and  Plattsburgh  Daily  Republican,  a  hear- 
ing on  this  petition  was  held  in  the  City  Hall  in  the 
city  of  Plattsburgh  on  April  13, 1921,  at  10 KK)  o'clock 
in  the  forenoon.  At  this  hearing  the  Commission  con- 
sidered the  petition,  maps  and  plans  submitted,  exam- 
ined witnesses  and  heard  arguments  for  the  project, 
.  as  shown  by  the  minutes.  The  petitioner  was  repre- 
sented by  J.  Edgar  Downs,  corporation  counsel. 
Charles  A.  Barnard,  mayor;  George  K.  Hawkins  and 
F.  J.  Columbe,  members  of  the  board  of  public  works ; 
Dr.  J.  H.  LaEocque,  health  officer;  Irving  L.  Wood, 
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city  clerk,  and  Balph  L.  Signor,  city  engineer,  also 
appeared  in  support  of  the  application.  No  objections 
were  filed  and  no  one  appeared  in  opposition. 

The  project  under  consideration  involves  the  recon- 
struction of  an  old  dam  on  Mead  brook,  the  cleaning 
out  of  the  basin  behind  it  and  the  use  of  this  reservoir 
as  a  source  of  water  supply  for  the  city.  It  is  also 
proposed  to  clean  out  the  two  existing  reservoirs  on 
West  brook  and  to  chlorinate  all  water  supplied  to 
the  city  by  means  of  the  installation  of  two  chlorina- 
tors,  one  on.  each  of  the  two  supply  pipes. 

After  due  study  of  the  petition  and  its  exhibits,  the 
evidence  and  arguments  given  at  the  hearing  and  the 
report  of  the  engineers  of  the  Commission  on  this 
application,  it  appears  as  follows : 

Plattsburgh  is  a  city  situated  in  Clinton  county  on 
the  shore  of  Lake  Champlain.  It  is  traversed  by  the 
main  line  of  the  Delaware  and  Hudson  railroad  and 
is  the  manufacturing  and  commercial  center  of  that 
part  of  the  State.  Near  the  city  and  supplied  with 
water  by  it  there  is  the  United  States  military  post  of 
Plattsburgh  Barracks,  Hotel  Champlain  and  a  large 
Catholic  summer  school. 

Plattsburgh  by  the  last  census  had  a  population  of 
10,909.  The  assessed  valuation  of  taxable  property  by 
the  last  roll  was  $4,500,000.  The  total  bonded 
indebtedness  is  $541,000,  of  which  amount  $262,500 
was  issued  for  water  supply  purposes. 

Plattsburgh  has  a  municipally  owned  water  supply 
system  which  was  originally  constructed  in  1868. 
Water  has  been  obtained  at  various  times  from  West 
brook,  Mead  brook  and  the  so-called  Scribner  pond 
on  the  junction  of  the  two.  These  sources  of  water 
supply  are  about  seven  miles  distant  from  and  west 
of  lie  city.  The  question  of  the  water  supply  of  this 
city  has  several  times  been  before  this  Commission 
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and  its  predecessor,  the  State  Water  Supply 
Commission. 

Water  Supply  Application  No.  17 — filed  January 
19, 1907.  City  stated  that  it  wished  to  abandon  Scrib- 
ner  pond  and  Mead  brook  as  sources  of  water  supply 
on  account  of  the  contaminated  condition  of  the  water 
and  asked  authority  to  purchase  all  of  the  watershed 
of  West  brook.  The  State  Water  Supply  Commission 
found  that  sources  of  contamination  existed  on  both 
watersheds  and  heartily  endorsed  the  project,  which 
was  approved  February  27,  1907.  Some  lands  above 
the  then  existing  reservoir  No.  1  on  West  brook  were 
thereafter  purchased,  but  not  the  entire  watershed. 

Water  Supply  Application  No.  74  —  filed  March  24, 
1910.  The  city  asked  authority  to  again  use  Mead 
brook  as  a  source  of  water  supply,  it  being  proposed 
to  build  a  new  77,000,000  gallon  reservoir  immediately 
above  Mead  pond.  There  seems  to  have  been  a  divi- 
sion of  opinion  between  various  city  authorities  as  to 
the  advisability  of  carrying  out  this  project,  as  it  was 
opposed  before  the  State  Water  Supply  Commission 
by  the  board  of  public  works  and  the  board  of  health. 
The  Commission  found  that  sanitary  conditions  on 
the  watershed  of  Mead  brook  were  bad,  that  enough 
water  could  be  obtained  from  West  brook  by  con- 
structing additional  storage  reservoirs  and  recom-- 
mended  that  the  1907  project  be  carried  out.  It,  there- 
fore, rejected  the  application  on  May  27, 1910.  There- 
after the  city  constructed  reservoir  No.  2,  of 
177,000,000  gallons  capacity,  on  West  brook. 

Water  Supply  Application  No.  140  —  filed  May  13, 
1913.  Application  was  made  to  the  Conservation 
Commission  for  authority  to  acquire  the  right  to  take 
all  the  water  from  West  brook  above  reservoir  No.  1 
and  to  construct  such  reservoirs  on  that  stream  as 
might  appear  to  be  advisable,  particular  approval 
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being  asked  for  the  project  of  constructing  reservoir 
No.  3  of  lOOyOOOyOOO  gallons  capacity.  The  Commission 
found  that  more  water  was  needed  by  the  city  and 
approved  the  application  July  8,  1913.  Thereafter 
reservoir  No.  3  was  constructed^  but  it  was  washed 
out  in  1916,  thereby  not  only  depriving  the  city  of  the 
storage  in  it,  but,  by  silting  up  the  two  lower  reser- 
voirs, seriously  reducing  the  available  storage  capacity 
in  the  city's  system. 

The  city  now  proposes  to  revert  to  Mead  brook  as  a 
source  of  water  supply.  The  present  project,  however, 
differs  from  that  submitted  in  1910,  in  that  it  is  pro- 
posed to  repair  Mead  pond  rather  than  to  build  a 
new  reservoir.  This  project  involves  the  cleaning  of 
the  sediment  and  debris  out  of  the  old  basin,  the  recon- 
struction of  the  spillway  in  the  dam  and  the  comple- 
tion of  a  partially  constructed  new  gate  house.  It  is 
alleged  that  by  sterilizing  the  water  to  be  drawn  from 
this  reservoir  the  objections  previously  raised  as  to 
the  quality  of  the  water  will  be  eliminated. 

On  October  5,  1920,  the  board  of  public  works  of 
the  city  of  Plattsburgh  asked  the  common  council 
of  said  city  to  submit  to  the  electors  at  the  approach- 
ing general  election  a  proposition  to  bond  the  city  in 
the  amount  of  $65,000  for  the  purpose  of  improving 
the  water  supply  and  purifying  the  water.  At  a  meet- 
ing held  October  9,  1920,  the  common  council  of  said 
city  submitted  to  the  electors  at  the  general  election 
two  bonding  propositions:  (1)  to  raise  the  sum  of 
$70,000  to  be  used  for  the  restoration  of  Mead  i>ond 
and  for  cleaning  out  reservoirs  Nos.  1  and  2  on  West 
brook;  (2)  to  raise  $5,000  for  the  installation  of  a 
plant  for  the  sterilization  with  liquid  chlorine  of  the 
water  supplied  to  the  city.  The  election  was  held 
November  2,  1920,  and  both  propositions  were  car- 
ried by  substantial  majorities.    The  making  of  thii^ 
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petition  to  the  Conservation  Commission  was  author- 
ized by  resolution  of  the  common  council  adopted 
March  1, 1921. 

With  the  present  reduced  storage  capacity  on  the 
watershed  of  West  brook,  there  may  be  times  when 
sufficient  water  will  not  be  available  to  meet  the 
requirements  of  the  city  of  Plattsburgh  and  therefore 
additional  storage  is  required.  The  evidence  shows 
that  water  from  West  brook  is  of  poor  quality  from 
an  sBsthetic  standpoint;  it  at  times  having  color, 
tastes  and  odors  apparently  due  to  the  growth  of 
algae  in  the  existing  storage  reservoirs.  The  water 
supplied  to  the  city  is  now  treated,  at  least  at  times, 
with  liquid  chlorine,  but  such  sterilization  is  not 
always  effective. 

There  is  no  question  but  from  a  sanitary  point  of 
view  the  original  plan  of  the  city  for  the  development 
of  the  watershed  of  West  brook  is  the  best.  By  the 
construction  of  additional  reservoirs  on  that  stream, 
the  purchase  of  the  entire  watershed  and  the  chlorina- 
tion  of  the  water,  danger  of  water-borne  disease 
would  be  eliminated.  Trouble  from  algae  can  be  pre- 
vented by  deepening  the  present  reservoirs,  filling  in 
or  damming  off  sections  of  shallow  flowage  in  them  and 
by  the  use  of  copper  sulphate. 

It  is  also  realized  that  it  will  be  difficult  or  impos- 
sible to  clean  the  reservoirs  on  West  brook  unless  the 
project  now  under  consideration  is  carried  out.  From 
the  standpoint  of  the  quantity  of  water  the  project  is 
a  good  one.  Unfortunately  the  watershed  of  Mead 
brook  is  comparatively  thickly  settled  and  there  are 
on  it  numerous  possible  sources  of  dangerous  con- 
tamination. In  this  respect  it  is  markedly  inferior  to 
the  watershed  of  West  brook.  Mead  pond  can  be 
placed  in  service  at  considerable  expense.   It  will  have 
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shallow  flowage  and  there  may  be  more  algae  trouble 
in  it  than  in  the  ponds  on  West  brook. 

Except  for  danger  to  health,  some  such  development 
of  Mead  brook  would  be  advisable,  but  there  is  some 
doubt  as  to  whether  the  money  of  the  city  would  be 
better  expended  in  repairing  Mead  pond  or  in  carry- 
ing out  the  project  rejected  in  1910.  The  upper  reser- 
voir, which  it  was  then  proposed  to  build,  would  have 
greater  capacity  and  deeper  flowage  than  the  old  pond 
and  the  question  of  which  project  would  involve  the 
most  efficient  expenditure  of  the  city's  funds  is  one 
which  should  receive  the  careful  consideration  of  the 
city  authorities.  The  Commission  has  not  at  hand 
sufficient  data  to  speak  with  authority  on  this  subject, 
but,  if  the  city  should  hereafter  so  desire,  it  will  be 
glad  to  consider  the  reopening  of  these  proceedings 
with  some  such  change  of  location  in  view. 

Although  the  water  of  Mead  brook  is  subject  to  con- 
tamination, such  contamination  will  not  be  continuous. 
By  adequate  sterilization  of  the  water  with  liquid 
chlorine,  it  can  be  made  safely  potable  for  the  greater 
part  of  the  year.  During  the  worst  seasons,  after 
heavy  storms  and  particularly  at  the  time  of  the  spring 
break-up,  water  from  this  stream  should  not  be  per- 
mitted to  be  used. 

It  is  proposed  to  sterilize  all  the  water  supplied  to 
the  city  of  Plattsburgh  by  installing  on  the  outlet  pipes 
from  the  reservoirs  on  West  brook  and  the  proposed 
reservoir  on  Mead  brook  automatically  operated 
devices  for  dosing  the  water  with  liquid  chlorine. 
These  machines  are  to  be  housed  in  substantially  built, 
heated  buildings,  which  will  be  near  to  and  accessible 
from  the  houses  in  which  the  caretakers  of  the  ponds 
live.  These  machines,  if  properly  installed  and  care- 
fully and  continuously  operated,  will  safeguard  the 
health  of  the  inhabitants  of  this  city  during  the  periods 
when  the  water  from  Mead  brook  should  be  used. 
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The  sum  of  $75,000  is  available  for  the  purpose  of 
carrying  ont  this  project.  That  amount  will  be  suflB- 
cient  greatly  to  improve  the  present  water  supply 
system. 

In  order  to  insure  the  safety  of  the  proposed  works, 
it  will  be.  required  that  they  be  built  in  strict  accord- 
ance with  plans  which  have  been  submitted  to  and 
approved  by  this  Commission. 

The  city  at  the  present  time  does  not  propose  to  take 
or  acquire  any  additional  lands  or  water  rights. 

Alternative  sources  of  supply  exist,  but  none  of 
these  offer  advantages  superior  to  Mead  and  West 
brooks. 

The  carrying  out  of  this  project  will  not  in  any  way 
affect  the  water  supply  interests  of  any  other  civil 
divisions  of  the  State. 

The  legal  damages  which  may  be  caused  by  the  exe- 
cution of  the  plans  of  the  petitioner  do  not  appear  to 
be  such  as  to  require  any  special  consideration  or  legis- 
lative enactment  in  order  that  they  may  be  equitably 
determined  and  paid. 

The  Commission  hereby  determines  it  to  be  neces- 
sary, to  protect  the  water  supply  and  interests  of  the 
applicant  and  of  the  territory  supplied  by  it,  to  modify 
this  application  and  it  is  hereby  modified,  by  imposing 
the  following  conditions : 

1.  All  works  to  be  constructed  in  connection  with 
this  project  shall  be  completely  constructed  in  accord- 
ance with  plans  which  have  previously  been  submitted 
to  and  approved  by  this  Commission. 

2.  Mead  brook  shall  be  used  as  a  source  of  water 
supply  only  when  sufficient  water  cannot  be  obtained 
from  West  brook.  The  use  of  Mead  brook  immedi- 
ately after  heavy  storms  shall  be  discontinued  for  as 
long  a  time  as  may  reasonably  be  possible.    Water 
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from  this  brook  shall  not  be  used  for  a  period  of  two 
months  after  the  spring  break-up. 

3.  Water  from  Mead  brook  shall  at  all  times  be 
sterilized  with  liquid  chlorine  to  such  an  extent  that 
the  water  near  the  point  of  application  of  the  chlorine 
shall  always  show  an  appreciable  amount  of  residual 
chlorine  when  tested  with  ortho-tolidin  or  starch 
iodide  indicators. 

4.  Before  Mead  brook  «hall  be  used  as  a  source  of 
water  supply,  the  city  of  Plattsburgh  with  the  assist- 
ance of  the  State  Dei)artment  of  Health  shall  enact 
suitable  rules  and  regulations  for  the  sanitary  pro- 
tection of  the  watershed  tributary  to  Mead  pond  and, 
before  drawing  water  from  that  reservoir,  the  water- 
shed shall  be  put  into  sanitary  condition,  as  required 
by  such  rules  and  regulations. 

5.  After  these  works  have  been  constracted  they 
shall  be  inspected  by  and  be  subject  to  the  approval 
of  this  Commission,  and  such  works  shall  not  be  oper- 
ated imtil  permit  to  do  so  has  been  issued  by  this  Com- 
mission, as  provided  by  section  523  of  the  Conserva- 
tion Law. 

In  consideration  of  the  above  and  subject  to  the 
above  modifications,  the  Commission,  therefore,  finds 
and  determines : 

First.  That  the  plans  proposed  are  justified  by  pub- 
lic necessity. 

Second.  That  said  plans  provide  for  the  proper  and 
safe  construction  of  all  work  connected  therewith. 

Third.  That  said  plans  provide  for  the  proper  pro- 
tection of  the  supply  and  the  watershed  from  contami- 
nation and  for  the  proper  filtration  of  such  additional 
supply. 

Fourth.  That  said  plans  are  just  and  equitable  to 
the  other  municipalities  and  civil  divisions  of  the  State 
affected  thereby  and  to  the  inhabitants  thereof,  par- 
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ticular  consideration  being  given  to  their  present  and 
future  necessities  for  sources  of  water  supply. 

Fifth.  That  said  plans  make  fair  and  equitable  pro- 
visions for  the  determination  and  payment  of  any  and 
all  legal  damages  to  persons  and  property,  both  direct 
and  indirect,  which  will  result  from  the  execution  of 
said  plans  or  the  acquiring  of  said  lands. 

Wherefore,  The  Conservation  Conmiission  does 
hereby  approve  the  said  application  of  the  city  of 
Plattsburgh  as  thus  modified. 

In  witness  thereof  the  Conservation  Commis- 
sion has  caused  this  determination  and 
approval  to  be  signed  by  the  Commissioner 
and  has  caused  its  official  seal  to  be  affixed 
[li.  s.]  hereto  and  has  filed  the  same  with  all  maps, 
plans,  reports  and  other  papers  relating 
thereto  in  its  office  in  the  city  of  Albany  this 
29th  day  of  April,  1921. 

Conservation  Commission 

Geo.  D.  Pratt 
Commissioner 
Attest : 

J.  J.  Farrell 

Asst.  Secretary  to  the  Commission 
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In  the  Matter  of  the  Claim  for  Compensation  nnder 
the  Workmen's  Compensation  Law  made  by  Norma 
Dunham  on  Account  of  the  Death  of  Charles 
Grimes  (Jackson)  against  MgClintock  Marshaix 
Company,  Employer,  and  Liberty  Mutual  Insur- 
ance Company,  Insurance  Carrier 

Case  No.  276255 

(State  Industrial  Commission,  March  15,  1921) 

Claim  for  compensation  by  aUeged  wife  and  iUegitimate  child  dis- 
allowed. 

A  marriage  contracted  in  the  state  of  Ohio  by  parties  under 
the  age  of  consent  is  void  unless  confirmed  by  cohabitation  after 
arriving  at  age  of  consent  A  child  born  of  such  marriage  is 
illegitimate. 

An  award  of  compensation  may  not  be  made  to  an  illegitimate 
child  unless  it  is  both  acknowledged  and  supported  by  the 
deceased  parent. 

Bernard  L.  Sheintag,  counsel  to  State  Industrial 
Commission. 

F.  J.  Maclntyre  and  T.  A,  McGarrity,  for  employer 
and  insurance  carrier. 

Claimant  in  person. 

Sayer,  Commissioner. —  This  is  a  claim  for  death 
benefits  by  the  alleged  wife  of  Charles  Grimes 
(Jackson)  for  herself  and  infant.  Charles  Grimes, 
sometimes  known  as  Charles  Jackson,  was  killed  in 
New  York  while  in  the  employ  of  McClintock  Marshall 
Company  on  or  about  January  11,  1919.  An  award 
was  heretofore  made  for  death  benefits  to  his  mother 
as  a  dependent,  which  award  was  affirmed  on  appeal 
by  the  Appellate  Division. 
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A  claim  is  now  filed  by  Norma  Dunham,  who  resides 
at  Portsmouth,  0.,  alleging  that  she  was  tiiie  wife  and 
that  her  child,  James  Bobert  Grimes,  is  the  child  of 
the  said  Charles  Grimes  (Jackson). 

The  facts  as  disclosed  by  the  record  are  that  on  or 
about  the  3d  day  of  March,  1917,  the  claimant,  Norma 
Meadows,  sometimes  known  as  Norma  Blevins,  and 
Charles  Grimes,  otherwise  known  as  Charles  Jackson, 
were  married  by  a  minister  at  Portsmouth,  0.  Upon 
the  application  for  a  marriage  license  the  said 
Charles  Grimes  gave  his  age  as  twenty-one  years 
whereas,  in  fact,  he  was  under  the  age  of  sixteen.  The 
claimant  and  the  said  Charles  Grimes  lived  together 
as  man  and  wife  for  a  period  of  about  three  weeks 
when  they  separated.  There  seems  to  be  some  dispute 
as  to  cause  of  separation.  Shortly,  thereafter,  how- 
ever, an  action  was  brought  by  the  said  Charles 
Grimes,  through  his  mother,  Nora  Jackson,  as  his  next 
friend,  against  the  said  Norma  Grimes  for  an  annul- 
ment of  the  marriage.  This  action  was  never  brought 
to  trial,  but  on  or  about  the  25th  day  of  April,  1917, 
the  said  claimant,  Norma  Grimes,  made  a  complaint 
against  the  said  Charles  Grimes  as  a  juvenile  delin- 
quent, alleging  he  was  such  a  delinquent  because  of 
the  fact  that  lie  swore  falsely  to  his  age  upon  the 
application  for  his  marriage  license.  Upon  such  com- 
plaint Charles  Grimes  was  adjudged  to  be  a  juvenile 
delinquent  and  was  committed  to  the  State  Industrial 
School  for  Boys  at  Portsmouth,  0. 

The  claimant,  Norma  Grimes,  and  the  said  Charles 
Grimes  never  thereafter  met  but  subsequently,  and 
on  or  about  April  18, 1918,  the  said  Norma  Grimes  was 
married  to  one  Earl  Dunham,  whom  she  shortly  there- 
after left. 

In  the  meantime,  and- on  or  about  the  1st  day  of 
December,  1917,  a  son,  the  said  James  Robert  Grimes, 
was  bom  to  the  said  Norma  Grimes. 
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There  has  been  put  in  evidence  before  ns  section 
11,181  of  the  Ohio  General  Code,  which  provides  as 
follows :  '  ^  Male  persons  of  the  age  of  18  years,  and 
female  persons  of  the  age  of  16  years,  not  nearer  of 
kin  than  second  consins  and  not  having  a  hnsband  or 
wife  living,  may  be  joined  in  marriage.  Male  persons 
nnder  the  age  of  21  years,  and  female  persons  under 
the  age  of  18  years,  must  first  obtain  the  consent  of 
their  fathers  respectively,  or  in  case  of  the  death  or 
incapacity  of  their  fathers,  then  their  mothers  or 
guardian." 

It  thus  appears  that  at  the  time  of  his  marriage  to 
the  said  Norma  Meadows  the  said  Charles  Grimes  was 
incompetent  lawfully  to  contract  a  marriage, '  and  we 
are  met  with  the  proposition  whether  the  said  mar- 
riage was  absolutely  void  or  merely  voidable.  Our 
attention  has  been  directed  to  the  case  of  Shafter  v. 
State,  20  Ohio,  1,  which  is  the  leading  case  in  Ohio 
upon  the  subject.  In  that  case  interpreting  the  statute 
of  Ohio,  which  was  identical  with  the  language  in  the 
present  statute  except  as  to  the  age  and  the  degree 
of  consanguinity  of  persons  eligible  to  contract  a  valid 
marriage,  the  Supreme  Court  of  Ohio  held  that  a  mar- 
riage between  persons,  one  of  whom  was  under  the 
age  permitted  by  law  in  that  state,  was  absolutely  void 
and  might  be  treated  as  a  nullity  and  disregarded  by 
the  parties  unless  such  marriage  was  subsequently 
ratified  by  the  cohabitation  of  the  parties  after  both 
had  became  of  competent  age.  In  the  head  note  to 
that  case  appears  the  following : 

'  ^  1.  Marriages  in  this  state,  contracted  by  male 
persons  under  the  age  of  18,  and  female  persons  under 
the  age  of  14,  are  invalid  unless  confirmed  by  cohabi- 
tation after  arriving  at  those  ages  respectively. 

'^  2.  Such  a  marriage,  not  thus  confirmed,  does  not 
subject  a  party  to  punishment  for  bigamy  for  contract- 
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ing  a  subsequent  marriage  while  the  first  husband 
or  wife  is  living. ' ' 

This  case  it  appears  has  been  followed  in  numerous 
decisions  in  the  State  of  Ohio  and  has  been  cited  and 
followed  as  the  Ohio  law  by  the  courts  of  this  state. 
In  the  case  of  People  v.  Corbett^  49  App.  Div.  514,  a 
conviction  for  bigamy  was  reversed  by  our  Appellate 
Division  where  it  appears  that  the  prior  marriage 
had  been  contracted  in  Ohio  by  the  defendant  when 
one  of  the  parties  to  the  marriage  was  under  the  legal 
age  of  consent  in  Ohio. 

I  am  constrained  to  hold,  therefore,  that  the  alleged 
marriage  between  Charles  Grimes  and  the  claimant. 
Norma  Meadows,  on  the  3d  day  of  March,  1917,  was 
without  legal  effect  and  was  in  fact  no  marriage  at 
all.  The  claimant  herself  evidently  so  regarded  it, 
for  she  contracted  another  marriage  with  the  said 
Dunham  prior  to  the  date  of  the  death  of  the  said 
Grimes  and  without  there  having  been  any  divorce 
or  annulment  or  other  decree  of  the  court. 

As  to  the  claim  on  behalf  of  the  infant  James  Robert 
Grimes  the  proofs  establish  to  my  satisfaction  that 
the  said  child  is  the  child  of  the  said  Norma  Meadows 
and  Charles  Grimes.  It  is  true  the  date  of  birth  is 
somewhat  shrouded  in  doubt  owing  to  the  fact  that 
the  certificate  filed  with  the  registrar  of  vital  statis- 
tics was  not  filed  until  about  two  years  after  the  birth 
of  said  child  and  it  would  appear  that  the  physician 
making  the  certificate  had  no  accurate  record  as  to 
the  date  but  was  obliged  to  rely  on  the  date  as  given 
to  him  by  the  mother.  Still,  there  is  no  proof  to  the 
contrary  and  we  must  accept  the  mother's  statement 
as  to  the  date  of  birth,  and  I  may  say  that  from  my 
own  observation  of  the  child  it  would  seem  to  be  of 
the  age  alleged  by  the  mother.  Section  3  of  the  Com- 
pensation Law  in   subdivision  11  defines  the  word 
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'^  child "  to  include  among  others  an  illegitimate 
child  if  acknowledged  by.  the  parent  and  dependent 
upon  him.  I  have  no  difficulty  in  finding  and  do  find 
that  the  child,  James  Robert  Grimes,  is  the  child  of  the 
said  Charles  Grimes,  deceased,  and  unfortunately  by 
the  law  of  Ohio  illegitimate.  No  proof  whatsoever 
has  been  produced  to  show  that. the  child  was  ever 
acknowledged  by  the  said  Charles  Grimes  as  being  his 
child,  nor  has  it  been  shown  that  the  child  was  depend- 
ent upon  hint  It  is  not  claimed  that  the  said  Charles 
Grimes  ever  contributed  anything  toward  the  support 
of  the  child  although  a  letter  in  evidence  from  the 
claimant  to  the  said  Charles  Grimes  did  request  finan- 
cial assistance  for  him.  Under  our  law,  however,  we 
may  not  make  an  award  to  an  illegitimate  child  unless 
it  was  both  acknowledged  and  supported  by  the 
deceased  parent.  The  claim  on  behalf  of  the  child 
James  Robert  Grimes,  therefore,  must  be  disallowed. 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law  made  by 
Anbbew  Lakguist  against  J.  &  J.  Slater  and 
Travelers  Insurance  Company 

Case  No.  1955215 

(State  Industrial  Commission,  March  30,  1921) 

Claim  for  compenaation  disallowed. 

Where  a  manufacturer's  work  is  done  upon  machinery  owned 
by  operatives,  upon  their  own  time  and  upon  premises  main- 
tained by  themselves,  the  operatives,  as  to  the  manufacturer, 
are  independent  contractors  and  not  employees  within  the  mean- 
ing of  the  Compensation  Law. 

Bernard  L.  Sheintag,  counsel  to  State  Industrial 
Commission. 


110  State  Department  Beports 

[YoL  26]  State  Industrial  Commission 

Fred.  R  Vogt,  for  J.  &  J.  Slater,  and  E.  A. 
Willoughby,  for  Travelers  Insurance  Company. 

Claimant  in  person. 

Sater,  Commissioner. —  In  this  case  the  injured  man 
was  engaged  in  working  on  shoes.  The  work  was  being 
done  for  J.  &  J.  Slater,  who  are  in  the  business  of 
manufacturing  shoes.  The  accident  occurred  at  a  shop 
293  Eighth  avenue,  whereas  the  location  of  the  busi- 
ness of  J.  &  J.  Slater  is  415  Fifth  avenue,  227  Lexing- 
ton avenue  and  24  East  Fifth-seventh  street,  all  in 
New  York  city.  The  policy  contains  a  provision  under 
which  are  excluded  injuries  *  *  sustained  by  piece  work- 
ers operating  away  from  the  assured 's  premises.  *' 
The  question  arises  whether  the  claimant  is  an 
employee  of  J.  &  J.  Slater  within  the  meaning  of  the 
Compensation  Law. 

It  appears  that  in  the  custom  shoe  business  the 
manufacturer  gives  out  work  to  shoemakers  who  either 
take  the  work  home  with  them  or  take  it  to  small  shops 
that  are  maintained  sometimes  by  a  number  of  such 
workers  in  oonmion.  They  do  the  work  in  their  own 
time  upon  their  own  machinery  and  upon  premises 
maintained  by  themselves.  The  manufacturer  is  not 
responsible  for  the  maintenance  of  such  premises. 

I  am  of  the  opinion  that  as  to  the  manufacturer  such 
individuals  are  independent  contractors  and  are  not 
employees  within  the  meaning  of  the  Compensation 
Law.  I  have  discussed  this  question  with  my  col- 
leagues and  the  Commission  is  unanimous  with  the 
position  stated  here. 

It,  therefore,  follows  that  the  injured  man  is  not  an 
employee  of  J.  &  J.  Slater  and  his  claim  against  that 
company  must  be  disallowed. 


Petition  op  Yonkers  Eailroad  Co.  Ill 
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In  the  Matter  of  the  Petition  or  Complaint  of  The 
YoNKEBs  Eailroad  Company  under  Subdivision  1, 
Section  49,  Public  Service  Commissions  Law,  for 
Permission  to  Charge  Certain  Passenger  Fares  on 
its  Railroad  ^^^.^  ^^  ^^ 

In  the  Matter  of  the  Petition  or  Complaint  of  New 
York,  Westchester  and  Connecticut  Traction 
Company  under  Subdivision  1,  Section  49>  Public 
Service  Commissions  Law,  for  Permission  to 
Charge  Certain  Passenger  Fares  on  its  Railroad 

Case  No.  8097 

In  the  Matter  of  the  Petition  or  Complaint  of  The 
Westchester.  Electric  Railroad  Company  under 
Subdivision  1,  Section  49,  Public  Service  Commis- 
sions Law,  for  Permission  to  Charge  Certain 
Passenger  Fares  on  its  Railroad 

Case  No.  8098 

(Public  Service  Commission,  Second  District,  April  7,  1921) 

Street  railways  —  fares  —  franchise  —  jurisdiction  of  Oommission. 

Where  a  consent  granted  by  a  municipality  to  a  street  rail- 
way purports  to  limit  the  fare  to  be  charged  between  points 
within  and  points  without  the  boundaries  of  the  consenting 
municipality,  such  limitation  does  not  deprive  this  Commis- 
'  sion  of  power  to  fix  a  just  and  adequate  fare. 

This  Conunission  has  no  jurisdiction  to  fix  fares  for  the 
transportation  of  passengers  between  points  in  this  district 
and  points  in  the  First  Public  Service  Commission  District 
even  where  the  operating  railroad  company  merely  has  operat- 
ing rights  and  does  not  own  or  lease  the  ground  over  which  the 
operations  in  the  First  District  are  limited. 

Since  the  enaotment  of  chapter  136  of  the  Laws  of  1921,  no 
benefit  ean  accrue  to  the  municipality  or  patrons  of  a  street 
railroad  company  making  an  order  fixing  a  rate  of  fare  effec- 
tive for  a  limited  period  only,  inasmuch  as  at  any  time  upon 
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the  filing  of  a  complaint  the  burden  of  justifying  the  rate  is 
placed  on  the  company. 

Where  a  street  railroad  company  shows  itself  to  be  entitled 
to  certain  rate  of  fare  applied  for,  it  should  not  be  required 
as  a  condition  of  granting  such  relief  to  shorten  to  a  term  of 
years  its  franchises  which  it  now  holds  in  perpetuity. 

Orders  entered  holding  that  it  is  unreasonable  to  require  the 
yarious  companies  to  transport  passengers  between  points  in 
different  municipalities  for  a  single  five-cent  fare,  and  per^ 
mitting  in  each  cose  the  petitioners  to  continue  to  collect  fares 
on  the  basis  of  the  present  zoning  system. 

Alfred  T.  Davison  and  Addison  B.  Scoville,  for  the 
applicants. 

William  A.  Walsh,  corporation  counsel ;  William  J. 
Wallin,  mayor;  and  Benjamin  Fitzgibbons,  alderman^ 
for  the  city  of  Yonkers. 

John  J.  Broderick,  assistant  corporation  counsel, 
for  the  city  of  Yonkers. 

P.  W.  Clark,  corporation  counsel,  for  the  city  of 
Mount  Vernon. 

A.  D.  Britton,  for  the  village  of  Bronxville, 

Kellogg,  Commissioner. —  In  these  proceedings  the 
petitioners,  affiliated  companies  engaged  in  the  opera- 
tion of  street  surface  railways  in  the  southerly  part  of 
Westchester  county,  petition  to  be  authorized  and 
empowered  to  continue  to  collect  fares  on  the  basis  of 
the  present  zoning  system. 

The  Yonkers  Bailroad  Company  operates  a  street 
surface  railroad  in  the  city  of  Yonkers,  extending 
from  that  city  to  various  nearby  municipalities,  and 
over  the  tracks  of  the  Union  Railroad  Company  it 
operates  certain  lines  to  points  in  the  city  of  New 
York. 
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The  Westchester  Electric  Railroad  Company  oper- 
ates lines  in  the  cities  of  Mount  Vernon  and  New 
Rochelle,  and  neighboring  municipalities  in  southern 
Westchester  county,  including  lines  extending  into  the 
city  of  New  York. 

The  New  York,  Westchester  and  Connecticut  Trac- 
tion Company  operates  a  street  surface  railroad  in 
the  city  of  Mount  Vernon  and  neighboring  munici- 
palities. 

Certain  of  the  franchises  under  which  each  of  these 
railroad  companies  operated  contain  restrictions  limit- 
ing the  fare  to  be  collected  for  the  transportation  of 
passengers  from  points  within  the  consenting  mxmici- 
palities  to  points  in  other  municipalities  to  five  cents. 

In  April,  1919,  the  railroad  companies  applied  to  the 
authorities  of  these  various  municipalities  and 
received  from  them  waivers  of  these  respective  fare 
limitations  effective  for  two  years,  which  waivers 
expire  in  the  case  of  the  Yonkers  Railroad  Company 
April  19, 1921,  and  in  the  case  of  the  other  companies 
April  15, 1921. 

The  effect  of  these  waivers  was  to  permit  the  col- 
lection of  fares  by  zones.  Generally  each  municipality 
was  constituted  a  zone  in  which  a  separate  fare  of  five 
cents  was  authorized,  notwithstanding  the  limiting 
franchises  granted  by  the  municipalities  prohibiting 
the  collecting  of  a  fare  in  excess  of  five  cents  for  an 
entire  through  trip. 

This  general  rule  as  to  each  municipality  constitut- 
ing a  zone  was  modified  as  to  the  line  on  South  Broad- 
way in  Yonkers,  where  that  i)ortion  between  McLean 
avenue  and  the  southerly  line  of  the  city  of  Yonkers 
constituted  an  overlapping  zone,  to  and  from  x)oints 
in  which  passengers  were  to  be  transported  from  and 
to  points  in  the  city  of  New  York  for  a  single  fare. 

Tariffs  were  accordingly  filed  on  short  notice  with 

permission  of  this  Commission  placing  in  effect  the 
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fares  to  be  collected  in  various  zones  in  accordance 
with  the  agreements  entered  into  with  the  municipali- 
ties waiving,  in  a  measure,  the  fare  limiting  franchise 
restrictions. 

On  August  17,  1920,  in  case  No.  7571,  24  St.  Dept 
Bep.  16,  another  overlapping  zone  was  established  by 
this  Commission,  on  the  complaint  of  the  Armour  Vil- 
lage Park  Association  and  the  city  of  Yonkers.  By 
this  order  it  was  provided  that  passengers  should  be 
transported  to  and  from  points  in  the  city  of  Yonkers 
between  Cross  street  and  the  easterly  city  boundary 
and  certain  points  in  the  adjacent  town  of  Easi- 
ohester,  for  a  single  fare. 

The  periods  provided  by  the  resolutions  of  the 
various  municipalities  to  collect  these  fares  by  zones, 
notwithstanding  fare  restrictions  in  the  franchises,  are 
about  to  expire,  and  the  companies,  instead  of  attempt^ 
ing  to  negotiate  with  the  various  municipalities,  have 
come  directly  to  the  Commission  for  permission  to 
continue  to  charge  the  fares  which  have  been  effective 
under  the  zoning  plan,  for  a  further  period. 

The  municipalities  raise  a  question  as  to  the  juris- 
diction of  this  Commission  under  the  Quinhy  case.  It 
has  frequently  been  held  by  this  Commission,  and  by 
the  Supreme  Court  in  Koehn  v.  Public  Service  Com- 
mission, 107  Misc.  Bep.  151,  that  this  Commission  has 
jurisdiction  in  these  matters  notwithstanding  an 
attempt  by  a  local  municipality  to  fix  the  fares  for  the 
transportation  of  passengers  beyond  its  boundaries. 

Another  question  as  to  jurisdiction  is  raised  in 
regard  to  allowing  the  Commission  to  fix  fares  for  the 
transportation  of  passengers  between  points  in  the 
municipalities  in  Westchester  county  and  points  in  the 
city  of  New  Yotk. 

Section  5  of  the  Public  Service  Commissions  Law, 
as  it  stood  before  its  amendment  by  chapter  134  of 
the  Laws  of  1921,  provided : 
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**  1.  The  jurisdiction,  supervision,  powers  and 
duties  of  the  public  service  commission  in  the  first 
district  shall  extend  under  this  chapter : 

**a.  To  railroadfi  and  street  railroads  lying  ^delu- 
sively within  that  district,  and  to  the  persons  or  cor- 
porations owning,  leasing  or  operating  the  same  ; 

*  ^  b.  To  street  railroads  any  portion  of  whose  lines 
lies  within  that  district,  to  all  transportation  of 
persons  or  property  thereon  within  that  district  or 
from  a  point  within  either  district  to  a  i)oint  within 
the  other  district,  and  to  the  persons  or  corporations 
owning,  operating  or  leasing  the  said  street  railroads ; 
provided,  however,  that  the  commission  for  the  second 
district  shall  have  jurisdiction  over  such  portion  of 
the  lines  of  said  street  railroads  as  lies  within  the 
second  district,  and  over  the  persons  or  corporations 
owning,  operating  or  leasing  the  same,  so  far  as  con- 
cerns the  construction,  maintenance,  stationary  equip- 
ment, terminal  facilities,  stations,  and  local  transpor- 
tation facilities  of  said  street  railroads  within  the 
second  district;    •     •     • 

^  *  3,  All  jurisdiction,  supervision,  jwwers  and 
duties  under  this  chapter  not  specifically  granted  to 
the  public  service  commission  of  the  first  district  shall 
be  vested  in,  and  be  exercised  by,  the  public  service 
commission  of  the  second  district,  including  the  regu- 
lation and  control  of  all  transportation  of  persons  or 
property,  and  the  instrumentalities  connected  with 
such  transx)ortation,  on  any  railroad  other  than  a 
street  railroad  from  a  point  within  either  district  to  a 
point  within  the  other  district/' 

The  counsel  for  the  company  contends  that  the  pro- 
vision of  the  statute  which  extended  the  jurisdiction 
of  the  First  District  Commission  to  transportation 
between  points  within  that  district  and  points  in  this 
district  over  street  surface  railroads  ''any  portion 
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of  whose  lines  lies  within  that  district,  *'  referred  only 
to  thoee  railroads  who  owned  the  roadbed  or  track 
within  the  first  district,  and  that  as  the  Yonkers  Bail- 
road  Company  did  not  own  the  track  in  the  city  of 
New  York  bnt  only  operated  over  the  track  of  the 
Union  Bailroad  Company,  the  jurisdiction  of  the  First 
District  Commission  did  not  attach. 

This  seems  to  be  too  narrow  a  construction  of  the 
meaning  of  the  word  * '  lines. ' '  The  section  manifestly 
refers  to  the  transportation  of  passengers,  and  where 
a  railroad  is  engaged  in  that  transportation,  whether 
over  lines  that  it  owns  or  leases  or  merely  over  those 
where  it  has  running  rights,  the  status  is  the  same, 
and  the  statute  undoubtedly  places  all  such  cases  of 
transportation  across  the  district  boundary  line  within 
the  control  of  the  First  District  Commission  where  it 
rests,  and  not  with  us. 

It  is  unnecessary  to  consider  the  effect  on  the  situa- 
tion as  to  the  jurisdiction  of  the  new  commission 
created  by  chapter  134  of  the  Laws  of  1921.  So  far  as 
the  powers  of  this  Commission  are  concerned,  extend- 
ing until  the  new  Commissioners  shall  be  appointed 
and  have  qualified,  such  powers  are  not  broader  than 
they  were  prior  to  the  enactment  of  the  amending 
statute.  Until  such  appointment  and  qualification,  the 
First  District  Commissioners,  the  Transit  Construc- 
tion Commissioner,  and  this  Commission,  are  per- 
mitted and  empowered  by  section  73  of  the  act  **  to 
exercise  all  powers  and  perform  all  the  duties  of  their 
respective  offices  as  prescribed  by  law  immediately 
prior  to  the  time  that  this  section  takes  effect. '* 

Over  the  fare  to  be  charged  for  the  transportation 
of  passengers  to  and  from  the  city  of  New  York,  this 
Conmaission,  therefore,  has  no  jurisdiction. 

Upon  the  merits  of  the  case  there  is  no  ground  for 
dispute.  Indeed,  none  is  made.  The  undisputed 
figures  submitted  show  quite  conclusively  that  the 
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respective  petitioners  are  entitled  to  continue   the 
present  fares. 

During  the  operations  thereunder  for  the  year  1920, 
the  income  of  the  Yonkers  Railroad  Company  from 
operation  was  $37,540.14,  which  would  be  a  return  at 
8  per  cent  on  less  than  $470,000.  The  car-bams  of  the 
company  and  the  betterments  between  January  1, 
1912,  and  February  8, 1915,  are  shown  to  have  a  value 
of  about  $625,000,  to  say  nothing  of  the  value  of  the 
rest  of  the  road.  The  book  value  of  its  road  and 
equipment  on  December  31,  1920,  was  $3,794,354.62. 
The  length  of  its  road  is  32.292  miles,  with  a  trackage 
of  54.867  miles,  42.124  miles  being  in  paved  street. 
There  can  be  no  doubt  that  the  value  of  the  invest- 
ment  is  many  fold  the  sum  of  $470,000  on  which  an 
ajyproximate  return  of  8  per  cent  was  received  in  1920. 

As  to  the  Westchester  Electric  Railroad  Company, 
it  was  shown  that  in  1920  it  did  not  earn  its  operating 
expenses,  taxes,  and  rents,  and  that  in  January,  1921, 
its  operations  resulted  in  a  deficit  over  revenue  of 
$7,465.57. 

As  to  the  New  York,  Westchester  and  Connecticut 
Traction  Company,  during  each  of  the  years  1916, 
1917,  1918,  and  1920  it  failed  to  earn  sufficient 
revenues  to  pay  operating  expenses. 

On  the  merits,  therefore,  the  petitioners  are  clearly 
entitled  to  the  relief  prayed  for. 

The  municipalities  urge  that  the  order  to  be  made 
by  thds  Commission  ^ould  be  but  for  a  short  period, 
and  six  months  is  suggested,  the  theory  being  that  at 
the  expiration  of  the  period  to  be  (fixed  the  burden  of 
proof  would  be  upon  the  railroads  to  justify  the  con- 
tinuance of  the  status  or  to  show  the  propriety  of 
increased  rates  if  requested.  This  is  entirely  unneces- 
sary under  the  recent*  legislation. 

Section  29  of  the  Public  Service  Commissions  Law 
now  provides  that  in  any  hearing  involving  a  rate 
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'^  the  burden  of  proof  to  show  that  the  change  in  rate 
if  proposed  by  a  common  carrier,  or  that  the  existing 
rate  if  on  motion  of  the  Commission  or  upon  com- 
plaint filed  with  the  Commission  it  is  proposed  to 
reduce  the  rate,  is  just  and  reasonable  shall  be  upon 
the  common  carrier.*' 

In  view  of  this  legislation  it  is  entirely  unnecessary 
to  fix  a  term  for  the  effectivenees  of  any  order  to 
be  made  herein  in  order  to  place  the  burden  of  proof 
upon  the  company  at  the  expiration  of  such  term, 
because  under  the  statute  as  it  is  now  phrased  a  com- 
plaint may  be  made  at  any  time  and  the  burden  there- 
upon placed  upon  the  carrier  to  show  the  justice  of  the 
current  rates.  The  rights  of  the  municipalities  would 
be  narrowed  and  not  broadened  if  an  order  could  be 
and  were  made,  effective  for  a  particular  period. 

The  city  of  Yonkers  further  urges  that  as  a  con- 
sideration for  the  extension  of  the  permission,  the 
franchises  held  by  the  Yonkers  Railroad  Company  in 
perpetuity  should  be  modified  by  the  Commission  so 
that  they  expire  after  a  period  of  fifty  years.  The 
imposition  of  such  a  drastic  condition  as  a  considera- 
tion precedent  to  granting  relief  to  which  the  com- 
pany is  manifestly  entitled  could  not  be  justified  in 
law  or  in  good  morals,  even  if  the  Commission  had 
power  thus  to  impair  the  value  of  the  intangible  proi>- 
erty  rights  of  the  petitioners  upon  which  their  securi- 
ties have  been  issued. 

Orders  should,  therefore,  be  entered  in  each  case 
holding  that  it  is  unreasonable  to  require  the  various 
companies  to  transport  passengers  between  points  in 
different  municipalities  for  a  eingle  five  cent  fare,  and 
I>ermitting  in  each  ca«e  the  petitioners  to  continue 
to  collect  fares  on  the  basis  of  the  present  zoning  sys- 
tem, for  the  transportation  of  all  passengers  between 
points  in  the  county  of  Westchester. 

All  concur. 


Complaint  against  Binghamton  :Gas  .Works     119 

Pnblie  Service  Commission,  Seeond  Distriet    [YoL  26] 


In  the  Matter  of  the  Complaint  under  Sections  71  and 
72,  Public  Service  Commissions  Law,  of  Thomas  A. 
Wilson,  as  Mayob  of  the  City  of  Binghamton, 
against  Binghamton  Gas  Wobks  a«  to  Prices 
Charged  the  Public  for  Gas  (Manufactured) ;  and 
as  to  the  Heat  Units,  Purity,  and  Pressure  of  the 
Gas  Furnished  in  Said  City 

Case  No.  7631 

(Public  Service  Commission,  Second  District,  April  10,  1021) 

Gas  companies  —  rates  —  Quality  —  pressure. 

Evidence  examined  and  rate  of  one  doUar  and  thirty-five 
cents  per  1,000  cubic  feet  allowed,  with  discount  of  ten  cents 
per  1,000  cubic  feet  for  prompt  payment,  during  period  ending 
October  first  next. 

Charles  G.  Blakeslee,  corporation  counsel,  and 
Charles  J.  Mangan,  assistant  corporation  counsel,  of 
the  city  of  Binghamton,  for  the  complainant. 

Hinman,  Howard  &  Kattell  (by  Harvey  D.  Hinman 
and  A.  Howard) ,  for  the  respondent. 

Irvine,  Commissioner. —  This  complaint  is  not  one 
against  the  rates  charged  by  the  respondent  but 
against  the  quality  and  pressure  of  the  gas  furnished. 
There  is  little  evidence  to  support  the  complaint  so 
far  as  it  relates  to  the  service. 

Qiiality:  It  is  true  that  during  a  portion  of  1920  the 
gas  failed  to  meet  the  standard  established  by  the 
Commission.  This  was  due  to  the  impossibility  at  that 
time  of  obtaining  oil  sufficient  in  quantity  to  maintain 
the  standard.  Other  water  gas  companies  had  the 
same  experience.  More  recent  tests  made  by  the 
Commission  show  no  defects  as  to  quality. 
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Pressure:  The  complaint  as  to  pressure  is  sup- 
ported by  the  testimony  of  the  city  engineer,  who 
established  a  recording  pressure  gauge  in  the  city  hall 
and  produced  certain  records  indicating  pressure  at 
times  above  the  maximum  of  three  and  three-fourths 
inches  provided  for  cities  of  the  second  class  by  sec- 
tion 322  of  the  General  Business  Law.  The  evidence 
as  to  the  method  of  making  the  tests  is  not  very  con- 
vincing. Tests  made  by  the  Commission  indicate  a 
maximum  pressure  of  four  and  two-tenths  inches  and 
a  minimum  of  three  and  six-tenths  inches.  The 
engineers  of  the  Commission  deem  this  result  entirely 
proper  for  the  plant  in  question.  Should  the  company 
keep  well  within  the  statutory  limit,  there  might  even 
be  some  impairment  of  the  service.  Nevertheless,  it 
should  endeavor  not  to  exceed  the  maximum. 

The  Rates:  For  reasons  which  will  appear,  it  is 
desirable  to  state  a  history  of  the  rates.  Prior  to 
January,  1904,  the  rate  in  Binghamton  was  one  dol- 
lar and  forty  cents  net.  At  that  time  it  was  reduced 
to  one  dollar  and  twenty-five  cents.  July  1,  1911,  a 
further  reduction  was  made  to  one  dollar  and  ten 
cents.  In  1915  a  complaint  was  filed  with  the  Com- 
mission against  this  rate.  Negotiations  took  place 
between  the  company  and  the  municipal  authorities 
whereby  one  dollar  was  fixed  as  a  fair  rate,  and  that 
settlement  was  accepted  by  the  Commission.  In  1919 
the  rate  was  increased  to  one  dollar  and  twenty  cents 
net  and  another  complaint  was  filed.  This  again  was 
followed  by  negotiations  between  the  city  and  the 
company  resulting  in  a  stipulation  whereby  the  rate 
was  reduced  to  one  dollar  and  fifteen  cents  net,  and 
the  complaint  was  closed.  The  rates  now  complained 
against  were  provided  by  tariffs  effective  July  1, 1920, 
and  are  one  dollar  and  fifty-five  cents  per  1,000  cubic 
feet  for  the  first  10,000  cubic  feet,  with  ten  cents  per 
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1,000  cubic  feet  discount  for  prompt  payment.  There 
is  also  a  minimum  bill  of  fifty-five  cents,  with  five 
cents  discount  for  prompt  payment. 

Hearings  were  closed  about  November  1,  1920,  but 
briefs  were  not  filed  until  about  the  end  of  January 
of  the  present  year.  In  the  meantime,  substantial 
reductions  had  taken  place  in  the  prices  of  bituminous 
coal  and  of  oil.  As  we  are  determining  rates  for  the 
future  and  not  for  the  past,  we  cannot  assimie  the 
continuance  of  the  prices  disclosed  by  evidence  relat- 
ing to  the  summer  and  autumn  of  1920  as  against 
our  knowledge  of  these  reductions. 

The  Rate  Base:  The  evidence  is  entirely  lacking  in 
data  enabling  us  to  determine  with  any  degree  of 
accuracy  the  value  of  the  plant  or  the  amount  of  the 
investment  therein.  The  burden  of  proof  is  on  the 
complainant  under  the  present  law.  It  is  practically 
impossible  for  the  complainants  in  nearly  all  such 
cases  to  meet  this  burden  upon  the  question  of  value. 
In  this  situation  the  city  proposes  to  establish  a  base 
by  taking  the  amount  of  the  outstanding  capital 
securities,  bills  payable,  and  certain  other  items, 
amounting  in  all  to  $1,525,000,  and  deducting  there- 
from $270,000,  the  amount  of  certain  items  which  the 
city  claims  should  not  enter  into  the  calculation,  thus 
yielding  as  a  result  $1,255,000  as  the  rate  base.  This 
is  a  crude  method  but  perhaps  the  only  one  available 
to  the  complainant.  Should  we  adopt  it,  it  would  be 
necessary  to  withdraw  some  of  the  items  included 
and  to  include  most  of  the  items  which  the  city  thinks 
should  be  deducted.  Happily,  the  situation  does  not 
require  us  to  proceed  by  this  method.  The  company 
contends  that  it  must  be  presumed,  in  view  of  the 
history  of  the  rates  in  the  past,  that  they  have  been 
just  and  fair,  at  least  as  regards  the  rates  of  1915 
and  the  rates  of  1919,  which  were  fixed  as  the  result 
of  negotiations  with  the  municipal  authorities  after 
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an  examination  or  an  opportunity  for  examination 
of  the  company's  records.  The  company  presented 
its  case  upon  this  theory,  and  therefore  directed  its 
efforts  to  showing  increased  costs  requiring  an 
increase  from  the  1919  rates  to  those  complained 
against.  An  examination  of  the  reports  of  the  com- 
pany shows  that  in  the  past  it  has  received  an  income 
available  for  interest  and  dividends  representing  an 
8  per  cent  return  on  the  following  sums:  1915, 
$1,273,000;  1916,  $1,207,000;  1917,  $1,278,000;  1918, 
$1,048,000;  1919,  $1,283,000;  1920,  $1,362,000. 

Therefore  it  is  evident  that  the  rates  prior  to  1920 
have  been  yielding  just  about  a  fair  return  on  the 
value  assumed  by  the  city.  This  justifies  the  com- 
pany's contention  that  the  previous  rates  must  be 
assumed  to  have  been  fair  during  the  periods  in  which 
they  were  in  force.  We  feel,  therefore,  justified  in 
proceeding  with  the  examination  upon  the  company's 
theory,  as  it  so  closely  accords  with  the  city's,  that 
the  same  result  would  be  reached  by  either  method. 

Operating  Results:  The  evidence  submitted  by  the 
company  shows  the  aictual  expenses  in  1920,  and  its 
own  estimates  for  the  year  ending  August  31,  1921, 
to  be  slightly  less  than  they  were  in  1919.  Therefore 
any  increase  in  rates  must  be  due  to  increased  cost 
of  production.  For  the  first  eight  months  of  1921 
the  company  estimates  the  cost  of  steam  coal  at  three 
dollars  a  ton  at  the  mines,  or  five  dollars  and  thirty- 
four  cents  at  the  plant.  It  estimates  generator  coal 
at  five  dollars  and  seventy  cents  at  the  mines,  or 
eight  dollars  and  fifty-nine  cents  at  the  plant.  The 
Commission  is  not  in  possession  of  any  evidence  or 
information  justifying  it  in  reducing  these  estimates. 
Oil,  however,  was  estimated  at  the  time  of  the  hear- 
ing at  fourteen  and  ninety-one  one-hundredths  cents 
per  gallon.  In  this  commodity  there  has  been  a  very 
grcmt  decline,  and  it  is  not  likely  that  there  will  be  in 
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the  near  future  any  substantial  increase.  It  is 
entirely  practicable  at  present  to  make  time  contracts 
with  responsible  producers  which  will  safeguard  the 
company  in  this  respect.  Large  contracts  have  been 
made  at  nine  and  one-fourth  and  nine  and  one-half 
cents  a  gallon.  Evidence  recently  taken  is  to  the 
effect  that  one  large  gas  corporation  had  recently 
made  a  contract  by  which  it  secures  oil  at  about  seven 
cents.  We  do  not  feel  that  the  market  has  reached 
a  point  justifying  us  in  fixing  so  low  a  price,  but  if 
we  estimate  oil  at  nine  cents  it  would  seem  to  be  as 
fair  as  anything  now  practicable.  Applying  these 
commodity  prices  to  the  amounts  consumed  and  the 
gas  sold  in  1920,  we  find  that  the  cost  of  production 
per  1,000  cubic  feet  has  increased  as  compared  with 
1919,  when  the  one  dollar  and  fifteen  cents  rate  was 
fixed  as  follows : 

Production,  less  fuel $.01043 

Steam  coal 00670 

Generator  coal 03390 

Oil , 05540 

Total ; $.10643 


It  follows  that  the  sum  of  ten  cents  should  be  added 
to  the  1919  rate  in  order  to  reach  a  proper  rate 
under  existing  conditions.  This  gives  one  dollar  and 
twenty-five  cents  per  1,000  cubic  feet  as  the  maxi- 
mum rate  to  be  charged,  but  to  this  should  be  added 
ten  cents  in  order  to  permit  a  discount  of  ten  cents  a 
thousand  cubic  feet  for  prompt  payment. 

The  Commission  is  not  called  upon  and  does  not 
determine  whether  the  complaint  was  well  founded  at 
the  time  it  was  filed.  The  evidence  as  to  the  scarcity 
of  coal  and  the  high  prices  demanded  both  for  bitu- 
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minous  and  anthracite  in  the  summer  of  1920,  and  the 
evidence  relating  to  the  scarcity  and  abnormally  high 
price  of  oil  at  that  time^  in  fact  indicate  that  at  the 
time  the  tariff  was  filed  it  was  probably  entirely  justi- 
fied. The  actual  results  of  operation  in  1920  indicate 
that  the  company  did  not  under  the  new  tariffs  earn 
an  unconscionable  return  even  upon  the  rate  base  con- 
tended for  by  the  city.  Fortunately,  the  delay  which 
has  occurred  in  the  submission  of  the  case  and  in  its 
examination  by  the  Commission  has  been  a  period 
of  falling  prices  in  the  commodities  essential  to  gas 
production.  While  the  company  has,  therefore, 
received  a  certain  benefit  from  the  continuance  of  its 
1920  rates  to  the  present  time,  the  consumers  have 
by  reason  of  the  delay  now  obtained  a  rate  consider- 
ably lower  than  could  have  been  fixed  if  the  case  had 
beeii  more  promptly  submitted  and  decided.  Costs  are 
still  unstabilized,  and  the  rates  herein  provided 
should  be  fixed  for  only  a  short  period,  say  until  Octo- 
ber first  next. 

AU  concur. 


In  the  Matter  of  the  Petition  of  Erie  Railroad  Com- 
pany under  Section  54,  Railroad  Law,  for  Consent 
to  the  Discontinuance  of  the  Services  of  an  Agent 
at  Each  of  the  Stations  on  its  Railroad  Known  as 
Markhams,  Marilla,  Eden  Valley,  and  Griswolds 

Case  No.  8147 

(Public  Service  Commission,  Second  District,  April  19,  1921) 

Railroads  —  application  for  permission  to  discontinne  services  of 
agent  at  varions  stations  denied. 

The  Commission  is  fully  alive  to  the  needs  of  the  steam  car- 
riers, including  the  petitioner,  but  it  cannot  subscribe  to  the 
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proposition  that  their  situation  can  be  improved  by  impoverish- 
ing their  service  to  a  point  below  that  which  the  general  terma 
of  the  statute  require. 

M.  B.  Pierce,  general  attorney  Erie  Railroad 
Company. 

F.  L.  Bamett,  for  town  board  of  Alden  and  town 
board  of  Marilla. 

Henry  A.  Bly  and  George  F.  Zittel,  for  town  board 
of  Eden  Valley. 

Stednaan  &  Waterman,  for  town  board  of  Darien. 

James  E.  Bixby,  for  town  of  Markhams. 

HiUj,  Chairman. —  Petitioner  has  asked  in  the  on-e 
application  for  permission  to  discontinue  the  agent 
at  each  of  the  stations  above  mentioned,  and  while 
the  application  should  be  determined  as  to  each  sta- 
tion upon  the  particular  facts  concerning  that  station, 
the  facts  concerning  all  of  the  stations  are  so  similar 
that  the  considerations  which  will  enter  into  a  deter- 
mination as  to  one  are  applicable  to  all. 

The  petition  alleges  that  the  earnings  derived 
from  the  stations  in  question  are  not  sufficient  rea- 
sonably to  warrant  or  justify  under  present  necessi- 
ties and  conditions  their  continuance  as  agency 
stations. 

The  evidence  shows  the  receipts  from  freight  and 
passenger  business  at  each  of  these  stations  for  a 
period  of  five  calendar  years  last  past,  the  expenses 
of  operating  the  station  at  the  present  time,  and  also 
the  amount  of  saving  which  the  discontinuance  of  the 
services  of  an  agent  is  expected  to  bring  about,  as 
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follows  (includes  revenue  on  freight  billed  to  station 
collect  and  prepaid ;  one  month  1920  estimated) : 

Mabkhams 

1916  1917  1918  1919  1920 

Freight $8.410  14      $5,360  40      $4.263  36      $8.392  55       $8.285  42 

FasBenger 675  08  754  74  689  38  913  76  79127 

$9.085  22     $6,115  14      $4,952  74      $9.306  81        $9.076  69 

Station  expeoflv $1,692  60 

Saving 1,300  00 

MaRIIIiA 

FVeight $8,276  45     $7,220  91     $7,489  08     $6.470  24     $10.496  48 

PasMngw 2.12172        1,884  43       1,523  89        1,867  61         2,187  15 

$10,398  17     $9.105  34     $9.012  92     $8.837  85     $12.683  58 

Station  e^MOMi $1,873  60 

Saving 1,578  60 

Edbn  Vallbt 

Freight $2.797  77     $1,929  66     $3,968  48     $5,328  09       $5.826  22 

PasMngw 1.137  23        1.232  15       1,427  60       1,49127         1,293  37 

$3.935  00     $3,161  81      $5,395  98     $6.819  96       $7,119  59 

Station  ea^MnflM $1,667  60 

Saving 1,867  60 

Gbibwolds 

Freight $5,620  20     $3,726  25     $4.806  80     $6.267  52       $5,21124 

Paasenger 1.590  12        1,230  83        1,21103       1,562  64         1,740  03 

$7,210  32      $4,957  08     $6,017  88     $7,830  16       $6,951  27 

Station  e^MUMi f  1.917  40 

Saving 1,617  40 

No  evidence  was  given  in  support  of  the  petition 
to  demonstrate  the  income  to  the  company  after  the 
payment  of  operating  expenses  and  services  rendered 
at  the  respective  stations.  It  was  shown  that  the 
operating  income  of  the  company  for  the  last  six 
months,  after  payment  of  fixed  charges,  has  been 
nominal.    This  statement  follows : 
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No  valuation  of  the  property  was  proved,  nor  does 
it  appear  what  relation  the  indebtedness  of  the  com- 
pany bears  to  the  fair  value  of  the  property. 

-The  evidence  indicates  that  these  are  all  old  sta- 
tions, and  that  ever  since  they  were  established  they 
have  each  been  operated  by  an  agent  whose  duty  it 
is  to  sell  passenger  tickets,  attend  to  the  receipt,  stor- 
age, handling,  and  delivery  of  baggage,  issue  bills  of 
lading  for  freight,  attend  to  the  delivery  of  incoming 
freight,  and  in  general  by  his  personal  presence  serve 
the  convenience  of  all  patrons  of  the  road  with  ref- 
erence both  to  passenger  and  freight  business. 

With  respect  to  the  Eden  Valley  station,  the  agency 
has  been  maintained  for  about  twenty  years.  The 
Marilla  station  was  built  in  1885,  and  the  Markhams 
station  seems  to  have  been  established  about  1874. 

It  is  proposed  that  after  the  agents  are  relieved  the 
stations  shall  be  kept  open  and  lighted,  but  that  no 
tickets  shall  be  sold,  no  baggage  checked,  and  no  bills 
of  lading  issued  from  the  stations;  that  passenger 
fares  shall  be  paid  on  the  train;  outgoing  baggage 
checked  by  the  train  baggageman  and  loaded  by  the 
train  crew;  and  incoming  baggage,  if  the  passenger 
is  with  the  baggage,  to  be  unloaded  at  the  station, 
and  if  he  is  not  with  the  baggage  it  will  be  taken  to 
the  next  open  station  beyond.  In  all  of  the  cases  the 
interval  to  the  next  station  eitlier  way  varies  from 
one  to  three  miles.  All  inbound  freight  will  neces- 
sarily have  to  be  prepaid,  and  outbound  less-than- 
carload  freight  will  be  picked  up  by  the  conductor 
at  the  station  and  loaded  by  him  after  the  signing 
of  the  bill  of  lading  by  the  shipper ;  and  the  same  is 
true  with  carload  freight.  Where  a  shipper  wishes 
to  ship  a  carload  of  freight  he  will  be  required  to 
order  the  car  from  the  nearest  station  still  maintain- 
ing an  agent;  and  if  he  wishes  to  ship  freight  to  one 
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of  the  four  stations  ^'  collect,"  it  will  have  to  go  to 
the  next  station  beyond  and  be  handled  there. 

It  is  thus  seen  that  the  proposed  redaction  in  the 
various  services  and  facilities  which  induce  patron- 
age of  the  road  for  both  passenger  and  freight  serv- 
ice is  radical  and  serious. 

The  law  applicable  to  the  subject  is  well  settled  and 
may  be  simply  stated.  The  common  carrier  is 
required  at  all  times  and  in  all  respects  to  give  such 
service  as  is  just  and  reasonable,  safe  and  adequate. 
If  the  proposed  reduced  service  meets  the  conditions 
prescribed  by  the  law  as  above  stated,  this  petition 
should  be  gpranted,  otherwise  it  should  be  denied.  The 
petition  alleges  as  a  further  ground  for  relief  that  in 
the  opinion  of  the  petitioner  it  is  no  longer  necessary 
to  maintain  the  stations  in  question  as  agency  sta- 
tions in  order  to  afford  adequate  service  for  the  pub- 
lic, and  that  the  withdrawal  of  the  agent  from  each 
of  said  stations  will  not  materially  affect  the  con- 
venience of  the  public  using  the  common  carrier 
facilities  of  the  petitioner.  This  states  a  good  ground 
for  the  relief  demanded,  and  if  the  allegation  is  sus- 
tained by  the  evidence  the  relief  must  be  granted. 
As  matter  of  fact,  however,  no  proof  was  given  to 
sustain  the  allegation.  On  the  contrary,  the  station 
supervisor  of  the  Buffalo  division  of  the  Erie  rail- 
road, who  has  jurisdiction  over  these  stations  and  is 
familiar  with  the  train  service  and  agent  service 
afforded  by  them,  admitted  on  the  stand  under  cross- 
examination  that  the  proposed  reduction  is  purely 
and  simply  a  cut  in  the  service  below  what  is  good 
service,  and  that  if  he  were  going  to  give  reasonable 
service  and  was  not  faced  with  the  demand  that  he 
decrease  operating  expenses,  he  would  not  consider 
that  the  service  previously  given  is  better  than  the 
people  are  entitled  to. 
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In  this  connection  it  would  seem  fair  to  assume, 
what  is  undoubtedly  the  fact,  that  during  the  long 
period  over  which  these  agents  have  been  maintained 
at  the  stations  in  question,  by  reason  of  the  service 
thus  furnished,  the  present  business  of  the  railroad 
company  has  gradually  been  built  up  to  its  present 
volume  from  comparatively  small  beginnings.  It  also 
appears  that  the  remuneration  of  the  agents  at  such 
stations  has  been  standardized  by  the  National  Bail- 
road  Labor  Board,  so  that  it  is  now  several  fold 
what  it  was  before  the  recent  action  of  the  board,  and 
were  it  not  for  this  fact  it  is  fair  to  assume  that  this 
and  many  other  similar  applications  would  not  be 
made.  It  also  appears  that  the  railroad  company  has 
now  pending  undetermined  before  the  board  an  appli- 
cation for  a  reduction  of  this  class  of  expenses. 

It  also  appears  that  by  reason  of  the  recent  increase 
of  forty  per  cent  in  freight  rates  and  twenty  per  cent 
in  passenger  rates  the  revenues  of  these  stations  will 
be  greatly  increased. 

This  application  is  typical  of  a  very  large  volume 
of  similar  applications  which  are  being  made  by  the 
railroads  generally  in  an  endeavor  to  improve  their 
financial  condition.  It  seems  to  the  Commission, 
however,  that  an  impoverishment  of  the  ordinary 
service  of  the  company  to  the  extent  here  proposed 
is  a  device  pregnant  with  most  grave  and  perhaps 
fatal  results.  It  is  difficult  to  see  how  any  ultimate 
good  can  inure  to  the  benefit  of  the  investors  in  these 
properties  by  a  deletion  of  service  to  a  point  where 
it  is  unjust,  unreasonable,  and  inadequate.  It  would 
seem  that  final  dissolution  lies  that  way  and  must 
inevitably  result.  This  consideration  derives  special 
significance  from  the  competition  with  the  steam  car- 
riers in  both  freight  and  passenger  business  which  is 
now  possible  by  motor  vehicles.    And  here  another 


132  State  Department  Bepobts 

[YoL  26]    Public  Service  Commission;  Second  District 

thought  snggestB  itself.  It  is  the  policy  of  all  regu- 
latory bodies  to  protect  public  utilities  against  undue 
competition,  but  where  it  appears  that  the  existing 
utility  is  not  properly  providing  its  public  service  and 
is  not  giving  a  service  which  is  just  and  reasonable, 
safe  and  adequate,  then  there  is  no  longer  any  war- 
rant for  such  protection ;  and  when  a  company  admits 
that  its  service  is  unjust  or  unreasonable,  unsafe  or 
inadequate,  it  forfeits  its  right  to  protection  and  lays 
itself  open  to  any  competitor  who  sees  fit  to  enter 
the  field. 

The  Commission  is  fully  alive  to  the  needs  of  the 
steam  carriers,  including  the  petitioner,  but  it  can- 
not subscribe  to  the  proposition  that  their  situation 
can  be  improved  by  impoverishing  their  service  to  a 
point  below  that  which  the  general  terms  of  the  stat- 
ute require. 

We  think  it  clear  that  the  company  has  not  from 
any  standpoint  sustained  the  burden  of  showing  that 
the  proposed  reduction  of  service  should  properly  be 
permitted,  and  the  petition  will  therefore  be  denied. 

BARHrrB  and  £[ellogg.  Commissioners,  concur; 
Irvine  and  Van  Namee,  Commissioners,  dissent. 
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In  the  Matter  of  the  Petition  or  Complaint  of  the 
Long  Island  Lighting  Company  Asking  This  Com- 
mission to  Fix  Higher  Prices  for  Gas  (Mannfao- 
tnred)  to  be  Charged  the  Public  by  Said  Company; 
also  that  any  New  Prices  Determined  may  be  Put 
in  Effect  on  Three  Days '  Notice 

•  Case  No.  8188 

(Public  Service  Commission,  June  24,  1921) 

Oas  companies  —  temporary  rate. 

As  a  temporary  relief  the  company  is  permitted  to  inerease 
its  rates  from  one  dollar  and  seventy-five  cents  to  two  dollars 
per  lyOOO  cubic  feet,  such  increase  to  remain  effective  until 
such  time  as  operating  costs  can  be  more  accurately  estimated. 
Minimum  rate  of  one  dollar  per  month  modified. 

Ledyard  P.  Hale,  counsel,  by  Edward  M.  Deegan, 
assistant  counsel,  for  the  Commission. 

Martin  S.  Decker,  E.  B.  Sanford  and  Henry  B. 
Frost,  for  petitioner. 

E.  L.  Philips,  president  of  petitioner. 

Lawrence  S.  Coit,  for  towns  of  Islip,  Babylon  and 
Huntington. 

Semplb,  Commissioner. —  The  company  *s  applica- 
tion for  permission  to  increase  its  charges  for  gas 
does  not  rest  specifically  upon  advances  in  prices  of 
materials  within  particular  periods.  In  fact  the  total 
increase  in  the  cost  of  materals  at  present  prices  over 
the  average  for  the  year  1920  amounts  according  to 
the  testimony  to  $7,859.32  (Exhibit  No.  4),  which  is 
equivalent  to  slightly  more  than  five  cents  per  1,000 
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cubic  feet.  The  company  takes  the  position  that  the 
rates  charged  heretofore,  namely,  a  maximum  of 
$1.75  per  1,000  cubic  feet  with  a  minimum  monthly 
charge  of  $1,  have  not  been  compensatory  in  the  sense 
that  they  yielded  a  full  return  upon  the  capital 
invested.  The  amount  applicable  as  return  upon  gas 
property  in  the  last  three  years  has  been  as  follows : 
1918,  $25,178.01;  1919,  $35,864.74;  1920,  $36,259.68;  at 
present  prices,  $28,904.40. 

The  difficulty  in  fixing  a  just  and  reasonable  rate 
at  the  present  time  is  due  in  part  to  uncertainty 
regarding  future  prices  of  materials,  especially  the 
price  of  gas  oil,  which  within  the  past  twelve  months 
has  been  subject  to  fluctuations  of  more  than  100  per 
cent.  On  December  22,  1920,  this  company  entered 
into  a  contract  for  600,000  gallons  of  gas  oil  at  twelve 
and  one-fifth  cents  per  gallon.  This  will  last  until 
September.  The  present  price  of  oil  is  barely  half 
the  price  fixed  in  this  contract,  and  even  this  price  is 
falling  rather  than  rising,  so  that  buyers  at  the  pres- 
ent time  enter  into  new  contracts  with  caution.  How- 
ever, assuming  that  the  company  is  able  to  save  only 
half  the  present  cost  of  gas  oil,  such  saving  in  a  year 's 
time  would  amount  to  approximately  $40,000,  which 
added  to  the  income  obtained  from  the  existing  rate 
for  gas  would  yield  a  7  per  cent  return  upon  an  invest- 
ment of  nearly  $1,000,000.  The  present  oil  contract 
has  only  a  few  more  months  to  run,  but  it  is  hardly 
fair  to  the  company  to  defer  action  upon  its  petition 
until  future  operating  costs  can  be  more  accurately 
forecast  than  at  present,  particularly  in  view  of  the 
fact  that  further  postponement  might  prevent  the 
company  from  recovering  a  proper  return  from  the 
large  transient  population  in  Bayshore,  Babylon,  and 
other  resorts  that  causes  a  doubling  of  gas  consump- 
tion in  the  sunmier  and  is  responsible  for  a  consider- 


Petition  of  Long  Island  Lighting  Co.        1 35 

Public  Service  Commission  [Vol.  26] 

able  portion  of  the  investment  in  plant  made  by  the 
company. 

The  Patchogue  Gas  Company  which  is  a  corporation 
affiliated  in  interest  has  been  obtaining  gas  from  the 
Long  Island  Lighting  Company  in  recent  months  at 
less  than  cost  at  a  price  of  one  dollar  per  1,000  cubic 
feet.  According  to  the  records  of  the  latter  company 
the  direct  production  expenses  in  1920  were  ninety- 
four  cents  per  1,000  cubic  feet  sold  and  these  do  not 
include  the  cost  of  insurance,  taxes,  superintendence, 
depreciation,  or  other  elements  of  cost,  besides  return 
upon  investment.  If  one  dollar  and  seventy-five  cents 
was  a  reasonable  rate  to  the  general  consumer,  one 
dollar  was  too  low  a  rate  to  be  fixed  as  a  wholesale 
rate.  If  the  company  is  permitted  as  a  measure  of 
temporary  relief  to  increase  the  oi)erating  income  it 
has  enjoyed  in  recent  years,  it  can  await  further  con- 
sideration of  questions  of  investment  or  valuation. 

Before  the  end  of  the  year  the  gas  oil  market  will 
perhaps  have  become  sufficiently  settled  to  permit  a 
forecast  to  be  made  of  prices  for  the  coming  year,  and 
further  consideration  may  be  given  meantime  to  the 
question  of  the  capital  investment  upon  which  the 
company  is  entitled  to  earn  a  reasonable  return. 

The  company  has  suggested  that  as  a  temporary 
rate  the  Commission  fix  or  approve  rates  based  upon 
classifications  of  service,  but  I  do  not  think  it  well  to 
do  this  at  this  time.  I  think  the  maximum  rate  may 
be  increased  from  one  dollar  and  seventy-five  cents  to 
two  dollars  per  1,000  cubic  feet,  and  that  a  maximum 
rate  of  two  dollars  per  1,000  cubic  feet  should  be  pre- 
scribed, but  the  minimum  monthly  rate  of  one  dollar 
per  month  as  now  practiced  by  this  company  allows 
no  credit  for  the  unused  portion  of  the  payment 
against  other  monthly  bills  within  the  year  and  should 
be  modified  accordingly. 
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As  a  condition  of  the  order  granting  a  temporary 
increase  nnder  authority  of  the  statute  the  company 
should  be  required  to  set  aside  for  accruing  deprecia- 
tion $1,000  per  month,  which  will  amount  very  nearly 
to  the  $14,000  per  annum  requested  in  the  petition. 

I  have  prepared  and  recommend  the  adoption  of  an 
order  accordingly,  the  new  rate  to  be  effective  from 
June  30,  1921, 

All  concur. 


In  the  Matter  of  the  Petition  of  Ebie  Babge  Freight 
Terminal  Company,  Inc.,  under  Section  157,  Trans- 
portation Corporations  Law,  for  Approval  of  the 
Issuance  of  $100,000  Common  Capital  Stock 

Case  No.  7966 

(Publio  Service  Commission,  June  28,  1921) 

Application  for  permlSBion  and  approval  to  exercise  franchise  and 
issue  stock  held  pending  the  consent  of  the  city  of  Buffalo  to 
the  use  of  certain  streets  and  the  approval  of  sach  consent  by 
the  Oommission. 

Leonard  W.  Gibbs,  for  petitioner. 

Clinton  &  Clinton,  for  objecting  property  owners, 

Andrew  P.  Ronan,  assistant  corporation  counsel, 
for  city  of  Buffalo. 

Wilbur  E.  Houpt,  for  Terminal  Commission. 

PooLET,  Commissioner. —  The  Erie  Barge  Freight 
Terminal  Company,  Inc.,  has  made  application  to  the 
commission  for  peimission  and  approval  to  exercise 
its  franchise  and  privileges  as  a  corporation  under 
section  156  of  the  Transportation  Corporations  Law 
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and  for  permission  to  issne  its  stock  in  the  amount 
of  $100,000. 

From  the  papers  submitted  it  appears  that  this 
company  has  acquired  a  right  in  the  nature  of  a  fran- 
chise under  the  provisions  of  the  Canal  Law  of  the 
State  of  New  York,  such  right  consisting  of  a  revoc- 
able permit  issued  March  3, 1920,  by  the  Superintend- 
ent of  Public  Works  of  the  State  of  New  York  to 
George  W.  Maltby  &  Sons  Company,  of  Buffalo,  N.  Y., 
for  the  construction  and  maintenance  of  a  railroad 
switch  within  ten  rods  of  the  Erie  canal  and  along 
a  thirty-one  foot  strip  of  canal  lands  between  Court 
street  and  Maryland  street  in  the  city  of  Buffalo, 
which  permit  was  assigned  with  the  approval  of  the 
Superintendent  of  Public  Works  to  the  petitioner 
herein  on  January  27, 1921, 

The  petitioner  proposes  to  construct  a  terminal 
warehouse  between  Fourth  street  and  the  Erie  canal 
in  the  city  of  Buffalo  and  in  connection  therewith  to 
construct  switches  and  spurs  running  from  the  end 
of  the  tracks  of  the  New  York  Central  Bailroad  on  the 
southerly  side  of  Court  street  northerly  along  the 
Erie  canal  bank  to  Maryland  street,  a  distance  of 
approximately  2,000  feet.  It  appears  that  all  of  the 
property  between  Fourth  street  and  the  Erie 
canal  and  extending  from  Court  street  on  the 
south  to  Maryland  street  on  the  north  is  industrial 
property  and  is  entirely  without  railroad  facilities. 
It  is  proposed  by  the  petitioner  to  receive  freight  by 
canal  and  transfer  to  railroad  and  vice  versa;  and 
also,  to  store  merchandise  pending  transit  or  sale, 
all  of  which  will  tend  to  meet  a  public  need  and  would 
seem  to  be  a  public  convenience  and  necessity. 

From  the  papers  submitted,  however,  it  appears 
that,  in  order  to  carry  out  its  plans  and  to  exercise  its 
franchises  and  privileges,  it  will  be  necessary  for  the 


138  State  Department  Reports 


[Vol.  28]  Public  Service  Commission 


petitioner  to  cross  or  otherwise  use  with  its  tracks 
certain  streets  in  the  city  of  Buffalo.  Section  157  of 
the  Transportation  Corporations  Law  provides  that, 
subject  to  the  approval  of  the  Public  Service  Com- 
mission, a  freight  terminal  company  may  acquire, 
use  and  enjoy  a  privilege  to  cross  or  otherwise  use 
streets  on  such  terms  as  the  local  authority  may 
impose.  It  would  seem,  therefore,  that  the  petitioner 
should  first  acquire  from  the  city  of  Buffalo  the  privi- 
lege to  cross  or  otherwise  use  the  streets  necessary 
to  be  crossed  or  used  by  it  in  connection  with  the 
construction  of  its  terminal  facilities  and  have  such 
consent  passed  upon  and  approved  by  this  CouMnis- 
sion  as  required  by  the  statute. 

The  property  affected  by  this  improvement  is  indus- 
trial as  above  pointed  out  and  the  improvement  pro- 
posed will  constitute  a  public  convenience.  Both  the 
right  of  way  acquired  from  the  Superintendent  of 
Public  Works  of  the  State  of  New  York  and  the  license 
to  use  the  streets  required  from  the  city  of  Buffalo 
are  and  will  be  revocable  which  fact  would  seem  to 
meet  with  the  objection  interposed  by  the  terminal 
station  commission  that  this  improvement  might 
interfere  with  some  possible  future  use  of  the  prop- 
erty in  connection  with  the  locaton  of  the  passenger 
terminal  of  the  New  York  Central  Railroad  in  Buf- 
falo. Certificates  of  public  necessity  and  convenience 
are  granted  with  reference  to  the  present  situation 
and  not  as  to  what  may  happen  in  the  uncertain 
future.  For  these  reasons  the  application  of  the  peti- 
tioner for  a  certificate  of  public  convenience  and 
necessity  and  to  issue  its  stock  should  be  held  pending 
the  application  of  the  petitioner  to  the  city  of  Buf- 
falo for  a  right  to  cross  and  use  the  aforesaid  streets 
and  the  approval  of  such  consent  by  this  Commission. 

All  concur. 
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In  the  Matter  of  the  Complaint  of  Town  of  Amherst 
against  Snyder  Gas  Company,  as  to  Prices  Charged 
for  Natnral  Gas  and  as  to  Service 

Cases  Nos.  8139,  8230 

(Public  Service  Commission,  June  28,  1921) 

Hfttnral  gas  oompanies  —  rates  —  depreciation  —  rate  tase. 

Reserve  for  depreciation.  Where  the  records  show  that  a 
company  has  not  earned  a  full  return  on  its  actual  investment 
and  the  reserve  has  been  accumulated  from  funds  which  would 
otherwise  have  been  properly  available  for  dividends,  having 
been  contributed  by  the  stockholders  and  not  by  the  rate  pay- 
ers, the  reserve  should  not  be  deducted  in  arriving  at  a  rate 
base. 

Depreciation.  Five  percent  of  the  actual  cost  of  the  physical 
property  and  an  additional  allowance  of  three  percent  of  the 
cost  of  the  wells  deemed  a  reasonable  allowance  for  deprecia- 
tion and  depletion. 

Proposed  rate  reduced  fifteen  cents  in  each  of  its  blocks. 

James  W.  Murphy,  for  Snyder  Gas  Company. 

Hamilton  Ward,  for  complainant. 

Pooley,  Commissioner. —  This  is  a  complaint  by 
customers  in  the  town  of  Amherst  and  in  the  hamlet 
of  Eggertsville  against  a  new  schedule  of  gas  rates 
put  into  effect  March  3,  1921,  upon  the  statutory 
notice  and  also  a  complaint  against  the  service  fur- 
nished. The  new  schedule  provides  rates  as  follows : 
First  5,000  cubic  feet  per  month,  one  dollar;  next 
5,000  cubic  feet  per  month,  one  dollar  and  ten  cents ; 
next  5,000  cubic  feet  per  month,  one  dollar  and  fifteen 
cents ;  next  5,000  cubic  feet  per  month,  one  dollar  and 
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twenty  cents;  all  over  20,000  cubic  feet  per  month, 
one  dollar  and  twenty-five  cents,  with  a  discount  of 
five  cents  per  1,000  cubic  feet  for  prompt  payment. 
Minimum  charge  of  one  dollar  per  month. 

These  rates  supersede  a  straight  meter  rate  of 
sixty  cents  per  1,000  cubic  feet. 

The  company  submitted  exhibits  showing  an  actual 
investment  of  $64,717.36  for  fixed  capital  as  of  Decem- 
ber 31,  1920,  and  $67.80  for  materials  and  supplies 
as  of  the  same  date.  These  figures  were  not  disputed 
by  the  complainants.  No  claim  was  made  by  the  com- 
pany for  working  capital  other  than  the  nominal 
amount  of  $67.80  for  materials  and  supplies.  The 
company  has  on  its  books  a  reserve  for  accrued 
amortization  of  capital  of  $7,085.94.  The  record 
shows,  however,  that  it  has  not  earned  a  full  return 
upon  its  actual  investment.  This  reserve  has  been 
accuniulated  from  funds  which  would  otherwise  have 
been  properly  available  for  dividends.  It  has  been 
contributed  by  the  stockholders  and  not  by  the  rate 
payers.  It  should  therefore  not  be  deducted  in  this 
case  in  arriving  at  a  rate  base  which  would  then  be. 
fixed  capital,  $64,717.36;  materials  and  supplies, 
$67.80;  total  $64,785.16. 

Operating  expenses,  exclusive  of  depreciation  and 
depletion,  have  been  estimated  by  the  company  for  the 
year,  first  at  $7,000  and  subsequently  at  $7,500.  The 
latter  figure  has  been  accepted  with  the  understand- 
ing that  it  includes  all  operating  expenses  including 
repairs,  taxes  and  uncollectible  bills. 

It  is  manifestly  impossible  to  lay  down  hard  and 
fast  rules  for  depreciation  and  depletion  of  natural  gas 
properties.  In  the  present  case,  an  allowance  of  5 
per  cent  on  the  actual  cost  of  the  physical  property 
($63,306.73)  for  depreciation  and  an  additional  allow- 
ance of  3  per  cent  of  the  cost  of  the  wells  ($33,513.00) 
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are  reasonable.  As  a  return  is  allowed  on  the  total 
cost  of  the  property,  an  allowance  for  reduction  of 
notes  as  claimed  by  the  company  is  not  proper.  In 
view  of  the  liberal  allowance  for  depreciation  and 
depletion  in  addition  to  operating  expenses,  an 
additional  allowance  for  plant  repairs  appears 
imnecessary. 

Assuming  a  return  of  8  per  cent  as  reasonable  the 
necessary  revenue  would,  therefore,  be  8  per  cent 
return  on  $64,785.16,  $5,182.81;  operating  expenses, 
$7,500.00;  depreciation,  5  per  cent  of  $63,306.73, 
$3,165.34;  depletion,  3  percent  of  $33,513.00,  $1,005.39; 
total,  $16,853.54. 

During  1920  the  company  sold  22,577,000  cubic  feet 
of  gas,  but  estimates  that  the  sales  in  1921,  due  to 
increased  rates,  will  be  only  18,001,000  cubic  feet. 
Figures  for  the  months  of  March  and  April,  1921, 
with  the  new  rates  in  effect  indicate  that  the  sales 
per  consumer  per  year  will  drop  off  somewhat,  but 
will  approximate  53,000  cubic  feet  per  consumer,  or 
20,000,000  cubic  feet  of  total  sales,  assuming  the  same 
number  of  consumers  as  were  actually  connected  on 
December  31, 1920.  Dividing  the  total  necessary  reve- 
nue of  $16,853.54  by  the  1,000  cubic  feet  of  sales  indi- 
cates that  an  average  return  per  1,000  feet  of  sales 
of  $0,843  is  necessary.  The  existing  tariff  schedule  of 
the  company  produces  an  average  revenue  per  1,000 
feet  of  sales  of  $1.  This  rate  should,  therefore,  be 
reduced  fifteen  cents  in  each  of  its  blocks,  and  an  order 
issued  to  that  effect. 

At  the  hearing  held  May  21,  1921,  it  was  stipulated 
that  the  May  charges  for  gas  be  paid  in  accordance 
with  the  new  rate,  but  if  the  Commission  allows  a  less 
rate,  that  the  company  repay  to  the  consumers  the 
difference  between  the  new  rate  and  the  rate  fixed 
by  the  Commission  as  a  result  of  these  proceedings. 
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This  ref and  should  be  made  by  the  company  without 
an  order  from  the  Commission  to  that  effect. 

No  evidence  was  introduced  sustaining  the  com- 
plaint as  to  service  and  such  complaint  should  there- 
fore be  dismissed. 

All  concur. 


In  the  Matter  of  ihe  Joint  Complaint  of  the  Cmr  of 
Jamestown,  by  its  Mayor,  and  of  the  James- 
town Chambeb  of  Commebge,  by  its  Secretary, 
against  Jamestown  Telephone  Cobpobation;  as  to 
Bates  now  Charged  and  Proposed  to  be  Charged, 
Effective  July  3,  1921,  for  Telephone  Service  in 
Said  City ;  also  Asking  Suspension  of  the  Proposed 
Bates 

Case  No.  125 

(Pnblii  Service  Commissioiiy  July  1,  1921) 

Telephone  companiea — ^temporary  rate  allowed. 

Company  permitted  to  collect  the  proposed  increased  rates 
with  the  understanding  and  upon  the  condition  that  any  excess 
between  the  rates  so  collected  and  rates  finally  allowed  shall  be 
paid  by  the  company  to  its  subscribers. 

Ernest  Cawcroft,  for  city  of  Jamestown  and  James- 
town Chamber  of  Commerce,  complainants. 

Robert  H.  Jackson,  for  Jamestown  Telephone 
Corporation. 

PooLEY,  Commissioner. —  This  is  an  application  on 
behalf  of  the  complainants  for  the  suspension  of  the 
general  local  telephone  tariflF  filed  by  the  Jamestown 
Telephone  Corporation  effective  July  3,  1921.  Upon 
the  hearing  on  this  application  the  company  intro- 
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duced  evidence  showing  that  since  the  commencement 
of  business  on  May  1,  1919,  to  date  its  operations 
have  resulted  in  large  deficits  and  that  it  is  now 
unable  to  properly  finance  itself,  pay  its  bills  and 
outstanding  taxes.  No  evidence  was  oflFered  on  behalf 
of  the  complainants,  who  base  their  objection  to  the 
new  rates  upon  the  fact  that  at  the  time  of  the  forma- 
tion of  the  company  there  was  an  understanding  that 
the  rates  would  be  much  lower  than  the  rates  in  force 
prior  to  July  3,  1921,  and  that  the  company  having, 
in  violation  of  its  agreement  with  the  city,  already 
put  into  effect  one  increase  based  upon  the  increased 
cost  of  labor  and  materials,  should  not  be  permitted 
to  again  raise  its  rates  in  the  face  of  falling  prices 
of  both  labor  and  materials. 

It  appears,  however,  that  the  company  has  paid  no 
dividends  since  its  incorporation  and  that  it  has  not 
earned  its  operating  expenses  and  fixed  charges. 
The  income  statements  submitted  by  the  company 
show  the  following  results  of  its  operations  for  the 
two  years  of  its  existence  ending  April  30, 1921 : 

Total  telephone  operating  revenue $503,303  41 

Net  non-operating  revenue 10,675  37 


Total   telephone    operating 

expense $476,749  18 

Taxes 28,298  66 

Uncollectible  operating 

revenue 2,799  53 

Kent  deductions 15,075  11 

Interest 63,775  50 

Miscellaneous 1,813  83 


$513,978  78 


588,511  81 


Net  loss $74,533  03 
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The  oomplainants  desire  to  make  an  eztensive 
examination  of  the  company's  plant  and  methods  and 
set  forth  in  their  complaint  that  they  will  not  be  pre- 
pared to  enter  npon  hearings  for  at  least  f onr  months. 
The  above  statement  indicates  that  the  company  is 
in  need  of  immediate  relief.  This  proceeding  will  not 
be  determined  for  many  months,  and  if  it  should 
finally  appear  that  the  new  rates,  or  any  increase  in 
rateS;  is  justifiable,  a  suspension  of  rates  at  this  time 
would  work  a  great  injustice  upon  the  company  inas- 
much as  it  could  not  be  compensated  for  any  loss 
which  might  be  incurred  in  the  meantime.  On  the 
other  hand,  if  the  rates  should  be  disallowed  or 
reduced,  the  company  can  be  compelled  to  refund  to 
its  subscribers  any  excess  between  the  amounts  col- 
lected and  the  rates  finally  allowed  in  this  proceeding. 
Indeed  the  company  has  stipulated  to  repay  any  such 
excess. 

In  view  of  this  situation  the  proposed  rates  should 
not  be  suspended  at  least  until  further  investigation 
discloses  that  operating  expenses  can  be  reduced 
without  impairment  of  service.  During  the  last  fiscal 
year  the  operations  of  the  company  were  more  or 
less  disturbed  by  a  strike  involving  practically  all  of 
its  employees,  and  the  company  was  compelled  to 
largely  increase  wages,  so  that  the  increased  reve- 
nues which  the  company  expected  to  realize  from  the 
rates  effective  March  1,  1920,  went  largely  to 
employees,  and  the  net  revenues  of  the  company  were 
not  appreciably  increased.  However,  in  comparison 
with  other  telephone  companies  operating  under  simi- 
lar circumstances,  the  proposed  rates  appear  to  be 
excessive,  which  may  be  due  to  management,  or  other 
local  causes.  The  application  for  suspension  of  the 
proposed  rates  should  therefore  be  held  pending  fur- 
ther   investigation,    and    the    company    should    be 
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required  to  at  once  furnish  to  the  Commission  com- 
parative income  statements  by  months  for  the  period 
from  January  1,  1921,  to  May  31,  1921,  also  balance 
sheets  by  months  covering  the  same  period;  also 
statements  showing  distribution  of  rates  as  of  May 
31,  1921,  and  number  of  subscribers  at  each  rate,  and 
each  class  of  service,  by  exchanges.  The  company 
should  also  furnish  comparative  supporting  details  of 
its  revenues  and  expenses,  based  upon  the  present 
rates  and  the  proposed  rates. 

If  upon  examination  of  this  information  the  con- 
dition of  the  company  warrants  a  suspension  of  the 
proposed  rates,  or  requires  temporary  rates  to  be 
put  in  force  pending  the  determination  of  this  pro- 
ceeding, such  action  can  be  taken  at  any  time.  In  the 
meantime,  the  company  should  be  permitted  to  col- 
lect the  proposed  increased  rates  with  the  under- 
standing and  upon  the  condition  that  any  excess 
between  the  rates  so  collected  and  the  rates  finally 
allowed  shall  be  paid  by  the  company  to  its  sub- 
scribers. 

Prendergast,  Chairman,  and  Van  Voorhis  and 
Blakeslee,  Commissioners,  concur;  Semple,  Com- 
missioner, not  present. 

20 
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In  the  Matter  of  the  Service  Rendered  the  Public 
on  the  Railroad  of  the  Buffalo  and  Laceawanna 
Traction  Company  in  the  City  of  Buffalo.    Order 

to  show  cause      r\       xt    /?f7/?.i 

Case  No.  6764 

Petition  of  George  Bullock  as  Receiver  of  Buffalo 
AND  Lake  Erie  Traction  Company,  under  Section 
54,  Public  Service  Commissions  Law,  and  Section 
148,  Railroad  Law,  for  Approval  of  a  Traffic  Agree- 
ment with  the  Receiver  of  the  Buffalo  and  Lacka- 
wanna Traction  Company,  as  to  the  Use  of  the 
Last  Named  Company  ^s  Railroad  by  the  First 
Named  Company's  Cars.  Also  Petition  of  Harry 
EvBRS,  Receiver  of  Buffalo  and  Lackawanna 
Traction  Company,  to  the  Same  Effect 

Case  No.  6775 

« 

Complaint  of  South  Side  Citizens*  Association  of 
Buffalo  against  Harry  Evers,  Receiver,  Buffalo 
AND  Lackawanna  Traction  Company;  and  George 
Bullock,  Receiver,  Buffalo  and  Lake  Erie  Trac- 
tion Company  ;  as  to  Service  Rendered  the  Public 

Case  A-7099 

Petition  (or  Complaint)  of  Harry  Evers,  as  Receiver, 
Buffalo  and  Lackawanna  Traction  Company, 
under  Subdivision  1,  Section  49,  Public  Service 
Commission  Law,  for  Permission  to  Increase  Pas- 
senger Fare,  and  under  Section  29,  Public  Service 
Conmiission  Law,  for  Permission  to  put  into 
Effect  New  Tariff  on  Short  Notice 

Case  No.  30 

(Public  Service  Commission,  July  6,  1921) 

Electric  railways  —  Order  made  diBmissiiiK  the  order  to  show  cause 
in  Oaee  No.  6764  and  the  complaint  in  Oase  No.  7099;  denying 
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the  petition  of  the  receiyen  for  the  approval  of  their  traffic 
agreement  in  Oaae  No.  6775,  and  granting  the  prayer  of  the 
xeceiyer  in  Oaae  No.  80. 

Manlsby  Kimbally  for  Harry  Evers,  receiver  of 
Buffalo  and  Lackawanna  Traction  Company. 

Keneficky  Cooke,  Mitchell  and  Bass  (by  Lyman  M. 
Bass) I  for  George  Bullock,  receiver  of  Buffalo  and 
Lake  Erie  Traction  Coppany. 

Andrew  P.  Bonan,  assistant  corporation  counsel, 
for  city  of  Buffalo. 

And  others. 

PooLBY,  Commissioner. —  These  are  kindred  pro- 
ceedings, the  first  an  order  issued  by  the  Commission 
directed  to  the  receivers  of  the  Buffalo  and  Lake  Erie 
Traction  Company  and  the  Buffalo  and  Lackawanna 
Traction  Company,  requiring  them  to  show  cause 
why  the  operation  of  cars  for  the  accommodation  of 
local  traffic  on  the  railroad  of  the  latter  company 
should  not  be  resumed;  the  second  a  petition  of  said 
receivers  for  the  ai>proval  by  the  Commission  under 
section  54  of  the  Public  Service  Commissions  Law  of 
a  certain  traffic  agreement  negotiated  between  them; 
the  third  a  complaint  against  the  lack  of  local  serv- 
ice on  the  tracks  of  the  Buffalo  and  Lackawanna 
Traction  Company  in  the  city  of  Buffalo;  and  the 
fourth  a  petition  of  the  receiver  of  the  Buffalo  and 
Lackawanna   Traction   Company   for  permission  to 

» 

charge  a  rate  of  fare  of  ten  cents. 

The  Buffalo  and  Lake  Erie  Traction  Company, 
hereinafter  referred  to  as  the  **  Erie  Company,'* 
and  the  Buffalo  and  Lackawanna  Traction  Company, 
hereinafter  referred  to  as  the  **  Buffalo  Company," 
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were  organized  in  or  about  the  year  1906  under  the 
Railroad  Law  of  the  State  of  New  York  and  are 
street  surface  railroad  corporations  operated  by  the 
overhead  trolley  system. 

Shortly  after  its  incorporation  the  Erie  Company 
acquired  the  property  and  capital  stock  of  the  Ham- 
burg Railway  Company,  and  the  three  properties 
were  operated  by  the  Erie  Company  under  one  mah- 
agement  until  about  two  years  ago  when  mortgage 
foreclosures  were  commenced  and  the  properties  of 
the  respective  companies  went  into  the  hands  of  sepa- 
rate receivers.  The  Erie  Company  and  the  Buffalo 
Company  were  organized  by  identical  interests,  and 
the  Erie  Company  holds  the  stock  both  of  the  Ham- 
burg Company  and  the  Buffalo  Company.  The  Erie 
Company  extends  from  the  south  line  of  Buffalo  to 
Erie,  Penn.,  a  distance  of  about  100  miles,  and  the 
Buffalo  Company  connects  with  the  tracks  of  the 
Erie  Company  at  said  city  line  and  runs  through  the 
streets  of  Buffalo  to  a  terminus  at  Lafayette  square 
in  said  city. 

There  appears  to  be  some  dispute  between  the 
receivers  of  the  Erie  Company  and  the  Hamburg 
Company  as  to  the  ownership  of  the  railroad  tracks 
in  the  Hamburg  turnpike  in  the  city  of  Lackawanna 
south  of  the  Buffalo  city  line,  but  the  Hamburg  Com- 
pany connected  with  the  aforesaid  tracks  at  the  inter- 
section of  said  turnpike  with  the  Ridge  road  in  the 
city  of  Lackawanna  and  operated  from  thence  to  the 
village  of  Hamburg,  a  distance  of  about  fourteen 
miles.  It  appears  that  the  Buffalo  Company  was 
never  intended  as  an  operating  company,  and  never 
was  an  operating  company,  and  never  had  an  operat- 
ing force  or  car  barns  or  power  stations,  and  that 
in  the  year  1909  it  leased  its  entire  property  and 
franchises  to  the  Erie  Company  for  a  period  of  nine 
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hundred  and  ninety-nine  years.  The  Buffalo  Com- 
pany had  received  a  franchise  from  the  city  of  Buf- 
falo which  provided  among  other  things  for  a  maxi- 
mum five-cent  fare  and  for  the  exchange  of  transfers 
without  charge  between  it  and  all  street  car  lines 
operating  within  the  city  of  Buffalo.  The  Buffalo 
Company  accepted  the  terms  of  this  franchise  and 
entered  into  a  contract  with  the  International  Bail- 
way  Company  in  said  city  providing  for  the  exchange 
of  transfers  between  said  lines,  and  this  agreement 
was  carried  out  until  the  suspension  of  traffic  over  the 
Buffalo  lines  in  Febi:uary,  1919.  Under  the  terms 
of  the  lease  of  the  property  and  franchise  of  the  Buf- 
falo Company,  the  Erie  Company  agreed,  among 
other  things,  to  operate  and  maintain  the  property  of 
the  Buffalo  Company  and  to  comply  with  the  terms 
and  conditions  of  its  franchise  and  to  pay  the  inter- 
est on  the  bonds  of  the  Buffalo  Company  which  should 
be  outstanding.  The  Brie  Company  further  agreed 
to  make  such  capital  improvements  and  expenditures 
on  the  property  of  the  Buffalo  Company  as  might  be 
required  under  the  terms  of  the  Buffalo  and  Ham- 
burg turnpike  agreement,  such  expenditure  however 
to  be  reimbursed  to  it  by  the  delivery  of  bonds  of  the 
Buffalo  Company  at  par.  Both  the  Erie  Company 
and  the  Buffalo  Company,  as  well  as  the  Hamburg 
Company,  issued  bonds  secured  by  separate  mort- 
gages upon  their  respective  properties  which  bonds 
were  sold  to  the  public  generally  and  are  held  by  dif- 
ferent sets  of  individuals,  and  as  all  of  these  mort- 
gages are  now  in  process  of  foreclosure  and  separate 
receivers  have  been  appointed,  complications  and  dif- 
ferences have  arisen  as  to  the  rights  of  each  set  of 
bond  holders  and  the  receivers  representing  them  in 
the  respective  actions.  From  the  outset  the  Buffalo 
and  Lake  Erie  system  comprising  all  three  prop- 
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erties  has  been  a  failure  financially  and  the  Erie 
Company  has  been  in  the  hands  of  a  receiver  since 
1915.  The  receiver  of  the  Erie  Company  took  pos- 
session of  the  property  of  the  Buffalo  Company  and 
continued  to  operate  it  until  December  31, 1916,  about 
which  time  he  reported  to  the  Supreme  Court  that  he 
had  suffered  large  deficits  from  the  operation  of  the 
Buffalo  Company  amounting  in  the  year  1916  as  he 
alleged,  to  over  $88,000  and  increasing  annually  there- 
after, and  he  was  thereupon  directed  by  order  of  the 
Supreme  Court  dated  December  13,  1918,  to  discon- 
tinue the  operation  of  the  property  of  the  Buffalo 
Company  on  and  after  December  31, 1918,  and  to  sur- 
render and  abandon  said  property,  which  he  did.  The 
receiver  of  the  Erie  Company  failed  to  pay  the  inter- 
est on  the  bonds  of  the  Buffalo  Company  which 
became  due  December  1,  1918,  and  the  Buffalo  Com- 
pany being  absolutely  without  working  capital  was 
unable  to  meet  such  interest  and  an  action  was  imme- 
diately commenced  to  foreclosure  the  mortgage  on 
the  property  of  the  Buffalo  Company  and  a  receiver 
was  appointed  therein,  and  qualified,  and  is  now  act- 
ing as  such. 

The  receiver  of  the  Buffalo  Company  attempted  to 
give  local  service  on  the  line  of  the  Buffalo  Company 
and  did  give  service  for  about  two  months,  when  it 
became  apparent  that  the  company  could  not  earn  its 
operating  expenses  and  the  attempt  to  operate  the 
line  was  abandoned  by  direction  of  the  Supreme 
Court,  and  no  local  service  has  been  given  since  Feb- 
ruary 1,  1919.  It  seems  that  the  lines  of  the  Ham- 
burg Company  were  also  thrown  off  by  the  receiver 
of  the  Erie  Company  and  that  company  defaulted  on 
its  bonds  and  likewise  went  into  the  hands  of  a 
receiver  under  mortgage  foreclosure.  The  Hamburg 
cars  formerly  operated  over  the  lines  of  the  Buffalo 
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Company,  bnt  that  service  has  also  been  discontinued 
by  the  receiver  of  the  Hamburg  Company,  so  that  the 
only  service  over  the  tracks  of  the  Buffalo  Company 
at  the  present  time  is  that  afforded  by  the  Erie  Com- 
pany which  operates  its  through  cars  over  said  lines 
but  does  not  take  on  or  discharge  local  passengers. 
This  operation  of  through  cars  by  the  receiver  of 
the  Erie  Company  over  the  tracks  of  the  Buffalo  Com- 
pany was  pursuant  to  a  traf&c  agreement  between  the 
two  receivers  approved  by  the  Supreme  Court.  This 
contract,  which  the  receivers  are  asking  the  Public 
Service  Conmiission  to  approve  in  Case  No.  6775,  is 
dated  December  31,  1918,  and  provides  for  certain 
payments  and  rentals  by  the  receiver  of  the  Erie  Com- 
pany to  the  receiver  of  the  Buffalo  Company,  and 
provides  further  for  its  abrogation  and  termination 
on  the  last  day  of  any  calendar  month  by  either  party 
by  not  less  than  thirty  days*  notice. 

For  about  two  miles,  out  of  a  total  length  of  four 
and  four-tenths  miles,  the  Buffalo  Comjmny  runs 
over  the  Buffalo  and  Hamburg  turnpike  and  for  that 
distance  no  traffic  is  obtained  except  for  employees 
of  the  various  industrial  plants  along  the  turnpike, 
there  being  practically  no  dwellings  south  of  the  ship 
canal,  at  which  point  the  turnpike  begins.  The  Ham- 
burg tunpike  is  the  most  direct  route  into  the  city  of 
Buffalo  from  the  city  of  Lackawanna  and  the  south 
and  bears  heavy  traffic  to  and  from  the  city.  The 
situation  as  to  the  Buffalo  Company  is  further  com- 
plicated by  the  fact  that  after  many  years  of  litiga- 
tion and  negotiation  an  agreement  was  entered  into 
in  the  year  1910  known  as  the  Hamburg  turnpike 
agreement  with  the  city  of  Buffalo  and  the  various 
railroad  interests,  including  the  Buffalo  Company  as 
parties,  whereby  it  was  agreed  that  the  limits  of  the 
Hamburg  turnpike  should  be  defined  and  the  highway 
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improved  and  various  viaducts  constructed,  the  Buf- 
falo Company  agreeing  to  defray  15  per  cent  of 
the  cost  thereof,  such  share  amounting  to  several  hun- 
dred thousand  dollars.  In  addition,  the  Buffalo  Com- 
pany agreed  to  remove  its  tracks  from  the  side  of 
the  highway  where  they  are  now  located  to  the  center 
thereof  and  to  pave  certain  portions  of  said  highway. 
The  various  viaducts  have  been  practically  completed 
for  many  months,  awaiting  the  laying  of  the  com- 
pany's tracks  in  the  center  thereof,  but  the  company 
has  been  unable  because  of  lack  of  funds  to  relay  its 
tracks  or  to  pay  any  part  of  the  expense  so  far 
incurred  in  connection  with  such  improvement,  and 
in  the  meantime  thousands  of  persons  who  are 
required  to  use  the  highway  going  to  and  from  the 
city  of  Buffalo  have  been  put  to  great  inconvenience. 

It  is  conceded  and  is  an  outstanding  fact  that  serv- 
ice on  the  lines  of  the  Buffalo  Company  would  be  a 
great  public  convenience  and  is  a  public  necessity  as 
was  borne  out  by  the  attendance  at  the  hearings  of 
various  delegations  from  the  city  of  Lackawanna  and 
from  the  city  of  Buffalo  who  urged  the  restoration  of 
service  on  this  line,  but  notwithstanding  the  great 
need  of  this  service  no  local  passengers  have  been 
carried  for  over  two  years,  and  in  addition,  owing  to 
the  financial  condition  of  the  company  and  its  receiver, 
the  highway  has  remained  torn  up  and  almost 
impassable  to  the  great  inconvenience  of  the  public 
in  general. 

Evidence  has  been  given  as  to  the  cost  of  this  line, 
the  receiver  contending  that  the  actual  cost  thereof 
as  approved  by  the  Public  Service  Commission, 
Second  District,  was  over  $1,000,000,  and  that  the 
reproduction  cost  thereof  would  be  at  least  50  per  cent 
higher,  while  the  city  contends  that  the  road  should 
have  been  constructed  for  about  $600,000;  but  in  view 
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of  the  almost  intolerable  Bituation,  lack  of  service  and 
obstruction  of  the  highway,  it  would  seem  that  the 
question  of  valuation  of  the  property  is  not  involved 
in  this  proceeding.  It  is  undisputed  that  before  the 
road  can  be  put  into  operation  various  repairs  must 
be  made  and  the  tracks  must  be  laid  over  the  viaducts 
and  along  a  portion  of  the  highway  at  least,  so  that 
the  highway  can  be  repaved  and  orderly  traflfio 
restored. 

To  carry  on  only  the  most  urgent  work  the  receiver 
will  be  compelled  to  raise  large  sums  of  money,  and  the 
question  to  be  decided  now  is  not  what  the  permanent 
fare  shall  be  but  whether  the  road  can  be  made  to 
operate  and  pay  operating  exi>enses  for  any  fare.  The 
situation  is  a  practical  one.  There  is  great  need  for 
this  service  as  above  pointed  out,  and  the  application 
of  the  receiver  for  permission  to  charge  a  ten-cent  fare 
without  transfer  would  seem  to  be  a  reasonable  one 
in  view  of  the  heavy  expenditures  involved  and  also 
when  it  is  considered  that  during  its  best  year  there 
were  carried  over  the  company's  lines  3,600,000  of 
whom  about  2,500,000  were  paying  passengers  and  the 
remainder  were  carried  on  transfers  for  which  the 
company  received  no  return.  The  receiver  has  shown 
that  during  the  operation  of  this  line  it  has  hardly 
paid  operating  expenses  and  that  while  it  was  oper- 
ated by  him  as  a  local  line  it  did  not  pay  operating 
expenses.  It  is  thus  clear  that  the  schedule  of  fares 
prescribed  by  the  franchise  is  insufficient  to  yield  rea- 
sonable compensation  for  the  services  rendered  and 
that  such  fares  are  unjust  and  unreasonable.  Various 
estimates  were  given  as  to  the  number  of  passengers 
that  would  take  advantage  of  this  service  on  its  being 
resumed,  but  any  such  estimates  must  be  mere  guess 
work.  The  road  has  never  been  operated  under  the 
unfavorable  conditions  under  which  it  will  now  be 
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compelled  to  operate,  and  the  industrial  sitaation  is 
snch  that  it  is  problematical  whether  the  receiver  can 
pay  operating  expenses  even  at  a  ten-cent  fare.  Dur- 
ing the  year  1918  the  road  carried  3,600,000  passen- 
gers, which  included  all  passengers  carried  through 
the  city  of  Buffalo  by  the  Erie  Company  and  from 
Hamburg,  as  well  as  local  passengers.  Local  passen- 
gers were  then  carried  through  the  city  of  Lackawanna 
directly  past  the  Lackawanna  Steel  Company's  plant, 
a  very  large  industry  employing  at  that  time  approxi- 
mately 10,000  hands,  and  there  were  other  industrial 
plants  served  by  the  company.  The  Lackawanna  Steel 
Company  is  now  working  with  at  least  a  60  per  cent 
reduction  in  force,  and  the  other  industries  are  prac- 
tically closed  down.  Again,  if  the  receiver  undertakes 
to  operate  his  line  the  cars  will  stop  at  the  Buffalo 
city  line  and  will  not  reach  the  Lackawanna  Steel 
Company  which  was  the  greatest  source  of  revenue 
heretofore.  There  is  of  course  another  route  in  Buf- 
falo which  employees  of  the  Lackawanna  Steel  Com- 
pany and  the  people  of  Lackawanna  in  general  can 
use  but  it  is  more  roundabout  and  the  running  time 
is  about  one  hour  and  fifteen  minutes  as  against  about 
twenty-two  minutes  on  the  lines  of  the  Buffalo  Com- 
pany. The  fares  by  this  roundabout  route  amount  at 
the  present  time  to  twelve  cents,  which  includes 
transportation  to  any  part  of  the  city  of  Buffalo  by 
the  International  Railway  Company,  but  this  line  is 
more  accessible  to  the  people  of  Lackawanna,  and 
whether  they  would  prefer  to  walk  to  the  city  line  to 
take  the  most  direct  route  in,  at  a  ten-cent  fare  with- 
out transfer,  is  wholly  speculative.  However,  in  view 
of  the  situation  and  the  fact  that  the  International 
Railway  Company  now  charges  a  seven  cent  fare,  and 
that  transfers  would  deprive  the  receiver  of  prac- 
tically one-third  of  his  income,  whatever  it  is,  it  would 
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seem  to  be  impracticable  to  compel  the  receiver  to 
issue  transfers  at  this  time. 

We  are  asked  to  approve  of  the  traffic  agreement 
between  the  receivers  under  which  the  road  is  now 
being  operated  for  the  through  traffic  of  the  Erie 
Company.  It  appears  that  under  this  agreement  the 
receiver  of  the  Buffalo  Company  has  not  paid  operat- 
ing expenses  and  the  testimony  given  as  to  such  agree- 
ment would  indicate  that  the  receiver  of  the  Buffalo 
Company  should  make  a  more  advantageous  arrange- 
ment. For  that  reason  the  receiver  should  give  the 
thirty  days'  notice  of  termination  under  the  contract 
and  within  said  thirty  days  should  endeavor  to  make 
a  more  favorable  agreement.  As  above  pointed  out, 
no  rate  can  be  finally  determined  at  the  present  time 
to  yield  a  return  upon  the  proi>erty  used  in  the  public 
service.  There  is  great  need  for  the  operation  of  this 
line,  and  the  receiver  should  be  given  an  opportunity 
to  attempt  to  operate  it  for  the  purpose  of  ascertain- 
ing whether  it  can  ever  be  operated  under  present 
conditions. 

For  these  reasons  an  order  should  be  made  dis- 
missing the  order  to  show  cause  in  Case  No.  6764  and 
the  complaint  in  Case  No.  7099 ;  denying  the  petition 
of  the  receivers  for  the  approval  of  their  traffic  agree- 
ment in  Case  No.  6775,  and  granting  the  prayer  of 
the  receiver  in  Case  No.  30. 

All  concur. 
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In  the  Mktter  of  the  Appeal  Relative  to  the  Altera- 
tion of  the  Boundary  Line  Between  Districts  Nos. 
1  and  6  of  the  Town  of  Masonville,  Delaware  County 

Case  No.  686 

(Education  Department,  July  2,  1921) 

School  districts  —  alteration  of  boundaries. 

Appeal  from  action  of  supervisor  and  town  clerk  in  voting 
to  vacate  an  order  of  the  district  superintendent  altering  dis- 
trict boundaries  sustained. 

Order  of  district  superintendent  affirmed  except  as  to  the 
date  of  taking  effect 

Sewell  &  France,  attorneys,  for  appellant. 

Homer  D.  Owens,  attorney,  for  respondent. 

Gilbert,  Acting  Commissioner. —  The  appellant, 
Warren  C.  Fisher,  is  a  resident  and  taxpayer  of  dis- 
trict No.  6  of  the  town  of  Masonville  and  lives  about 
two  miles  from  the  schoolhouse  of  said  district.  He 
has  three  children  under  nine  years  of  age  who  attend 
school.  He  alleges  that  the  road  is  practically 
impassable  in  the  winter  time  and  that  the  only  other 
route  by  which  the  children  can  reach  the  schoolhouse 
is  through  pasture  lands  that  are  swampy  and  unsafe 
for  the  children.  His  property  adjoins  district  No.  1 
of  the  town  of  Masonville.  The  schoolhouse  of  that 
district  is  about  one  mile  distant  from  the  appellant's 
home.  He  alleges  that  there  is  a  good  road  from  his 
home  to  said  schoolhouse  and  the  road  is  kept  open 
in  the  winter.  For  several  years  past  appellant  has 
sent  his  children  to  the  school  in  district  No.  1.  At 
the  annual  school  meeting  held  in  district  No.  6  in 
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May,  1919,  a  resolution  was  adopted  by  the  voters 
present  to  pay  the  tuition  of  these  children  who 
attended  school  in  district  No.  1  for  one  year  or  until 
further  action  was  taken  by  the  district.  No  action 
was  taken  at  the  annual  meeting  in  May,  1920,  but  at 
a  special  meeting  held  in  September,  1920,  and  after 
the  children  had  entered  school  in  district  No.  1,  the 
resolution  for  payment  of  tuition  was  rescinded. 
Thereafter  the  appellant  petitioned  the  district  super- 
intendent to  have  his  property  transferred  from  dis- 
trict No.  6  to  district  No.  1.  A  preliminary  order  was 
made  by  the  superintendent  altering  the  boundaries 
of  said  districts  by  transferring  the  property  to  dis- 
trict No.  1,  to  take  effect  January  1,  1921.  The  order 
was  made  under  the  provisions  of  section  124  of  the 
Education  Law  and  notice  of  hearing  was  given  as 
required  by  section  125.  The  supervisor  and  town 
clerk  of  the  town  of  Masonville  were  associated  with 
the  district  superintendent  at  this  hearing.  After  the 
hearing  the  supervisor  and  town  clerk  voted  to  vacate 
the  order,  while  the  district  superintendent  voted  for 
affirmance.  The  appeal  is  taken  from  the  action  vacat- 
ing the  order. 

The  trustee  of  district  No.  6  has  answered  the 
appeal,  and  while  admitting  most  of  the  allegations  of 
the  petition  he  disputes  the  distance  and  condition  of 
the  road  between  the  appellant's  residence  and  the 
schoolhouse  of  said  district.  He  further  shows  that 
district  No.  6  has  a  valuation  of  about  $22,000  while 
district  No.  1  has  a  greater  assessed  valuation  and  a 
lower  tax  rate.  It  further  appears  that  district  No.  1 
is  a  union  free  school  district  and  has  better  school 
facilities  than  has  district  No.  6.  He  contends  that  it 
would  be  inequitable  to  set  off  the  appellant's  prop- 
erty to  district  No.  1,  thus  depriving  the  district  of 
the  assessed  valuation  of  such  property  amounting  to 


158  State  Depabtmbnt  Reports 

[VoL  26]  Education  Department 

about  $1,400  and  at  the  same  time  extending  the 
privileges  to  the  appellant's  children  in  attending 
school  in  district  No.  1  which  could  not  be  secured  for 
the  other  children  residing  in  district  No.  6. 

It  has  been  a  rule  of  long  standing  in  this  Depart^ 
ment  that  the  transfer  of  property  from  a  weaker  dis- 
trict to  a  stronger  one  should  not  be  ordered  in  the 
absence  of  satisfactory  evidence  that  the  educational 
interests  of  the  children  furnish  a  compelling  reason 
for  the  transfer.  I  am  convinced  that  in  the  present 
case  such  reason  exists.  The  appellant's  children 
are  under  nine  years  of  age.  The  distance  from  their 
home  to  the  school  in  their  own  district  is  considerably 
greater  by  the  regularly  traveled  route  than  from 
their  home  to  the  schoolhouse  in  district  No.  1.  This 
in  itself  would  furnish  a  substantial  reason  for  the 
transfer  in  case  of  young  children,  and  particularly 
where  it  is  admitted  that  the  educational  facilities  of 
the  latter  district  are  superior  to  those  that  can  be 
furnished  the_  children  in  their  home  district.  It  fur- 
ther appears  that  the  annual  meeting  held  in  district 
No.  6  in  1919  recognized  the  justice  of  the  appellant's 
claim  by  authorizing  the  payment  of  the  tuition  of  his 
children  in  district  No.  1,  although  this  action  was 
rescinded  during  the  following  year.  In  view  of  all 
these  circumstances  it  is  my  opinion  that  the  district 
superintendent  was  justified  in  issuing  his  order 
changing  the  boundary  line  between  districts  Nos.  1 
and  6  by  transferring  the  appellant's  property  to  dis- 
trict No.  1,  and  that  the  action  of  the  majority  of  the 
board  consisting  of  the  supervisor,  town  clerk  and 
district  superintendent  in  voting  to  vacate  the  order 
should  be  set  aside  and  vacated  and  the  original  order 
affirmed. 

The  appeal  is  sustained. 
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It  is  ordered  that  the  decision  of  the  board  consist- 
ing of  the  supervisor  and  town  clerk  of  the  town  of 
MasonviUe  and  the  district  superintendent  of  the  first 
supervisory  district  of  Delaware  county,  made  and 
filed  in  the  office  of  the  town  clerk  of  the  town  of 
MasonviUe  on  or  about  October  1,  1920,  vacating  the 
order  of  the  district  superintendent  made  on  the  23d 
day  of  September,  1920,  altering  the  boundaries  of 
districts  Nos.  6  and  1  of  the  town  of  MasonviUe  by 
transferring  the  farm  of  W.  C.  Fisher,  valued  at 
$1,400,  from  district  No.  6  to  district  No.  1,  be  and  the 
same  hereby  is  set  aside  and  vacated. 

It  is  further  ordered  that  the  order  of  the  dis- 
trict superintendent  of  the  first  supervisory  district 
of  Delaware  county  made  September  23,  1920,  alter- 
ing the  boundaries  of  the  said  districts  by  transferring 
the  farm  of  W.  C.  Fisher  from  district  No.  6  to  dis- 
trict  No.  1,  be  and  the  same  is  hereby  affirmed  except 
as  to  the  date  of  taking  effect  of  the  order.  In  that 
respect  the  order  is  hereby  modified  to  take  effect 
August  1, 1921. 


In  the  Matter  of  tiie  Apx>eal  from  the  Action  of 
a  Special  District  meeting  held  in  Union  Free 
School  District  No.  12  of  the  Town  of  Hempstead, 
Nassau  County,  January  12, 1921 

Case  No.  682 

(Edneation  Department,  July  6,  1921) 

School  diBtricta— special  meetings— qnaliilcation  of  voters— Edu- 
cation Law,  §  203. 

Sanford  A.  Davison,  attorney,  for  respondents. 

GiLBBBT,  Acting  Commissioner. —  A  special  district 
meeting  was  held  in  union  free  school  district  No.  12 
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of  the  town  of  Hempsteadi  Nassau  county,  on  the 
4th  day  of  January,  1921,  for  the  purpose  of  voting 
upon  the  proposition  for  the  erection  of  a  new  school 
building  in  said  district  and  the  appropriation  of 
necessary  moneys  therefor.  At  the  meeting  a  resolu- 
tion was  adopted  authorizing  and  directing  the  board 
of  education  to  erect  a  new  school  building  upon  the 
new  school  site  situated  on  the  southeasterly  corner 
of  Grace  and  Central  avenues,  Lynbrook,  heretofore 
purchased  by  the  board  of  education,  pursuant  to  a 
resolution  adopted  at  a  former  special  district  meet- 
ing and  appropriating  the  sum  of  $95,000  to  be  levied 
and  collected  by  tax  in  installments  for  the  erection  of 
such  building.  The  board  was  further  authorized  and 
directed  to  borrow  the  said  sum  on  the  credit  of  the 
district  and  to  issue  bonds  or  other  evidences  of 
indebtedness  in  the  amounts  and  payable  upon  the 
dates  therein  specified,  Three  hundred  and  seventy 
votes  were  cast,  of  which  189  were  in  favor  of  the 
adoption  of  the  resolution  and  181  opposed.  The 
resolution  was,  therefore,  declared  adopted  by  a 
majority  of  eight  votes. 

The  appellants  allege  as  the  ground  of  their  appeal 
that  seventeen  persons  who  voted  in  favor  of  the  reso- 
lution were  not  qualified  voters  of  the  district  and 
that,  therefore,  the  resolution  was  not  adopted  by  a 
majority  of  the  qualified  voters  present  and  voting 
at  the  meeting.  The  names  of  these  seventeen  voters 
whose  votes  are  questioned  are  set  forth  in  the  peti- 
tion on  appeal.  It  is  further  alleged  that  challenges 
were  interposed  in  the  cases  of  some  of  these  alleged 
unqualified  voters,  whereupon  one  of  the  tellers  pro- 
ceeded to  swear  such  voters  but  that  the  chairman  of 
the  meeting  did  not  require  the  persons  challenged 
to  make  the  declaration  as  required  by  section  204  of 
the  Education  Law  prior  to  receiving  their  votes. 
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It  is  apparent  upon  the  face  of  the  papers  that  the 
real  controversy  in  the  district  relates  to  the  location 
of  the  school  building.  The  appellants  profess  that 
they  are  not  opposed  to  the  erection  of  a  new  school 
building  but  are  opposed  to  the  erection  of  such  build- 
ing at  the  extreme  end  of  the  district.  It  is  the  opin- 
ion of  the  appellants  that  the  building  should  be 
located  more  nearly  at  the  geographical  center  of  the 
district,  and  they  allege  that  land  for  the  erection  of 
the  building  can  be  secured  adjoining  the  present 
building  at  a  reasonable  figure.  This  question,  how- 
ever seems  to  have  been  settled  by  the  action  taken 
at  a  prior  district  meeting  at  which  the  new  site  was 
selected  and  from  which  no  appeal  has  been  taken. 

The  sole  question  to  be  determined  upon  this  appeal, 
therefore,  relates  to  the  legality  of  the  votes  cast  for 
and  against  the  proposition  and  whether  the  resolu- 
tion was  adopted  by  a  majority  of  the  qualified  voters 
present  and  voting.  Affidavits  have  been  filed  on 
behalf  of  eight  of  the  seventeen  alleged  unqualified 
voters  showing  that  they  were  qualified  to  vote  at  the 
meeting  under  the  provisions  of  section  203  of  the 
Education  Law.  The  board  of  education  has 
answered  the  appeal  and  has  submitted  affidavits  with 
respect  to  the  lack  of  qualifications  of  voters  who 
voted  against  the  resolution.  It  is  alleged  specifically 
that  at  least  three  of  such  voters  were  not  qualified, 
and  on  information  and  belief  after  inquiry  that  fifty- 
two  others  voting  against  the  resolution  did  not  pos- 
sess the  requisite  qualifications.  They,  therefore, 
assert  that  the  resolution  was  adopted  by  a  clear 
majority  of  the  qualified  voters  present.  The  appel- 
lants have  filed  a  reply  controverting  these  allegations 
as  to  some  of  the  voters.  However,  it  stands  prac- 
tically uncontradicted  that  eight  of  the  seventeen 
voters  who  voted  in  favor  of  the  proposition  were 
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qualified  and  that  at  least  three  of  the  voters  who 
voted  against  the  proposition  were  not  qualified  and 
that,  therefore,  the  proposition  was  adopted  by  a 
majority  of  at  least  two  votes.  In  view  of  this  result, 
it  must  be  held  that  the  resolution  was  regularly  and 
lawfully  adopted  and  that  it  becomes  the  duty  of  the 
board  of  education  to  proceed  thereunder. 

The  appeal  is  dismissed. 

It  is  ordered  that  the  order,  issued  by  the  Acting 
Conunissioner  of  Education  herein  on  the  4th  day  of 
February,  1921,  staying  all  proceedings  pending  the 
determination  of  the  appeal  be  and  the  same  is  hereby 
vacated. 


In  the  Matter  of  the  Appeal  from  the  Election  of 
Trustees  at  the  Annual  Meeting  held  in  District 
No.  4  of  the  Town  of  Mina,  Chautauqua  County 

Case  No.  683 

(Education  Department,  July  6,  1921) 

District  meetiiigs  —  qualiflcation  of  voters  —  appeal  dismissed. 

The  proceedings  of  a  district  meeting  will  not  be  set  aside  for 
the  reason  that  illegal  votes  have  been  cast,  unless  it  appears 
that  such  votes  have  changed  the  result 

Gilbert,  Acting  Commissioner. —  At  the  annual 
school  meeting  held  in  district  No.  4  of  the  town  of 
Mina,  Chautauqua  county,  on  May  3,  1921,  twenty-six 
votes  were  cast  upon  the  final  ballot  for  the  office  of 
trustee,  of  which  Ivan  Sargent  received  fifteen  and 
Amos  Buesink  eleven.  Mr.  Sargent  having  thus 
received  a  majority  of  the  votes  cast  claims  title  to 
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the  office.  This  appeal  is  taken  by  certain  residents 
of  the  district  from  the  result  of  the  election,  it  being 
claimed  that  four  persons  named  in  the  appeal  were 
challenged  upon  the  ground  that  they  were  not  citizens 
of  the  United  States.  It  is  alleged  that  the  chairman 
of  the  meeting  declared  that  all  taxpayers  were  quali- 
fied voters  regardless  of  their  citizenship  and  their 
votes  were  received. 

If  it  is  a  fact,  as  alleged  by  the  appellants,  that 
the  four  persons  named  in  the  appeal  are  not  citizens 
of  the  United  States,  they  were  not  qualified  voters  at 
the  school  district  meeting  and  their  votes  should  not 
have  been  received.  No  proof  is  offered  by  the  appel- 
lants that  the  four  illegal  votes  were  cast  for  the  suc- 
cessful candidate.  It,  therefore,  does  not  appear  that 
their  ballots  changed  the  result  of  the  election.  It 
has  frequently  been  held  that  the  proceedings  of  a  dis- 
trict meeting  will  not  be  set  aside  on  appeal  for  the 
reason  that  illegal  votes  have  been  cast,  unless  it 
appears  that  such  votes  have  changed  the  result.  In 
this  case  there  is  nothing  to  show  for  whom  the  illegal 
votes  were  cast,  and,  therefore,  the  appellants  have 
failed  to  establish  an  essential  element  of  their  case« 

The  respondents  allege  that  the  challenges  were  not 
interposed  until  after  the  ballots  had  been  cast  by  the 
persons  challenged.    Such  challenges  bre  ineffective. 

The  appeal  is  dismissed. 
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In  the  Matter  of  the  Appeal  of  James  Beilly  and 
Louis  C.  Scott  ,  Relative  to  Transportation  of 
Pupils  in  Union  Free  School  District  No.  22  of  the 
Town  of  Hempstead,  Nassau  County 

Case  No.  684 

(Education  Department,  July  6,  1921) 
School  districts  •— transportation  of  pupils — appeal  dismissed. 

John  Ot.  Snyder,  for  appellants. 

Wilson  Lee  Cannon,  for  respondents. 

GiLBBET,  Acting  Commissioner. —  This  appeal  brings 
np  for  review  the  sufficiency  of  the  transportation 
facilities  furnished  for  the  children  residing  in  union 
free  school  district  No.  22  of  the  town  of  Hempstead, 
and  particulariy  those  living  in  that  section  known  as 
South  Bellerose.  Several  appeals  have  already  come 
before  the  Commissioner  of  Education  from  this  dis- 
trict, involving  the  question  of  adequate  provision  for 
these  children.  The  recent  appeal  of  L.  C.  Scott  and 
others  decided  by  the  Commissioner  on  July  3,  1920, 
and  reported  in  Volume  23,  State  Department  Reports, 
page  347,  was  from  an  order  of  the  district  superin- 
tendent denying  an  application  for  division  of  the  dis- 
trict. The  Commissioner  dismissed  the  appeal  but 
held  that  under  the  circumstances  disclosed  it  was  fair 
to  impose  upon  the  district  the  burden  of  providing 
transportation  for  the  smaller  children  who  resided 
in  that  portion  of  the  district  proposed  to  be  set  off, 
so  that  they  might  be  permitted  to  attend  school  with- 
out danger.  It  was  recommended  that  the  board  take 
all  necessary  steps  to  provide  either  for  such  trans- 
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portation  or  for  the  establishment  of  a  branch  school 
in  that  portion  of  the  district,  and  that  if  there  was 
any  failure  on  the  part  of  the  board  of  education  or 
the  district  to  adequately  provide  for  such  children 
application  might  be  made  to  the  State  Department 
of  Education  and  adequate  relief  afforded. 

In  the  present  appeal  it  is  contended  that  adequate 
provision  for  transportation  has  not  been  made  and 
that  children  residing  in  the  South  Bellerose  section 
are  still  required  to  cross  the  railroad  tracks  at  grade 
in  order  to  meet  the  school  conveyance. 

The  board  of  education  has  answered  the  appeal 
and  shows  that  at  the  annual  district  meeting  an 
(  appropriation  of  $1,000  was  made  for  transportation, 
and  that  at  the  first  meeting  of  the  board  held  there- 
after a  committee  was  appointed  to  arrange  for  secur- 
ing a  conveyance.  A  contract  was  subsequently  made 
with  a  responsible  party  to  carry  the  smaller  children 
not  only  from  the  South  Bellerose  section  but  from  the 
other  parts  of  the  district.  A  route  was  determined 
by  the  board  and  meeting  points  fixed.  Provision 
was  made  for  the  children  living  in  the  western  part 
of  the  school  district,  including  the  Bellerose  section, 
by  establishing  a  meeting  point  at  the  Bellerose  rail- 
road station  where  shelter  could  be  afforded  to  the 
children  in  bad  weather,  and  the  board  has  engaged 
one  of  the  teachers  whose  home  is  nearby  to  attend 
each  morning  at  the  station  and  accompany  the  chil- 
dren from  the  South  Bellerose  section  across  the 
tracks  to  the  station,  thus  eliminating  so  far  as  prac- 
ticable the  danger  to  the  children  in  crossing  these 
tracks. 

In  order  to  obtain  the  fullest  information  possible 
a  representative  of  this  Department  has  visited  the 
district  and  has  gone  over  the  territory  in  question, 
with  particular  reference  to  the  residences   of  the 
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children  and  the  adequacy  of  the  provisions  that  have 
been  made  for  their  conveyance.  Upon  the  papers 
filed  in  this  appeal  and  upon  the  report  of  the  Depart- 
ment's representative,  it  is  my  opinion  that  the  school 
district  and  board  of  education  have  sufl&ciently  com- 
plied with  the  recommendations  of  the  Commissioner 
respecting  facilities  for  conveyance  of  the  children 
in  question,  and  that  there  is  no  reasonable  cause  for 
complaint. 

The  appeal  is  dismissed. 


In  the  Matter  of  the  Proceeding  for  the  Bemoval  of 
the  Members  of  the  Board  of  Education  of  Union 
Free  School  District  No.  1  of  the  Town  of  Canton, 
St.  Lawrence  County 

Case  No.  685 

(Education  Department,  July  6,  1921) 

Boards  of  education  —  proceeding  asking  for  removal  of  members 
of  board  dismissed. 

Hale  &  Hale,  attorneys  for  petitioners. 

GnjBBRT,  Acting  Commissioner. —  District  No.  1  of 
the  town  of  Canton  is  a  union  free  school  district  gov- 
erned by  a  board  of  education  consisting  of  nine  mem- 
bers. This  proceeding  is  directed  particularly  against 
the  president  of  the  board  and  the  chairman  of  the 
teachers*  committee,  and  seeks  their  removal  from 
office  as  members  of  the  board  and  also  the  removal 
of  such  other  members  of  the  board  as  to  the  Com- 
missioner may  seem  best.  The  proceeding  is  brought 
under  the  provisions  of  sections  95  and  309  of  the 
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Education  Law  and  alleges  certain  violations  of  law 
and  neglect  of  duty  on  the  part  of  the  board  and  its 
members.  Among  these  allegations  of  misfeasance 
and  nonfeasance  of  duty  are  the  failure  to  publish  a 
financial  report  of  the  receipts  and  disbursements  of 
the  board,  as  required  by  section  321  of  the  Educa- 
tion Law ;  the  drawing  of  drafts  in  favor  of  members 
of  the  board  and  in  payment  for  purchases  of  supplies 
and  insurance  contracted  by  the  board  with  one  of  its 
members,  in  alleged  violation  of  the  Penal  Law;  the 
failure  to  obtain  the  required  consent  of  two-thirds 
of  the  members  of  the  board  in  the  employment  of 
teachers  who  are  related  to  its  individual  memberir; 
the  grant  of  the  use  of  certain  rooms  of  the  school 
building  for  general  election  purposes  without  author- 
ization by  the  district  meeting ;  the  unauthorized  bor- 
rowing of  money  in  behalf  of  the  district;  failure  to 
visit  the  schools  as  required  by  the  provisions  of  sec- 
tion 313  of  the  Education  Law ;  the  unauthorized  erec- 
tion of  a  certain  sidewalk  over  a  portion  of  the  school 
grounds;  the  unauthorized  rental  of  an  office  for  the 
board  of  education ;  and  the  ignoring  of  petitions  pre- 
sented by  large  numbers  of  the  inhabitants  of  the 
district  concerning  matters  of  interest  to  the  patrons 
of  the  school,  and  with  particular  reference  to  the 
re-employment  of  the  principal 

I  have  no  doubt,  from  an  examination  of  the  papers 
filed,  that  the  failure  to  re-employ  the  principal  of 
the  school  for  the  ensuing  school  year  forms  the  real 
basis  and  motive  for  the  institution  of  these  proceed- 
ings. The  charges  made  are  serious.  If  it  were 
shown  that  the  acts  of  the  board  concerning  which 
complaint  is  made  were  committed  with  wilful  intent 
to  disobey  the  provisions  of  the  Education  Law,  the 
removal  of  the  members  of  the  board  who  have  been 
in  office  during  a  considerable  portion  of  the  time 
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covered  by  the  complaint  would  necessarily  follow. 
I  am  not  satisfied,  however,  that  the  acts  of  the  board 
or  its  failure  in  certain  instances  to  comply  with  the 
provisions  of  the  law  have  been  wilfully  committed. 
The  power  to  remove  school  officers  and  members  of  a 
board  of  education  under  the  provisions  of  sections 
95  and  309  of  the  Education  Law  is  predicated  ui)on 
the  proof  of  wilful  disobedience  or  wilful  violation  or 
neglect  of  duty.  Section  309  of  the  Education  Law 
provides  as  follows:  **  For  cause  shown,  and  after 
giving  notice  of  the  charge  and  opportunity  of 
defense,  the  commissioner  of  education  may  remove 
any  member  of  a  board  of  education.  Wilful  dis- 
obedience of  any  lawful  requirement  of  the  commis- 
sioner of  education,  or  a  want  of  due  diligence  in 
obeying  such  requirement  or  wilful  violation  or  neg- 
lect of  duty  is  cause  for  removal.^' 

The  members  of  the  board  of  education  (except- 
ing one  member  concerning  whom  no  complaint  seems 
to  be  made)  have  answered  the  charges..  It  is  alleged 
that  the  failure  to  publish  a  financial  statement  was 
inadvertent,  in  that  the  work  of  preparing  and  pub- 
lishing the  report  devolved  upon  the  secretary  of  the 
board  and  that  a  new  secretary  having  been  elected 
within  the  past  few  years,  who  was  not  familiar  with 
the  requirement,  failed  to  publish  the  report  although 
such  report  had  been  presented  at  the  annual  meeting 
and  incorporated  in  the  minutes  of  the  board.  It  is 
alleged  that  there  was  no  desire  to  prevent  the  tax- 
payers of  the  district  from  having  the  fullest  knowl- 
edge of  the  finances.  In  each  case  of  purchases  made 
of  members  of  the  board  it  is  shown  that  the  articles 
were  purchased  at  wholesale  and  without  any  profit 
to  the  board  members,  and  merely  for  the  purpose 
of  securing  financial  benefit  to  the  district.  With  ref- 
erence to  the  employment  of  teachers,  it  is  shown  that 
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the  board  has  been  accustomed  to  act  through  its 
teachers'  committee^  and  upon  the  report  of  such 
committee  made  to  the  board  to  ratify  its  action.  It 
further  shows  that  the  employment  of  the  teachers  who 
were  related  to  members  of  the  board  was  authorized 
by  the  unanii^ious  adoption  of  the  recommendations 
of  the  committee  for  the  employment  of  such  teachers 
and  that  in  no  case  was  there  a  dissenting  vote. 

It  further  appears,  with  respect  to  the  use  of  the 
room  in  the  high  school  building  for  election  purposes, 
that  the  same  was  first  granted  upon  the  request  of 
the  town  in  1918,  and  in  lieu  of  a  more  suitable  place 
in  which  to  hold  such  elections.  Such  use  seems  to 
have  been  authorized  under  the  provisions  of  subdi- 
vision 3,  section  299,  of  the  Election  Law,  as  amended 
by  chapter  323  of  the  Laws  of  1918.  Under  its  pro- 
visions the  consent  of  the  board  of  education  was  suf- 
ficient, although  under  the  provisions  of  section  455  of 
the  Education  Law  the  vote  of  the  district  meeting  is 
required.  It  may  well  be  that  under  this  conflict  in 
the  statutes  relating  to  the  places  of  holding  such 
elections  the  consent  of  the  board  alone  was  deemed 
sufficient. 

The  alleged  unlawful  borrowing  of  money  was  for 
the  purchase  of  coal,  which  could  be  obtained  more 
advantageously  for  the  district  early  in  the  season 
before  the  taxes  were  levied.  It  is  not  allied  that  the 
moneys  so  borrowed  were  used  for  any  other  purpose. 
The  result  was  a  considerable  saving  to  the  district. 
The  erection  of  the  walk  across  the  school  grounds 
and  payment  therefor  seems  to  be  satisfactorily 
explained.  In  my  opinion  the  general  control  which 
the  board  exercised  over  the  school  property  was  suf- 
ficient to  authorize  them  in  their  discretion  to  con- 
struct such  walk.  It  is  admitted  that  the  board 
declined  to  call  a  public  meeting  in  response  to  the 
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petition  which  was  presented  to  the  board  by  certain 
residents  of  the  district,  for  the  reason  that  in  the 
opinion  of  the  board  the  meeting  would  have  resulted 
in  angry  discussion  and  bitter  feelings  without  useful 
result. 

Thus  the  board  of  education  has  substantially  tra- 
versed each  of  the  charges  contained  in  the  petition, 
at  least  so  far  as  wilful  violation  or  dereliction  of 
duty  is  concerned.  I  fail  to  find  evidence  of  wilfulness 
sufficient  to  justify  the  removal  from  office  of  the 
members  of  the  board  within  the  provisions  of  the 
sections  above  referred  to.  It  has  been  held  that  **  to 
constitute  wilfulness  there  must  appear  a  purpose  or 
intent  to  disregard  a  lawful  duty  or  to  violate  a  legal 
requirement.**  Matter  of  Warner,  2  State  Dept.  Rep, 
616.  Proof  of  the  vital  element  of  wilful  intent  is 
lacking. 

The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  Relative  to  the  Elec- 
tion OF  Trustee  at  the  Annual  School  Meeting  Held 
in  District  No.  1  of  the  Town  of  ConesuSi  Liv- 
ingston County,  May  3, 1921 

Case  No.  687 

(Education  Department,  July  11,  1921) 

School  districts— elections — trustee — aualifications. 

It  appearing  that  the  respondent,  who  was  elected  trustee^ 
rented  taxable  property  within  the  school  district  under  an 
agreement  that  he  pay  all  taxes  and  insurance  and  keep  np 
the  repairs,  it  is  established  that  he  is  a  qualified  voter  of  the 
district  and  is  eligible  to  the  office  of  trustee. 

Gilbert,    Acting    Commissioner. — ^At   the    annual 
school  meeting  held  May  3,  1921,  in  common  school 


Election  of  Trustee  171 

Education  Department  [VoL  26] 

district  No.  1  of  the  town  of  Conesus,  the  respondent 
George  Webster  was  elected  trustee  for  the  ensuing 
school  year  by  a  majority  of  the  votes  cast.  The 
appellant  was  the  defeated  candidate.  He  brings  this 
appeal  from  the  election  of  trustee,  upon  the  ground 
that  the  respondent  was  not  a  qualified  voter  of  the 
district  at  the  time  of  his  election  and  was  therefore 
not  eligible  to  the  office.  He  alleges  that  the  respond- 
ent has  no  children  of  his  own  of  school  age,  nor  any 
children  of  school  age  living  with  him;  that  his  name 
does  not  appear  upon  the  assessment  roll  of  the  town 
or  district,  and  that  he  owns  no  taxable  property  in 
said  district.  He  therefore  asserts  that  the  respond- 
ent is  not  a  qualified  voter  within  the  provisions  of 
section  203  of  the  Education  Law. 

The  answer  of  the  respondent  shows  that  in  Decem- 
ber, 1920,  he  rented  certain  taxable  property  within 
the  school  district  under  an  agreement  that  he  pay 
all  taxes  and  insurance  and  keep  up  the  repairs.  He 
asserts  that  he  has  complied  with  the  terms  of  the 
agreement  and  as  evidence  thereof  submits  the  affi- 
davit of  the  town  tax  collector  and  the  school  district 
collector  showing  that  he  paid  the  taxes  upon  the 
property  in  question.  He  also  submits  the  affidavit 
of  the  owner  of  the  property  confirming  the  terms 
of  the  lease.  No  questions  are  raised  as  to  the 
respondent's  general  qualifications  of  age,  residence 
and  citizenship.  It  is,  therefore,  established  that  the 
respondent  is  a  qualified  voter  of  the  district  and  is 
eligible  to  the  office  of  trustee,  to  which  he  was  duly 
elected.  He  must  therefore  be  recognized  as  trustee 
for  the  ensuing  school  year. 

The  appeal  is  dismissed. 
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In  the  Matter  of  the  Appeal  of  George  Bell  from 
the  Election  of  Trustee  at  the  Annual  District 
Meeting  Held  in  Common  School  District  No.  17 
of  the  Town  of  Saranac,  Clinton  County,  May  3, 
1921 

Case  No.  688 

(Education  Department,  July  11,  1921) 

School    districts  —  annual    meeting  —  election    of    tmstee  —  bal- 
lots. 

It  is  not  necessary  to  designate  the  office  when  there  is  but 
one  office  that  is  being  voted  for  at  the  particular  time  the 
baUot  is  cast. 

The  casting  of  a  ballot  by  the  clerk  of  the  meeting,  although 
directed  upon  motion  adopted  by  the  qualified  electors  present, 
does  not  constitute  the  election  of  a  district  officer  by  ballot. 

Gilbert,  Acting  Commissioner. —  At  the  annual 
school  meeting  held  in  district  No.  17  of  the  town  of 
Saranac,  May  3,  1921,  the  several  district  officers 
were  voted  for  and  elected  upon  separate  ballot. 
Eleven  votes  were  cast  for  the  election  of  trustee,  of 
which  the  appellant  George  Bell  received  six  and  the 
respondent  George  Supernant  five.  On  examining  the 
ballots  it  was  found  that  the  word  *'  trustee  ^'  did 
not  appear  upon  the  six  ballots  that  were  cast  for  the 
appellant  but  did  appear  upon  those  cast  for  the 
respondent.  The  chairman  ruled  in  effect  that  the  six 
ballots  cast  for  appellant  were  defective  in  that  they 
did  not  designate  the  office,  and  therefore  declared 
the  respondent  elected.  The  meeting  proceeded  to 
the  election  of  district  clerk,  to  which  office  the  appel- 
lent  Bell  was  declared  elected  after  a  ballot  had  been 
cast  for  him  by  the  clerk. 

The  appellant  now  asks  that  the  election  of  trustee 
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be  set  aside  and  that  he  be  declared  the  duly  elected 
trustee  of  the  district  upon  the  ground  that  he 
received  a  majority  of  the  votes  cast. 

There  was  no  valid  reason  for  discarding  the  six 
ballots  that  were  cast  for  the  appellant  upon  the 
ground  that  they  failed  to  designate  the  office.  There 
was  but  one  question  before  the  meeting  at  the  time 
these  ballots  were  cast  and  that  was  the  election  of 
trustee.  There  was  no  misunderstanding  on  the  part 
of  the  voters.  While  it  is  provided  by  section  227 
of  the  Education  Law  that  ballots  cast  for  district 
officers  shall  contain  the  name  of  the  person  voted  for 
and  designate  **  the  office  for  which  each  is  voted," 
this  provision  plainly  relates  to  a  case  where  votes 
are  cast  for  the  various  officers  upon  one  ballot, 
whereupon  it  becomes  necessary  to  designate  the 
office  for  which  each  is  voted.  It  is  not  necessary  to 
designate  the  office  when  there  is  but  one  office  that 
is  being  voted  for  at  the  particular  time  the  ballot  is 
cast.  It  was  so  held  in  the  matter  of  the  Appeal  of 
Barrett,  reported  in  the  volume  of  Judicial  Decisions 
at  page  279.  Therefore  the  appellant  was  duly 
elected  trustee  of  the  district,'  since  he  received  a 
majority  of  the  votes  cast,  and  the  declared  election 
of  the  respondent  must  be  set  aside. 

A  further  question  to  be  determined  is  the  effect 
of  the  subsequent  election  of  the  appellant  as  district 
clerk,  which  office  the  respondent  claims  that  the 
appellant  has  accepted.  Under  the  provisions  of  sec- 
tion 222  of  the  Education  Law,  a  trustee  cannot  hold 
the  office  of  district  clerk.  If,  therefore,  he  was  regu- 
larly  elected  to  such  office  and  has  accepted  the  office, 
he  thereby  vacated  the  office  of  trustee  to  which  he 
was  first  elected.  If  he  was  not  regularly  elected 
clerk  there  could  be  no  acceptance  of  the  office  which 
would  preclude  him  from  holding  the  office  of  trustee. 
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It  has  been  repeatedly  held  that  the  casting  of  a 
ballot  by  the  clerk  of  the  meeting,  although  directed 
upon  motion  adopted  by  the  qualified  electors  pres- 
ent, does  not  constitute  the  election  of  a  district 
officer  by  ballot.  Matter  of  Joh/nston,  6  State  Dept. 
Rep.  594,  596.  In  that  case  the  Commissioner  set 
aside  the  election  upon  the  ground  that  the  adoption 
of  a  resolution  directing  the  clerk  to  cast  the  ballot 
deprived  the  electors  present  of  their  statutory  right 
to  express  their  preferences  by  individual  ballots  con- 
taining the  name  of  the  candidate  whom  they  favored. 
It  must  be  held  in  the  present  case  that  Mr.  Bell  was 
not  regularly  elected  clerk  and  therefore  could  not 
have  accepted  the  office  as  contended  by  the 
respondent. 

The  appeal  is  sustained. 

It  is  ordered  that  the  declared  election  of  George 
Supemant  as  trustee  of  district  No.  17  of  the  town 
of  Saranac,  Clinton  county,  be  and  the  same  is  hereby 
set  aside  as  of  no  effect  and  that  the  appellant  George 
Bell  is  hereby  declared  to  be  the  duly  elected  trustee 
of  said  district  for  the  school  year  beginning  August 
1, 1921. 


In  the  Matter  of  the  Appeal  from  the  Action  op  the 
Annual  District  Meeting  Held  in  District  No.  22 
of  the  Town  of  Canton,  St.  Lawrence  County,  May 

3  1921  ^^"^^  ^^'  ^^ 

(Education  Department,  July  ll,  1921) 


Bchool  districts— annual  meeting  — election  — failure  to  flz  bond 
and  vote  tax. 

Where  the  annual  meeting  fails  to  fix  the  amount  of  the 
eoUector's  bond  and  fails  to  vote  a  tax  the  law  makes  provision 
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for  sneh  omiflsion  and  permits  the  trustee  to  fix  the  amount  of 
the  eolleetor's  bond  and  to  levy  taxes  for  certain  specified 
items  of  expenditure  necessary  for  the  maintenance  of  the 
school  Education  Law,  H  252,  275,  263. 

Leon  G.  Crary,  for  appellant. 
Ceylon  G.  Chaney,  for  respondent. 

Gilbert,  Acting  Commissioner. — At  the  annual 
district  meeting  held  in  common  school  district  No. 
22  of  the  town  of  Canton  thirty  votes  were  cast  for 
the  office  of  trustee,  of  which  John  Casey,  the 
respondent,  received  seventeen  votes  and  William  J. 
Cotter,  the  appellant,  thirteen  votes.  The  former 
was  declared  elected. 

The  appellant  alleges  that  six  persons  voted  for 
the  respondent  who  were  not  qualified  voters  of  the 
district.  Three  of  these  voters  were  challenged.  The 
others  were  not  challenged  although  the  appellant  was 
present  and  participated  in  the  election,  saw  the  bal- 
lots cast  and  was  personally  acquainted  with  each 
voter. 

The  respondent  shows  that  Catherine  Casey,  one 
of  the  six  voters  alleged  by  the  appellant  as  not  being 
qualified  to  vote,  is  a  citizen  of  the  United  States, 
over  twenty-one  years  of  age,  and  a  resident  of  the 
district  for  several  years  prior  to  the  meeting;  also 
that  she  is  the  parent  of  a  child  of  school  age  who 
has  attended  school  in  the  district  for  more  than  eight 
weeks  during  the  year  preceding  the  meeting.  No 
competent  evidence  has  been  presented  to  the  con- 
trary. It,  therefore,  appears  that  she  is  a  qualified 
voter  of  the  district  within  the  provisions  of  section 
203  of  the  Education  Law.  The  respondent  further 
alleges,  as  a  countercharge,  that  two  persons  voted 
for  the  appellant  who  were  not  qualified  and  whose 
votes  were  challenged.  This  allegation  has  not  been 
controverted. 
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It  being  established  that  two  of  the  electors  voting 
for  the  appellant  had  no  right  to  vote,  there  were 
but  11  legal  votes  cast  for  him,  and  it  being  established 
that  at  least  one  of  the  alleged  illegal  votes  cast  for 
the  respondent  was  legal,  there  were  12  legal  votes 
cast  for  him.  It  follows  that  the  respondent  received 
the  majority  of  the  votes  of  the  qualified  electors 
who  voted  at  the  meeting  and  he  was,  therefore, 
legally  elected. 

The  appellant  alleges  as  further  reasons  for  set- 
ting aside  the  action  of  the  meeting  as  illegal  that 
the  meeting  failed  to  fix  the  amount  of  the  collector's 
bond  and  failed  to  vote  a  tax  for  the  expenses  of  the 
ensuing  year.  The  law  makes  provision  for  both 
omissions  (see  Education  Law,  §§  252,  275,  263)  and 
permits  the  trustee  to  fix  the  amount  of  the  collector's 
bond  and  to  levy  taxes  for  certain  specified  items  of 
expenditure  necessary  for  the  maintenance  of  the 
school.  The  failure  of  the  meeting  to  act  on  these 
matters  furnishes  no  legal  basis  for  setting  aside  the 
action  of  the  meeting. 

The  appeal  is  dismissed. 


In  the  Matter  of  the  Application  of  the  Village  of 
Ilton,  N.  Y.,  for  Approval  of  Its  Acquisition  of  a 
Source  of  Water  Supply  and  Its  Financial  and 
Engineering  Plans  for  the  Construction  of  a  Water 
Supply  System 

Water  Supply  Application  No.  264 

(Conservation  Commission,  June  29,  1921) 
Application  approved. 

By  the  Commission. —  Roscoe  H.  Whiter,  acting  on 
behalf  and  in  the  name  of  the  village  of  Ilion,  of  the 
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board  of  trustees  of  which  municipality  he  is  the 
president,  on  June  11,  1921,  made  application  to  this 
Commission  for  approval  of  the  proposed  acquisition 
by  said  village  of  a  new  and  additional  source  of 
water  supply.  This  petition  was  filed  in  the  office 
of  the  Conservation  Commission  June  14, 1921. 

On  June  21,  1921,  the  Commission  caused  the  site 
of  the  proposed  works  and  the  proposed  source  of 
water  supply  to  be  inspected  by  one  of  its  engineers. 

After  due  notice  published  in  the  Ilion  Citizen,  a 
hearing  on  this  petition  was  held  in  the  Village  Hall 
in  the  village  of  Ilion  on  June  21,  1921,  at  10:30 
o'clock  in  the  forenoon.  At  this  hearing  the  Com- 
mission considered  the  petition,  maps  and  plans  sub- 
mitted, examined  witnesses  and  heard  arguments  for 
the  project,  as  shown  by  the  minutes.  The  petitioner 
was  represented  by  Floyd  C.  Ackler,  president; 
George  R.  Russell,  vice-president ;  Frank  A.  Schmidt, 
treasurer ;  William  McKnight,  member,  and  George  0. 
Basbach,  clerk  of  the  board  of  water  commissioners. 
No  objections  were  filed  and  no  one  appeared  in 
opposition. 

It  is  proposed  to  construct  a  150,000,000  gallon 
storage  reservoir  on  Clappsaddle  creek  at  a  point 
about  two  miles  southeast  of  the  center  of  the  vil- 
lage and  to  draw  water  from  this  reservoir  through 
6,000  feet  of  ten-inch  cast-iron  pipe  to  the  existing 
No.  1  distribution  reservoir  above  the  existing  filter 
plant.  Water  from  the  proposed  reservoir  will  be 
fed  by  gravity  through  the  existing  filters  to  the  dis- 
tribution mains  of  the  city.  The  watershed  tributary 
to  the  reservoir  is  to  be  protected  by  sanitary  rules 
and  regulations  and  all  water  to  be  drawn  from  this 
source  is  to  be  purified  by  filtration  and  at  times  by 
sterilization  with  liquid  chlorine.  The  estimated  cost 
of  the  project  is  $165,000. 

12 
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After  due  study  of  the  petition  and  its  exhibits,  the 
evidence  and  arguments  given  at  the  hearing  and  the 
reports  of  the  engineers  of  the  Coimnission  on  this 
application,  it  appears  as  follows: 

Ilion  is  an  incorporated  village  in  the  town  of  Ger- 
man Flats,  Herkimer  county.  It  is  situated  on  the 
right  bank  of  the  Mohawk  between  Utica  and 
Herkimer  at  the  mouth  of  Steele's  creek.  This  vil- 
lage is  on  the  main  line  of  the  West  Shore  railroad 
and  is  also  served  by  the  Barge  canal  and  the  New 
York  Central  railroad  and  is  traversed  by  an  elec- 
tric car  line  between  Utica  and  Herkimer.  It  is  an 
important  manufacturing  center,  containing  the  plants 
of  the  Remington  Arms  Company,  Remington  Type- 
writer Company  and  Library  Bureau,  as  well  as  other 
industries.  The  petition  shows  that  the  population 
of  this  village,  by  the  last  census,  was  10,169.  The 
assessed  valuation  of  taxable  property  therein  by  the 
last  roll  was  $5,974,038.  The  village  has  a  total  out- 
standing bonded  indebtedness  of  $440,122.47,  of  which 
amount  $180,000  was  incurred  for  water  supply  pur- 
I>oses.  The  village  has  a  separate  board  of  water 
commissioners. 

Since  1892,  Hion  has  had  a  municipally  owned  and 
operated  water  supply  system,  which  furnishes  a  sup- 
ply of  filtered  water  by  gravity.  Originally  all  water 
was  obtained  from  Hawkes  creek,  a  tributary  to 
Steele's  creek  lying  south  of  the  village.  In  1915, 
Litchfield  creek  was  developed  as  a  source  of  water 
supply.  Water  Supply  Application  No.  187,  approved 
June  17, 1915.  There  are  at  present  two  distribution 
reservoirs  with  a  combined  capacity  of  80,000,000 
gallons  and  a  slow  sand  filter  plant  with  a  capacity 
of  about  2.500,000  gallons  per  day.  Provision  is  also 
made  for  chlorinating  the  water  if  necessary.  This 
filter  plant  appears  to  be  well  constructed  and  care- 
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fully  run.  Weekly  analyses  of  the  water  are  made 
throughout  the  year. 

Although  the  amount  of  water  now  available  for 
the  supply  of  the  village  of  Ilion  appears  to  be  ade- 
quate for  the  needs  of  the  present  population,  this 
population  and  the  industrial  use  of  the  water  is 
increasing  and  it  is  clearly  evident  that  even  for  the 
existing  sources  additional  storage  should  be  pro- 
vided. The  water  drawn  from  the  sources  of  supply 
now  in  use  is  always  hard  and  during  the  summer, 
when  the  greater  part  of  it  is  obtained  from  deep 
seated  springs,  this  hardness  is  excessive  and  of  a 
character  so  undesirable  as  to  render  the  water  unsat- 
isfactory either  for  domestic  use  or  commercial 
purposes. 

To  remedy  these  two  defects  the  project  now  under 
consideration  is  proposed.  The  project  is  designed 
to  relieve  conditions  by  increase  in  the  available  sup- 
ply, due  to  additional  collecting  area ;  increase  in  the 
storage  capacity  of  the  system  from  80,000,000  to 
230,000,000  gallons;  decrease  in  hardness  of  water  in 
the  summer,  due  to  the  conservation  of  150,000,000 
gallons  of  soft  flood  water  in  the  new  reservoir,  which 
water  may  be  used  exclusively  during  dry  weather 
or  will,  at  least,  provide  a  large  percentage  of  the 
water  used  during  periods  of  restricted  stream  flow. 

On  May  25, 1921,  the  board  of  water  commissioners 
of  the  village  of  Ilion  requested  the  board  of  trustees 
of  said  village  to  submit  to  the  electors  thereof  a 
proposition  to  construct  the  proposed  reservoir  and 
to  bond  the  village  in  the  amount  of  $165,000,  in  order 
to  defray  the  cost  thereof.  This  request  was  filed 
with  the  board  of  trustees  May  25,  1921.  At  a  meet- 
ing held  on  that  date,  the  board  of  trustees,  by  reso- 
lution duly  adopted,  submitted  to  the  electors  such  a 
proposition.     The  election  was  held  June  11,  1921, 
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and  the  proposition  was  carried  in  the  affirmative  by 
a  vote  of  243  to  104,  The  making  of  this  petition  to 
the  Conservation  Commission  was  authorized  by  reso- 
lution of  the  board  of  trustees  adopted  at  a  meeting 
held  June  11, 1921. 

Plans  and  specifications  for  the  proposed  structures 
were  prepared  by  Mr.  James  P.  Wells,  a  consulting 
engineer  having  an  office  in  the  city  of  Eochester. 

Clappsaddle  creek,  the  proposed  additional  source 
of  supply,  lies  immediately  north  and  east  of  the 
watershed  of  Hawkes  creek,  the  original  source  of 
supply  for  this  village.  It  flows  in  a  northwesterly 
direction  into  Steele's  creek  within  the  village  limits. 
The  proposed  dam  is  to  be  constructed  at  a  point 
where  the  tributary  drainage  area  is  one  and  seven- 
tenths  square  miles.  The  total  annual  run-off  from 
this  watershed  should  be  in  the  neighborhood  of 
600,000,000  gallons  and  the  storage  in  the  proposed 
reservoir  will .  supply  the  present  demands  of  the 
village  for  about  five  months.  It,  therefore,  appears 
that  the  carrying  out  of  this  project  will  materially 
augment  the  water  supply  of  this  village. 

Water  from  Clappsaddle  creek  will  be  somewhat 
hard,  but  the  water  stored  in  the  proposed  reservoir 
will  be  materially  softer  than  the  dry  weather  flow  of 
Hawkes  and  Litchfield  creeks.  The  watershed  is  farm- 
ing country,  somewhat  thinly  settled.  By  the  enact- 
ment of  rules  and  regulations  for  the  sanitary  protec- 
tion of  this  watershed  and  by  taking  certain  precau- 
tions about  the  nearer  buildings,  the  water  drawn  from 
this  reservoir  will,  after  passing  through  the  existing 
filter  plant,  be  of  good  sanitary  quality. 

It  is  estimated  by  the  village  engineer  that  this 
project  can  be  carried  out  at  a  cost  not  exceeding 
$165,000,  the  amount  available  for  the  purpose.  As 
nearly  as  can  be  judged  in  the  present  era  of  uneer- 
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tain  prices,  this  amount  will  be  adequate  for  the 
purpose. 

The  proposed  dam  is  to  be, an  earth  embankment 
with  a  concrete  core  wall,  the  core  wall  being  generally 
founded  on  rock.  The  dam  is  to  be  about  one  thou- 
sand feet  long  on  top  with  a  maximum  height  of  about 
eighty  feet.  The  top  is  to  be  ten  feet  wide  and  six 
feet  above  the  spillway  crest.  It  is  to  be  constructed 
with  slopes  of  three  to  one  and  two  and  one-half  to 
one  upstream  and  a  slope  of  two  to  one  downstream. 
The  upstream  slope  is  to  be  rip-rapped.  At  the  north 
end  of  the  dam  a  concrete  spillway  sixty  feet  in  length 
is  to  be  provided  and  the  water  passing  this  weir  is 
to  be  conveyed  by  a  concrete  channel  back  into  the 
bed  of  the  stream  below  the  dam.  A  twenty-four-inch 
and  a  thirty-inch  line  of  cast-iron  pipe  are  to  be  laid 
on  the  present  stream  bed  through  the  dam.  These 
pipes  are  to  carry  the  flow  of  the  stream  during  con- 
struction, will  be  available  for  draining  the  reservoir 
in  case  of  need,  and  the  small  pipe  is  to  be  connected 
to  the  ten-inch  cast-iron  pipe  line,  which  is  to  take 
water  from  this  reservoir  to  the  existing  distribution 
reservoir  above  the  filters.  Water  ordinarily  is  to  be 
drawn  from  the  reservoir  through  a  concrete  outlet 
tower,  the  top  of  which  is  about  twenty  feet  below 
spillway  crest.  A  secondary  outlet  is  to  be  provided 
by  which  the  reservoir  can  be  emptied.  All  pipes 
passing  through  the  dam  are  to  be  guarded  by  gate 
valves  installed  in  a  small  valve  chamber  adjacent 
to  the  upstream  face  of  the  core  wall. 

The  proposed  works,  if  completely  constructed  in 
accordance  with  the  plans  and  specifications  sub- 
mitted, of  suitable  materials  and  with  careful  work- 
manship, will  be  safe  and  adequate. 

Lands  to  the  extent  of  128.5  acres  are  to  be  acquired 
covering  the  site  of  the  proposed  reservoir.    A  right 
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of  way  for  the  pipe  line  between  the  new  reservoir 
and  the  existing  smaller  distribution  reservoir  is  also 
to  be  acquired. 

Alternative  sources  of  supply  exist  and  have  been 
investigated  by  the  village  engineers.  None  of  these 
appear  to  offer  advantages  superior  to  those  of 
Clappsaddle  creek. 

The  nearest  municipalities  to  Ilion  are  Frankfort 
and  Mohawk.  Both  of  these  villages  have  public 
water  supply  systems,  appear  to  have  ample  supplies 
of  water  and  there  are  available  for  both  of  them  addi- 
tional sources  of  supply  more  suitable  for  their  use 
than  Clappsaddle  creek.  It,  therefore,  appears  that 
the  carrying  out  of  this  project  by  the  village  of  Ilion 
will  not  adversely  affect  the  water  supply  interests 
of  any  other  community  in  this  State. 

The  legal  damages  which  may  be  caused  by  the  exe- 
cution of  the  plans  of  the  petitioner  do  not  appear  to 
be  such  as  to  require  any  special  consideration  or  leg- 
islative enactment  in  order  that  they  may  be  equitably 
determined  and  paid. 

In  consideration  of  the  above  and  on  the  assump- 
tion that 

1.  All  the  work  proposed  in  this  application  is  com- 
pletely constructed  in  accordance  with  the  plans  and 
specifications  submitted  or  approved  modifications 
thereof,  and 

2.  After  these  works  have  been  constructed  they 
shall  have  been  inspected  by  and  approved  by  this 
Commission,  as  provided  by  section  523  of  the  Con- 
servation Law; 

the  Conmiission  finds  and  determines : 

First.  That  the  plans  proposed  are  justified  by 
public  necessity. 

Second.  That  said  plans  provide  for  the  proper 
and  safe  construction  of  all  work  connected  therewith. 


Application  of  Village  of  Iliok  183 

Conservation  Commission  [VoL  26] 

Third.  That  said  plans  provide  for  the  proper  pro- 
tection of  the  supply  and  the  watershed  from  con- 
tamination and  for  the  proper  filtration  of  such  addi- 
tional supply. 

Fourth.  That  said  plans  are  just  and  equitable  to 
the  other  municipalities  and  civil  divisions  of  the 
State  affected  thereby  and  to  the  inhabitants  thereof, 
particular  consideration  being  given  to  their  pres- 
ent and  future  necessities  for  sources  of  water  supply. 
Fifth.  That  said  plans  make  fair  and  equitable 
provisions  for  the  determination  and  payment  of  any 
and  all  legal  damages  to  persons  and  property,  both 
direct  and  indirect,  which  will  result  f I'om  the  execu- 
tion of  said  plans  or  the  acquiring  of  said  lands. 

Wherefore,  the  Conservation  Commission  does 
hereby  approve  the  said  application  of  the  village  of 
Ilion. 

In  Witness  Whereof,  the  Conservation  Com- 
mission has  caused  this  determination  and 
approval  to  be  signed  by  the  Commissioner 
and  has  caused  its  official  seal  to  be 
[l.  8.]  affixed  hereto  and  has  filed  the  same  with 
all  maps,  plans,  reports  and  other  papers 
relating  thereto  in  its  office  in  the  city  of 
Albany,  this  29th  day  of  June,  1921. 
Conservation  Commission 

Ellis  J.  Staley, 
Commissioner 
Attest : 

Herbert  F.  Prbscott, 

Secretary  to  the  Commission 
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In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law,  made  by 
Margaret  Bailey,  Mother,  on  Account  of  the  Death 
of  James  H.  Bailey,  Deceased,  against  The  New 
York  Central  Railroad  Company,  Employer  and 
Self-Insurer 

Case  No.  69515()-S 

(State  Industrial  Board,  August  25,  1920) 

EmplosToe  burned  to  death  in  course  of  employment  —  award  to 
dependent  mother. 

Deceased  burned  to  death  while  helping  a  fellow  employee 
to  fill  a  tank  with  oil.  At  the  time  of  the  accidental  injuries, 
deceased  was  smoking  a  cigarette,  in  violation  of  the  rule  of 
his  employer.  Held,  that  inasmuch  as  there  is  no  causal  rela- 
tionship between  the  smoking  of  the  cigarette  by  deceased  and 
the  burning  of  his  clothing,  the  injuries  sustained  by  him  were 
accidental  injuries  and  arose  out  of  and  in  the  course  of  his 
employment. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Commission  at  its  office,  124  East  Twenty- 
eig'hth  street.  New  York  city,  N.  Y.,  on  June  29, 1920, 
July  13,  1920,  August  19,  1920,  and  at  the  Syracuse 
office  on  August  25, 1920. 

The  State  Industrial  Board,  by  virtue  of  chapters 
50  and  60  of  the  Laws  of  1921,  is  the  successor  of  the 
State  Industrial  Commission  in  this  case. 

Frederick  H.  Cunningham,  counsel  to  the  State 
Industrial  Board. 

G.  C.  Gleiner,  for  employer  and  self -insurer. 
Roy  P.  Monahan,  for  the  claimant. 
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By  the  Commission. — ^All  the  evidence  submitted 
before  the  Commission  having  been  heard  and  duly 
considered,  the  State  Industrial  Board  makes  its  con- 
clusions of  f act,  award  and  decision  as  follows : 

On  May  5,  1920,  the  day  on  which  James  H.  Bailey 
sustained  the  injuries  which  resulted  in  his  death  on 
the  same  day,  he  resided  at  No.  85  Vandam  street. 
New  York  city,  and  was  employed  by  the  New  York 
Central  Bailroad  Company,  as  an  engine  wiper  at 
one  of  the  round  houses  of  the  said  railroad,  at  East 
Syracuse,  N.  Y. ;  said  employer  being  engaged  in  the 
operation  of  a  steam  railroad,  and  having  its  office 
and  principal  place  of  business  at  the  Grand  Central 
Terminal,  New  York  city,  N.  Y. 

On  May  5, 1920,  while  the  said  James  H.  Bailey  was 
engaged  in  the  regular  course  of  his  employment,  and 
while  helping  a  fellow  employee  to  fill  a  tank  with  oil 
outside  the  round  house  of  his  employer,  at  East  Syra- 
cuse, N.  Y.,  his  clothing,  in  some  unknown  way,  caught 
fire,  thereby  burning  him  to  death. 

At  the  time  of  the  accidental  injuries  herein  referred 
to,  the  claimant  was  wearing  oil-soaked  clothes,  and 
was  smoking  a  cigarette,  which  was  against  the  rules 
of  his  employer,  but  inasmuch  as  his  clothing  started 
to  bum  on  his  back,  and  inasmuch  as  there  is  no 
causal  relationship  between  the  smoking  of  the 
cigarette  by  claimant  and  the  burning  of  his  clothing, 
the  injuries  sustained  by  him  were  accidental  injuries 
and  arose  out  of  and  in  the  course  of  his  employment. 

The  average  weekly  wage  of  James  H.  Bailey  was 
the  sum  of  twenty-five  dollars  and  eighty-five  cents. 

The  injuries  which  resulted  in  the  death  of  James 
H.  Bailey  were  accidental  injuries  and  arose  out  of 
and  in  the  course  of  his  employment. 

James  H.  Bailey  left  him  surviving  Margaret 
Bailey,  aged  fifty-five  years,  mother,  dependent  upon 
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the  deceased  at  the  time  of  the  accident  which  resulted 
in  his  death  on  the  same  day,  the  claimant  herein. 

Award  of  compensation  is  hereby  made  against  the 
New  York  Central  Railroad  Company,  employer  and 
self-insnrer,  to  Margaret  Bailey,  dependent  mother 
of  James  H.  Bailey,  deceased  employee,  aged  fifty-five 
years,  in  the  smn  of  $219.64,  to  be  paid  at  once,  for 
the  period  covering  May  5,  1920,  to  December  29, 
1920,  and  $12.92  every  two  weeks  during  dependency. 
An  award  is  also  made  to  Richard  J.  Delaney,  in  the 
sum  of  $100  on  account  of  funeral  expenses  of  James 
H.  Bailey,  deceased.  Further  award  made  to  Roy  P. 
Monahan,  in  the  sum  of  $150  on  account  of  legal  serv- 
ices rendered,  which  amount  is  made  a  lien  on  the 
unpaid  compensation  which  the  employer  and  self- 
insurer  is  ordered  to  pay  direct. 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law,  made  by 
Thomas  Hannen,  against  Lord  Construction  Com- 
pany, and  The  Travelers  Insurance  Company, 
Insurance  Carrier 

Case  No.  55174 

(State  Industrial  Board,  December  3,  1920) 

Pre-existing  cerebral  syphilitic  condition  activated  and  aggra- 
vated by  physical  injury  —  award  made. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Commission,  at  its  office  at  New  York  city, 
N.  Y.,  on  July  16, 1918,  August  7, 1918,  May  14,  1919, 
August  1,  1919,  June  8,  1920,  July  7,  1920,  July  14, 
1920,  July  30, 1920,  October  15, 1920,  October  20, 1920, 
November  19, 1920,  December  3, 1920. 
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The  state  Industrial  Board,  by  virtue  of  chapters 
50  and  60  of  the  Laws  of  1921,  is  the  successor  of  the 
State  Industrial  Commission  in  this  case. 

Frederick  H.  Cunningham,  counsel  to  the  State 
Industrial  Board. 

Benjamin  C.  Loder,  for  employer  and  insurance 
carrier. 

William  C.  McCreery,  for  claimant. 

By  the  Commission. —  All  the  evidence  submitted 
before  the  Commission  having  been  heard  and  duly 
considered,  the  State  Industrial  Board  makes  its  con- 
clusions of  fact,  award  and  decision  as  follows : 

On  April  21, 1917,  the  day  on  which  Thomas  Hannen 
sustained  the  injuries  herein  referred  to,  he  resided  at 
No.  420  Fourth  avenue,  Brooklyn,  N.  Y.,  and  was 
employed  as  a  laborer  by  the  Lord  Construction  Com- 
pany, with  office  and  principal  place  of  business  at 
Coney  Island  Terminal,  Coney  Island,  N.  Y.;  said 
employer  being  engaged  in  the  business  of  the  con- 
struction, repair  and  demolition  of  buildings,  bridges 
and  other  structures,  and  being  general  contractors. 

On  April  21,  1917,  while  the  said  Thomas  Hannen 
was  engaged  in  the  regular  course  of  his  employment 
and  while  working  for  his  employer  on  a  structure 
about  thirty  feet  high  at  Coney  Island  avenue  and 
Brighton  road,  he,  in  some  manner,  fell  from  said 
structure  to  the  ground,  whereupon  he  sustained 
injuries  in  the  nature  of  a  compound  fracture  of  the 
lower  jaw  bone,  the  inferior  maxilla,  and  contusions 
of  both  ankles,  and  multiple  contusions  of  the  body. 

Claimant  was  immediately  removed  to  the  Coney 
Island  Hospital  where  he  remained  about  nine  days, 
and  then  went  home.    He  was  then  treated  by  a  Dr. 
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Hamill,  who  after  having  treated  claimant  for  a 
period  of  two  months,  noticed  that  claimant  was 
mentally  affected.  Dr.  Hamill  continued  to  treat 
claimant  for  a  period  of  eighteen  months  thereafter, 
and,  at  the  end  of  that  time,  when  claimant  ceased 
coming  to  him,  he  found  the  condition  of  his  jaw  to  be 
good,  but  found  that  the  condition  of  his  mind  grew 
worse,  claimant  acting  childishly  and  apparently 
irrational. 

Claimant  was  thereafterwards  observed  and  exam- 
ined by  a  specialist  who  diagnosed  his  case  as  one 
suffering  with  cerebral  syphilis  which  antedated  the 
accident. 

On  May  5,  1915,  claimant  was  committed  to  Kings 
Park  State  Hospital.  He  did  not  show  any  delusions 
or  hallucinations  while  in  the  hospital,  and  he 
improved  physically.  He  was  paroled  on  Septem- 
ber 1, 1916,  for  three  months,  and  was  discharged  on 
December  1,  1916,  his  condition  on  discharge  being 
much  improved. 

He  then  sought  employment  and  was  employed  as  a 
laborer  by  the  Northeastern  Construction  Company 
on  Ellis  Island  for  over  six  months,  when  he  was  laid 
off  due  to  lack  of  work.  He  then  was  employed  by  the 
Lord  Construction  Company  up  to  the  time  of  his 
injury. 

Since  claimant's  discharge  from  the  Kings  Park 
State  Hospital,  he  worked  steadily  as  a  structural  iron 
worker  and  laborer,  and  as  such  was  capable  of  work- 
ing on  ladders  and  scaffolds. 

During  the  interval  of  time  between  his  parole  from 
the  Kings  Park  State  Hospital  which  was  on  Septem- 
ber 1,  1916,  and  up  to  the  date  of  his  accident  which 
was  on  April  21, 1917,  he  was  healthy  and  strong  and 
performed  his  work  in  a  manner  as  satisfactory  and 
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pleasing  as  the  average  laborer,  and  as  compared  with 
other  laborers  his  mental  condition  was  normal. 

Prior  to  the  injury  which  claimant  sustained  on  the 
2l8t  day  of  April,  1917,  he  had  suffered  with  cerebral 
syphilis  which  had  become  arrested. 

The  physical  injury  and  shock  which  claimant  sus- 
tained on  the  21st  day  of  April,  1917,  when  he  fell 
from  a  structure  thirty  feet  high  so  activated  and 
aggravated  his  pre-existing  cerebral  syphilitic  condi- 
tion as  to  cause  it  to  become  active,  and  so  disable 
claimant,  in  the  sense  that  he  became  childlike,  and  in 
some  respects  irrational,  the  active  cerebral  syphilis 
being  the  direct  result  of  the  injury  which  he  sustained 
on  the  21st  day  of  April,  1917,  and  on  account  of 
which  he  was  disabled  from  April  21,  1917  to  Decem- 
ber 3, 1920,  on  which  date  he  was  still  disabled. 

The  average  weekly  wage  of  Thomas  Hannen  was 
the  sum  of  twenty  dollars  and  nineteen  cents. 

The  injuries  received  by  Thomas  Hannen  were 
accidental  injuries  and  arose  out  of  and  in  the  course 
of  his  employment. 

Award  of  compensation  is  hereby  made  against  the 
Lord  Construction  Company,  employer,  and  the 
Travelers  Insurance  Company,  insurance  carrier,  to 
Thomas  Hannen,  injured  employee,  for  the  period 
covering  August  1,  1919,  to  December  3,  1920,  at  the 
rate  of  thirteen  dollars  and  forty-six  cents  per  week, 
and  this  daim  is  hereby  continued  for  further  hearing. 
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In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law,  made  by  Hila 
DoBsoN  Jeffreys,  against  The  Chas.  M.  Sagar  Com- 
pany, Employer;  and  Travelers  Insurance  Com- 
pany, Insurance  Carrier 

Case  No.  695825 

(State  Indtistrial  Board,  January  24,  1921) 

Olaimant'8  band  poisoned  by  immersion  in  cbemical  solntion  used 
in  tbe  plant  of  ber  employer  for  development  of  pbotograpbic 
film — ^award  made. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Commission,  at  Auburn,  N.  Y.,  on  July  7, 
1920,  August  4, 1920 ;  and  at  Syracuse,  N.  Y.,  on  Janu- 
ary 11,  1921;  and  at  Auburn,  N.  Y.,  on  January  19, 
1921 ;  and  at  Syracuse,  N.  Y.,  on  January  24, 1921. 

The  State  Industrial  Board  by  virtue  of  chapters 
50  and  60  of  the  Laws  of  1921  is  the  successor  of  the 
State  Industrial  Commission  in  this  case. 

Frederick  H.  Cunningham,  counsel  to  State 
Industrial  Board. 

Benjamin  C.  Loder,  for  employer  and  insurance 
carrier. 

E.  C.  Eyan,  for  claimant. 

By  the  Commission. — All  the  evidence  submitted 
before  the  Commission  having  been  heard  and  duly 
considered,  the  State  Industrial  Board  makes  its  con- 
clusions of  fact,  award  and  decision  as  follows: 

On  September  30,  1919,  the  day  when  Hila  Dobson 
Jeffreys  received  the  injuries  hereinafter  described, 
she  resided  at  Auburn,  N.  Y.,  and  was  employed  by 
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the  Chas.  M.  Sagar  Company^  engaged  in  the  business 
of  conducting  a  drug  store,  and  in  connection  there- 
with of  developing  and  manufacturing  photographic 
fihns.  Hila  Dobson  Jeffreys  handled  dangerous 
chemicals  in  the  plant  of  her  employer. 

For  about  one  week  prior  to  September  30,  1919, 
Hila  Dobson  Jeffreys  was  working  for  her  employer 
at  her  employer's  plant,  developing  photographic 
films  in  a  solution  which  contained  dangerous  chemi- 
cals, the  formula  of  which  is  as  follows :  two  and  one- 
half  ounces  of  hydro-quinone ;  eight  ounces  of  sodium 
sulphite ;  twelve  ounces  of  sodium  carbonate ;  seventy- 
five  grains  of  potassium  bromide;  one  ounce  of 
parmidophenol-hydro-chloride ;  the  same  to  be  diluted 
in  a  gallon  of  water. 

In  order  to  perform  her  duties  for  her  employer,  it 
was  necessary  for  her  to  dip  the  fingers  of  her  left 
hand  in  the  said  solution  containing  the  said  danger- 
ous chemicals,  and  in  doing  this  work  on  September 
30,  1919,  she  noticed  that  the  nails  of  the  fingers  of 
her  left  hand  had  become  discolored  and  that 
inflammation  had  developed  around  the  said  nails ;  and 
thereafter  white  specks  appeared  on  her  inflamed 
fingers  and  a  watery  discharge  exuded  therefrom  and 
the  flesh  of  her  fingers  broke  at  the  site  of  these  white 
specks.  The .  immersion  of  the  fingers  of  her  left 
hand  in  the  said  solution  containing  the  said 
dangerous  chemicals  permitted  the  dangerous  chem- 
icals to  enter  the  pores  of  the  skin  of  said  fingers 
and  to  penetrate  the  tissues  and  flesh  underneath,  and 
because  of  the  peculiar  poisonous  action  of  the  said 
dangerous  chemicals  the  blood  vessels  of  her  fingers 
were  contracted,  particularly  the  blood  vessels  in  the 
little  finger  of  her  left  hand,  and  as  a  result  the  blood 
supply  was  cut  off  from  the  extremity  of  the  little 
finger  thereof  and  dry  gangrene  developed  as  a  result, 
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and  as  a  result  it  was  necessary  to  amputate  the  said 
little  finger  at  the  metacarpal  joint  thereof.  From 
September  30, 1919,  the  effect  of  the  poisonous  injury 
that  Hila  Dobson  Jeffreys  received  up  to  the  time  when 
the  operation  was  performed  when  the  said  little  finger 
was  amputated  some  time  in  June,  1920,  was  of  a 
progressive  nature :  The  circulation  of  the  blood  in  the 
remaining  fingers  was  retarded;  and  the  fin^fers  became 
cold  and  clammy  and  discolored,  and  because  of  the 
poison  which  produced  the  injury  the  wound  caused  by 
the  amputation  of  the  little  finger  never  healed.  After 
September  30, 1919,  Hila  Dobson  Jeffreys  discontinued 
the  film  developing  work,  and  was  assigned  to  other 
work  by  her  employer,  which  did  not  require  the 
immersion  of  her  hands  or  fingers  in  the  said  solution 
containing  the  said  dangerous  chemicals,  and  she 
worked  for  her  employer  up  to  February  28,  1920, 
when  she  became  disabled  because  of  the  result  of  said 
injuries  received  on  September  30,  1919.  As  a  result 
of  said  injuries  she  was  disabled  from  February  28, 
1920,  to  January  29,  1921,  and  on  that  day  she  was 
still  disabled. 

Prior  to  September  30, 1919,  Hila  Dobson  Jeffreys* 
left  hand  and  the  fingers  thereof  were  in  perfect  con- 
dition, and  the  injury  that  she  received  to  said  fingers 
of  said  hand  was  due  solely  to  the  imi^ersion  of  the 
fingers  of  her  left  hand  in  the  said  solution  containing 
the  said  dangerous  chemicals  on  September  30,  1919. 
At  the  time  that  she  received  said  injuries  she  was 
unaware  of  the  poisonous  nature  of  the  chemicals 
contained  in  said  solution. 

The  injuries  received  by  Hila  Dobson  Jeffreys  were 
accidental  injuries,  and  arose  out  and  during  the 
course  of  her  employment. 

The  average  weekly  wage  of  Hila  Dobson  Jeffreys 
was  the  sum  of  eleven  dollars  per  week. 


\ 
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It  was  conceded  at  a  hearing  held  on  this  claim  that 
the  employer  and  the  insurance  carrier  were  not 
prejudiced  by  the  failure  to  give  written  notice  of 
injury. 

Award  of  compensation  is  hereby  made  against  the 
Chas.  M.  Sagar  Company,  employer;  and  Travelers 
Insurance  Company,  insurance  carrier,  to  Hila  Dobson 
Jeffreys,  injured  employee,  for  forty-eight  weeks,  at 
the  rate  of  $7.33  per  week,  covering  the  period  from 
February  28,  1920,  to  January  29,  1921,  amounting  to 
the  total  of  $351.84;  and  this  claim  is  hereby  con-* 
tinned. 

The  failure  to  give  written  notice  of  injury  to  the 
employer  within  the  time  prescribed  by  section  18  of 
the  Workmen's  Compensation  Law  is  hereby  excused 
on  the  ground  that  neither  the  employer  nor  the  insur- 
ance carrier  was  prejudiced  by  the  failure  to  give 
written  notice  of  injury,  because  the  employer  and 
the  insurance  carrier  at  a  hearing  held  on  this  claim 
admitted  and  conceded  that  they  were  not  prejudiced 
by  the  failure  to  give  written  notice  of  injury. 


Tn  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law,  made  by  Stoina 
PusTiNjA,  alleged  Widow,  on  Behalf  of  Herself  and 
Infant  Children,  on  Account  of  the  Death  of  John 
PusTiNjA,  Deceased,  against  Dokneb  Steel  Com- 
pany, Employer  and  Self-Insurer 

Case  No.  6411 

(State  Industrial  Board,  February  4,  1921) 

Award  of  compensation  denied  to  widow  and  infant  diildren. 

Deceased  sustained  the  injuries  resulting  in  his  death  by 
reason  of  the  explosion  of  a  gas  main  in  the  plant  of  his 
13 
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employer.  There  was  no  occasion  for  deceased  to  go  to  the 
part  of  the  plant  where  the  explosion  occurred.  Held,  that 
the  injuries,  which  resulted  in  death,  were  accidental  but  did 
not  arise  out  of  and  in  the  course  of  employment 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Commission,  at  its  office,  Buffalo,  N.  Y.,  on 
August  9, 1918,  February  11, 1920,  February  25, 1920, 
January  12,  1921,  January  26,  1921,  and  February  4, 
1921. 

The  State  Industrial  Board,  by  virtue  of  chapters 
50  and  60  of  the  Laws  of  1921,  is  the  successor  of  the 
State  Industrial  Commission  in  this  case. 

M.  H.  Stearns,  for  employer. 

Irving  W.  Cole,  for  claimants. 

By  the  Commission. —  All  the  evidence  submitted 
before  the  Commission  having  been  heard  and  duly 
considered,  the  State  Industrial  Board  makes  its  con- 
clusions of  fact,  award  and  decision  as  follows : 

On  June  8,  1918,  the  day  on  which  John  Pus  tin  j  a 
sufiftained  the  injuries  w*hich  resulted  in  his  death  on 
June  20,  1918,  he  resided  at  No.  234  Curtis  street, 
Buffalo,  N.  Y.,  and  was  employed  as  a  blacksmith  by 
the  Donner  Steel  Company,  with  office  and  principal 
place  of  business  at  No.  475  Abbott  road,  Buffalo, 
N.  Y.;  said  employer  being  engaged  in  the  business 
of  the  manufacture  of  steel  products. 

On  June  8,  1918,  while  the  said  John  Pustinja  was 
working  as  a  blacksmith  at  the  plant  of  his  employer, 
where  his  duties  were  in  and  around  his  forge  and 
anvil,  he  gave  a  hammer  to  his  helper  to  repair  and 
left  the  place  at  the  plant  where  he  was  employed  at 
about  10  o'clock  p.  m.,  and  was  not  seen  again  by  his 
helper  until  about  midnight,  when  he  emerged  from 
a  distant  comer,  aflame,  there  having  been  at  that 
time  and  at  that  comer  of  the  plant,  a  gas  explosion. 
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He  died  as  a  result  of  the  bums  which  he  sustained, 
on  June  20,  1920. 

In  the  comer  from  which  claimant  came,  and 
close  to  the  wall,  was  a  large  gas  main  in  which  there 
is  a  door  locked  by  a  hand  wheel.  In  between  the 
gas  main  and  the  wall  there  was  found  a  plank  propped 
up  on  one  end  by  two  bricks. 

There  was  no  occasion  for  deceased  to  go  to  the 
place  from  where  he  emerged  aflame,  and  which  place 
was  remote  from  his  place  of  work,  in  connection  with 
his  work. 

There  were  no  windows  at  or  near  that  part  of  the 
plant  from  whence  decedent  came,  and  had  he  left 
his  place  of  employment  to  close  a  window  he  would 
have  proceeded  in  another  direction.  The  deceased 
had  no  duty  to  perform  at  that  comer  of  the  plant 
from  where  he  emerged. 

The  injuries  which  resulted  in  the  death  of  John 
Pustinja  were  accidental  injuries,  but  did  not  arise 
out  of  and  in  the  course  of  his  employment. 

The  average  weekly  wage  of  John  Pustinja  was  the 
sum  of  twenty-two  dollars  and  sixty-one  cents. 

It  does  not  appear  whether  written  notice  of  injury 
or  death  was  given  to  the  employer  within  the  time 
prescribed  by  section  18  of  the  Compensation  Law, 
but  inasmuch  as  the  employer  had  actual  knowledge  of 
the  injury,  the  employer  was  not  prejudiced  by  the 
lad:  of  such  notice,  if  any. 

John  Pustinja  left  him  surviving,  Stoina  Pustinja, 
alleged  widow,  aged  thirty  years,  Maria  Pustinja, 
alleged  daughter,  aged  eight  years,  Simo  Pustinja, 
alleged  son,  aged  seven  years,  and  Milika  Pustinja, 
alleged  daughter,  aged  five  years,  the  claimants  herein, 
all  of  whom  are  residents  of  Serbia,  province  of  Jadu- 
koven,  county  of  Petrunia,  village  of  Tremuchniak, 
and  all  of  whom,  it  is  alleged  that  John  Pustinja  sup- 
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ported  in  part  for  the  period  of  one  year  prior  to  the 
date  of  said  accident. 

Award'  of  compensation  is  hereby  denied  to  Stoina 
Pustinja,  alleged  widow,  Maria  Pustinja,  allied 
daughter,  Simo  Pustinja,  alleged  son,  and  MiUka 
Pustinja,  alleged  daughter,  of  John  Pustinja,  deceased 
employee,  on  the  ground  that  the  accident  which 
resulted  in  the  death  of  John  Pustinja  did  not  arise 
out  of  and  in  the  course  of  his  employment. 

The  failure,  if  any,  to  give  written  notice  of  injury 
or  death  to  the  employer  within  the  time  prescribed 
by  section  18  of  the  Compensation  Law,  is  hereby 
excused  on  the  ground  that  the  employer  had  actual 
knowledge  of  the  injury,  and  was  not  prejudiced  by 
such  failure,  if  any. 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law,  made  by  James 
Brown,  against  Walton  Water  Company,  Employer, 
and  Aetna  Life  Insurance  Company,  Insurance 
Carrier  ^^^^  ^^   ^^^^^ 

(State  Industrial  Board,  June  28,  1921) 

Award  of  compensation  made  to  brother  of  daimaat  for  nnndng 
claimant  during  his  disability. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Commission  at  Walton,  N.  Y.,  on  Septem- 
ber 29,  1920,  December  8,  1920,  February  1,  1921, 
March  31,  1921,  and  April  23,  1921. 

The  State  Industrial  Board,  by  virtue  of  chapters 
50  and  60  of  the  Laws  of  1921,  is  the  successor  of  the 
State  Industrial  Commission  in  this  case. 

Frederick  H.  Cunningham  and  William  H.  Foster, 
for  appellants. 

Claimant  in  person. 


Bbown  v.  Walton  Watbb  Co.  197 

State  Industrial  Board  [VoL  26] 

By  the  Commission. —  On  August  24, 1920,  the  claim- 
ant in  the  above  entitled  case  sustained  a  fracture  of 
the  right  illium,  whereupon  he  was  immediately 
brought  to  the  apartment  of  his  brother,  where  he 
had  hitherto  resided,  and  placed  thereat  in  a  plaster 
cast.  The  apartment  referred  to  consisted  of  two 
rooms,  one  a  bed  room  and  the  other  a  living  room. 
As  a  nurse  was  required  to  attend  to  claimant  day 
and  night,  the  attending  physician  and  the  superin- 
tendent of  the  employer  authorized  and  directed  the 
claimant's  brother  to  take  care  of  claimant.  Claimant 
was  paid  compensation  for  the  period  during  which 
he  was  disabled. 

A  bill  having  been  presented  by  claimant's  brother 
for  nursing  and  caring  for,  and  furnishing  a  room  for 
claimant,  in  the  sum  of  $120,  and  a  hearing  having 
been  held  by  the  Commission,  to  pass  upon  the  rea- 
sonableness of  the  same,  an  award  was  made  to 
William  Brown  of  Walton,  N.  T.,  brother  of  claimant, 
for  the  sum  of  $120  for  six  weeks  wages  as  nurse  at 
$20  per  week,  and  the  case  closed. 

Prom  this  award  the  carrier  has  taken  this  appeal. 

On  October  24, 1920,  the  day  on  which  James  Brown 
sustained  the  injuries  herein  referred  to,  he  resided 
at  Walton,  N.  Y.,  and  was  employed  as  a  laborer  by 
the  Walton  Water  Company,  with  oflSce  and  principal 
place  of  business  at  Walton,  N.  Y.;  said  employer 
being  engaged  in  the  business  of  the  operation  of  water 
works. 

On  August  24,  1920,  while  the  said  James  Brown 
was  engaged  in  the  regular  course  of  his  employ- 
ment, and  while  working  for  his  employer  at  Williams 
street,  Walton,  N.  Y.,  and  while  digging  thereat  in 
a  ditch  for  a  water  pipe,  said  ditch  being  about  five 
feet  deep,  the  side  of  said  ditch  caved  in  upon  claim- 
ant, whereupon  he  sustained  injuries  in  the  nature 
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of  a  fracture  of  the  right  Ulimn,  and  on  account  of 
which  injuries  he  was  disabled  from  August  24,  1920, 
to  March  31, 1921,  on  which  date  his  disability  ceased. 

Claimant  was  sent  to  his  brother's  apartment 
instead  of  to  a  hospital  in  Oneonta,  N.  Y.  Claimant 's 
brother  gave  up  his  work  and  nursed  and  cared  for 
claimant  and  administered  unto  him  for  a  period  of 
six  weeks  at  the  direction  of  the  attending  physician 
and  the  superintendent  of  the  claimant's  employer. 

A  trained  nurse  could  have  done  no  more  for  claim- 
ant than  his  brother  had  done  for  him,  and  further, 
if  claimant  had  been  in  a  hospital  and  attended  by  a 
nurse  there,  nothing  more  could  have  been  done  for 
him  than  was  done  by  his  brother,  and  claimant's 
recovery  was  in  no  way  retarded  by  having  his  brother 
take  care  of  him  at  home  instead  of  a  nurse  at  the 
hospital. 

Claimant 's  case  was  an  exceptional  one  in  the  sense 
that  he  could  not  get  out  of  bed,  on  account  of  the 
nature  of  his  injuries  and  it  was  absolutely  essential 
that  he  have  some  one  wait  upon  him. 

The  bill  of  claimant's  brother  for  nursing  claimant 
for  the  period  of  six  weeks  in  the  sum  of  $120,  con- 
sidering the  nature  of  the  injury,  the  attending  cir- 
cumstances, and  the  charges  in  that  locality  for  simi- 
lar service,  is  reasonable. 

The  average  weekly  wage  of  James  Brown  was 
the  sum  of  twenty-eight  dollars  and  eighty-five  cents. 

The  injuries  sustained  by  James  Brown  were  acci- 
dental injuries,  and  arose  out  of  and  in  the  course 
of  his  employment 

Award  of  compensation  is  hereby  made  against 
Walton  Water  Company,  employer,  and  ^tna  Life 
Insurance  Company,  insurance  carrier,  to  William 
Brown,  of  Walton,  N.  Y.,  brother  of  claimant,  in  the 
sum  of  $120,  for  six  weeks  services  as  nurse  for  claim- 
ant at  $20  per  week,  and  this  case  hereby  closed. 
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In  the  Matter  of  th«  Complaint  under  Sections  71  and 
72,  Public  Service  Commissions  Law,  of  Custombbs 
IN  THE  Hamlets  of  Eatonah,  Bedford^  jBedfobd 
Hills  and  Bedford  Centre,  Westchester  County, 
against  Katonah  Lighting  ,CoMPANy;  as  to  Prices 
Charged  the  Public  for  Electricity 

Cases  Nos.  7951  and  7952 

(Public  Service  Commission,  July  14^  1921) 

Electric  lighting  compaiiies  —  rates  —  service  charge  —  rate  base 
—  amortization. 

Where  a  company  purchases  its  energy  under  contract  which 
runs  for  three  years  but  keeps  its  generating  apparatus  in  con- 
dition to  be  operated  on  short  notice,  the  value  of  the  generating 
apparatus  and  plant  should  be  allowed  to  remain  in  fixed  capital 
and  be  included  in  the  rate  base.     (P.  201.) 

The  reserve  for  accrued  amortization  of  capital  will  not  be 
deducted  from  fixed  capital  in  arriving  at  the  rate  base  where 
it  appears  that  it  is  purely  a  book  figure  and  has  not  been 
contributed  by  the  rate  payers.     (P.  202.) 

Order  entered  req]airing  a  reduction  of  40  per  cent  in  the 
service  charge  for  lighting  service  and  a  reduction  of  50  per 
cent  in  the  service  charge  for  the  first  horsepower  or  less  of 
installed  capacity  for  power  service.     (P.  205.) 

John  R.  Jones,  for  complainants  in  both  cases,  with 
W.  G.  Bliss,  as  chairman  and  W.  L.  Smith,  H. 
McAtamney,  Dr.  L.  R.  Stoddard,  Lloyd  B.  Cox,  H. 
E.  Hooper  and  John  R.  Jones,  as  members  of  com- 
mittee representing  complainants,  also  in  person. 

Edward  P.  Barrett  (Harrison  T.  Slosson,  of  coun- 
sel), for  resi)ondent. 

Semple,  Commissioner. — This  is  a  complaint  by 
certain  customers  of  the  Katonah  Lighting  Cotopany 
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against  the  .ezistiiig  rates  for  lighting  and  power  in 
the  hamlets  of  Katonah,  Bedford,  Bedford  Hills  and 
Bedford  Centre.  These  rates  became  efiEeotive  Decem- 
ber ly  1920y  and  are  as  follows : 

Lightikg 

A  service  charge  of  two  dollars  per  month  per  con- 
sumer in  the  hamlets  of  Katonah  and  Bedford  Hills, 
and  two  dollars  and  fifty  cents  per  month  per  con- 
sumer in  the  remainder  of  the  company's  territory 
plus  an  energy  charge  of  fifteen  cents  per  kilowatt 
hour  in  all  localities. 

Power  akd  Heat 

A  service  charge  of  two  dollars  per  month  for  first 
horsepower  or  less  and  seventy-five  cents  per  month 
for  each  additional  horsepower  of  installed  capacity 
plus  an  energy  charge  of  six  cents  per  kilowatt  hour. 

The  Katonah  Lighting  Company  serves  a  widely 
scattered  territory  and  has  less  than  700  consumers, 
among  whom  are  a  large  number  of  so-called  summer 
residents  who  maintain  large  establishments  and  have 
correspondingly  large  demands  on  the  system  but 
only  for  a  few  months  in  a  year.  This  results  in  a 
very  poor  load  factor  and  a  correspondingly  high  cost 
of  service. 

The  company  has  a  steam  generating  plant  at  Bed- 
ford Hills  which  it  operated  until  it  entered  into  a 
contract  with  the  Westchester  Lighting  Company  for 
the  purchase  of  electrical  energy  on  or  about  the  17th 
day  of  May,  1920.  The  steam  plant,  although  fairly 
modem,  has  apparently  been  rather  inefficiently  oper- 
ated as  the  pounds  of  coal  per  kilowatt  hour  generated 
is  high  for  companies  in  its  class,  being  thirteen  and 
seven  one-hundredths  for  J918,  twelve  and  eighty-four 
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one-himdredtlis  for  1919  and  thirteen  and  two-tenths 
for  1920. 

The  contract  with  Westchester  Lighting  Company 
continnes  in  effect  for  three  years  and  provides  for 
an  annual  chtarge  of  $5,000  plus  an  energy  charge  of 
three  and  one-half  cents  per  kilowatt  hour,  subject  to 
a  coal  clause  of  five-tenths  of  a  cent  per  kilowatt  hour 
for  each  5  per  cent  increase  or  decrease  from  the  base 
price  for  coal  of  six  dollars  per  long  ton  f .  o.  b.  New 
Bochelle  plant.  A  fair  estimate  for  cost  of  coal  would 
seem  to  be  seven  dollars  and  fifty  cents  per  long  ton 
or  five — 5  per  cent  increments  or  a  coal  clause  of  one- 
fourth  of  a  cent,  making  a  total  kilowatt  hour  price  of 
three  and  three-fourths  cents. 


Bate  Base 

The  company  as  of  December  31,  1920,  reports  its 
fixed  capital  as  $161,259.48  including  the  generating 
apparatus  which  is  now  not  in  actual  service.  This 
standby  equipment  is  shown  on  the  books  as  follows : 

Boilers  $13,653  35 

Engines   7,210  31 

Generators   3,969  90 

Accessory    electrical    equipment    (esti- 
mated)     600  00 

Miscellaneous  power  plant  equipment.  •  293  00 


$25,726  56 


As  the  contract  with  the  Westchester  Lighting  Com- 
pany only  runs  for  three  years  and  the  generating 
apparatus  is  kept  in  condition  to  be  operated  on  short 
notice,  it  should  be  allowed  to  remain  in  fixed  capital 
and  so  be  included  in  the  rate  base.    The  company, 
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through  its  expert,  claims  that  an  additional  allow- 
ance should  be  made  for  organization  and  general 
overheads  but  as  this  company  practically  since  its 
inception  has  been  under  the  jurisdiction  of  the  Com- 
mission, Second  District,  it  appears  reasonable  that 
its  books  should  include  all  capital  expenditures  and 
no  further  allowance  should  be  made.  All  security 
issues  of  this  company  have  been  approved  by  the 
Commission,  Second  District. 

The  company  as  of  December  31,  1920,  reports 
materials  and  supplies  as  $1,037.40.  Working  capital 
should  include  what  is  necessary  for  materials  and 
supplies  and  also  include  such  sum  as  is  necessary  to 
enable  the  company  to  carry  itself  until  its  current 
bills  for  current  have  been  paid  in  by  the  consumers. 
This  company  is  in  duty  bound  to  make  liiore  effort 
than  it  has  heretofore  made  to  collect  its  outstanding 
accounts.  The  working  capital  of  this  company,  there- 
after necessary  for  its  reasonable  efficient  operation 
should  not  exceed  $5,500,  and  this  amount  will  be 
allowed.  The  company  as  of  December  31,  1920, 
reports  a  reserve  for  accrued  amortization  of  capital 
of  $17,324.16.  A  study  of  the  record  indicates  that 
the  company  during  its  existence  has  not  earned  a 
full  return  upon  its  investment  and  that  the  reserve 
represents  purely  a  book  figure  and  has  not  been 
contributed  by  the  rate  payers.  It  should,  therefore, 
not  be  deducted  in  this  case  in  arriving  at  the  rate 
base  which  would  then  be 

Fixed  capital $161,259  48 

Working  capital  ,. 5,500  00 

$166,759  48 


Complaint  against  Katonah  Lighting  Co.    203 

Public  Service  Commission  [Vol.  26] 

Revenue 

Assuming  that  the  kilowatt  hours  sold,  for  the  exist- 
ing year,  will  equal  those  reported  by  the  company  for 
year  1920,  the  revenue  from  the  existing  rates  would 
be: 

ClMdfieation  Kilowatthoun  ^^^^  ^^cJS*''*** 

Municipal  street  light 16,760  $1,356  00  .0809 

Commercial  metered  light 190,672  28,600  80  .1500 

Commercial  metered  power. .         82,116  4,926  96  .0600 

Service  charge 20,810  00     


Total  from  sales  of  energy..       289,548     $55^93  76  .1905 

Merchandise  and  jobbing. . .  •  727  26 


155,921  02 


Expense 

The  company  submitted  figures  showing  total  esti- 
mated operating  expenses  including  taxes  and  uncol- 
lectible bills  of  $36,288,27  or,  deducting  the  $20,536.97 
for  purchase  of  energy,  an  estimate  of  $15,139.50. 
This  agrees  very  closely  with  the  estimates  made  by 
the  engineers  of  the  commission. 

For  the  year  1920,  the  company  generated  or  pur- 
chased 472,829  kilowatt  hours  and  sold  or  used 
292,048  kilowatt  hours  leaving  a  '*  lost  or  unaccounted 
for ''  of  180,781  kilowatt  hours,  or  38.2  per  cent.  This 
appears  to  be  an  excessive  loss  but  as  the  figures  for 
street  lighting  are  estimated  and  numerouB  flat  rates 
were  in  effect,  the  figures  are  not  conclusive  Rea- 
sonably good  operation  should  reduce  this  percent- 
age to  not  more  than  30  especially  as  all  flat  rates  are 
eliminated  under  the  existing  rates  and  the  energy  is 
purchased  at  the  distributing  voltage  Applied  to 
the  total  sold  or  used,  1920  (292,048  kilowatt  hours), 
this  percentage  of  **  lost  or  unaccounted  for  *'  indi- 
cates that  it  would  be  necessary  to  purchase  or  gen- 
erate a  total  of  416,000  kilowatt  hours.    The  cost  of 
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energy  under  the  terms  of  the  contract  would,  there- 
fore, be  $5,000  plus  416,000  kilowatt  hours  times 
.0375  a  total  of  $20,600,  which  added  to  the  other  oper- 
ating expenses  of  $15,139.50,  makes  a  total  of 
$35,739.50  for  revenue  deductions, 

Bevenue  Required 

The  company  submitted  figures  showing  that  it  was 
not  receiving  an  adequate  revenue  from  its  street 
lighting  business,  the  deficiency  being  shown  as 
$1,394.53.  It  was  held  by  the  former  Commission, 
Second  District,  that  individual  consumers  should  not 
be  called  upon  to  pay  higher  rates  to  offset  such 
deficiency.  Town  Board  of  Town  of  Canton,  St.  Law- 
rence Co.,  y.  St.  Lawrence  Transmission  Co.,  24  St. 
Dept.  Rep.  214.  Making  due  allowance  for  estimated 
reductions  in  operating  expenses,  it  would  appear  rea- 
sonable to  increase  the  estimated  revenue  from  street 
lighting  by  $1,000. 

A  return  of  8  per  cent  on  the  rate  base  previously 
determined  is  considered  reasonable. 
Estimated    revenue    existing 

rates $55,921  02 

Estimated    deficiency    street 

lighting.  . 1,000  00 

Total  estimated  revenue $56,921  02 

8  per  cent  on  $166,759.48 $13,340  76 

Revenue  deductions 35,739  50 

49,080  26 


Estimated  excess  existing  rates $7,840  76 


Computations  indicate  that  the  rates  for  power  and 
heat  service  were  increased  proportionately  with  the 
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rates  for  lighting  service  and  should,  therefore,  be 
reduced  proportionately. 

As  the  main  complaint  was  directed  against  the 
service  charge,  it  would  seem  advisable  to  reduce  this 
charge  and  not  the  energy  charge.  A  reduction  of  40 
per  cent  in  the  service  charge  for  each  district  for 
lighting  service  and  a  50  per  cent  reduction  in  the 
service  charge  for  the  first  horse  power  or  less  of 
installed  capacity  would  result  in  a  reduction  of  reve- 
nue of  approximately  $7,550  per  year.  An  order 
should,  therefore,  be  drawn  reducing  the  existing 
rates  accordingly. 

All  concur. 


In  the  Matter  of  the  Petition  of  Lehigh  Valley  Bail- 
EOAD  Company  (Lessee)  for  Consent  to  the  Discon- 
tinuance of  the  Services  of  an  Agent  at  its  Willow 
Creek  Freight  and  Passenger  Station,  Tompkins 
County 

Case  No.  8204 

(Pnblic  Service  Commission,  Jnly  14, 1921) 

Railroads  —  application   for   the   discontinuance   of   an   agency 
station  granted  nnder  certain  conditions. 

C.  A,  Major,  for  petitioner. 

William  T.  Vann,  for  respondents. 

Blakeslee,  Commissioner. —  The  Willow  Creek  sta- 
tion of  the  Lehigh  Valley  railroad  is  a  frame  struc- 
ture about  twelve  by  twenty,  in  a  farming  community 
two  and  one-tenths  miles  distant  from  another  station 
of  the  same  company  at  Taughannock  Falls.  About 
125  to  150  people  live  in  the  locality  adjacent  to  the 
station. 
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The  Lehigh  Valley  Railroad  Company,  as  a  part  of 
the  program  of  economy  instituted  by  all  the  rail- 
roads of  the  State,  shortly  after  the  period  of  Federal 
control  had  ended,  petitioned  the  Commission  for 
authority  to  make  Willow  Creek  a  non-agency  station. 

The  company  proposed  to  have  a  caretaker  look 
after  the  station,  keeping  the  waiting  room  open, 
heated  and  lighted  when  necessary,  keeping  the 
freight  house  locked,  except  during  certain  hours 
when  it  will  be  open  for  the  receipt  and  delivery  of 
freight.  No  tickets  will  be  sold,  and  passengers  tak- 
ing trains  at  this  station  will  have  to  purchase  their 
transportation  from  the  conductor  on  the  train. 
Incoming  freight  will  be  shipped  *  *  prepaid  '  *  and  out- 
going freight  will  be  shipped  *  *  collect. ' '  No  United 
States  mail  is  handled  at  this  station,  and  there  have 
been  but  a  few  shipments  of  milk. 

Train  Service 

The  present  train  service  includes  four  passenger 
trains,  two  in  the  morning  and  two  in  the  afternoon. 
The  station  is  a  regular  stop  for  all  of  these  trains. 
There  is  a  local  freight  on  alternating  days  —  going 
west  on  Mondays,  Wednesdays  and  Fridays,  and  in 
the  opposite  direction  on  Tuesdays,  Thursdays  and 
Saturdays.  The  approximate  time  of  arrival  of  this 
freight  is  12  o'clock  M. 

Receipts 

The  receipts,  excluding  express,  during  the  period 
from  April,  1920,  to  March,  1921,  were  $5,211.02.  The 
express  receipts  during  the  same  period  were 
$1,071.44.  One  thousand  four  hundred  and  twenty- 
four  tickets  were  sold,  from  which  the  railroad 
derived  a  revenue  of  $413.83;  197  freight  shipments 
were  made,  or  an  average  of  16  per  month. 
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Expenses 

The  expenses  of  operating  this  station  at  present, 
and  the  saving  the  company  expects  to  make  by  the 
change  are  (the  figures  are  given  as  appeared  in  the 
record;  some  were  not  furnished  in  full  and  an 
approximation  has  been  made) :  Present  operating 
expense,  $1,630.23 ;  proposed  saving,  $1,150. 

The  ratio  of  expense  to  receipts  is  31.2  per  cent. 

It  is  recommended,  under  all  the  circumstances  of 
this  case,  on  the  evidence  taken,  and  for  the  reasons 
hereinbefore  set  forth,  that  an  order  be  made, 
providing 

(1)  Granting  the  application  of  the  Lehigh  Valley 
Railroad  Company  for  pennission  to  discontinue  the 
services  of  the  agent  at  the  Willow  Creek  station, 
upon  the  following  conditions : 

(a)  The  waiting-room  of  this  station  to  be  kept 
open  during  all  times  necessary  for  use  by  patrons 
of  the  railroad,  heated,  lighted  and  ventilated  during 
the  winter  months,  and  kept  clean  throughout  the 
year. 

(b)  An  attendant  be  kept  on  duty  by  the  railroad 
company,  to  keep  the  freight  house  open  for  the 
receipt  and  delivery  of  baggage  and  freight  for  a  rea- 
sonable time,  depending  on  the  nature  of  the  business, 
and  not  less  than  one  hour  in  the  morning  and  one 

,hour  in  the  afternoon  of  each  day. 

(c)  Providing  that  all  incoming  freight  and  bag- 
gage be  placed  in  the  freight  house  and  that  such 
freight  house  be  kept  locked  at  all  other  times. 

(2)  This  order  should  continue  in  effect  until  it 
becomes  necessary  for  full  agency  service  to  be 
restored  in  order  to  reasonably  accommodate  the  pub- 
lic on  account  of  increased  business  or  otherwise. 

All  concur. 


208  State  Department  Reports 

Publie  Sendee  Commission  [YoL  26] 


In  the  Matter  of  the  Petition  of  Lehigh  Valley  BaHj- 
ROAD  Company  (Lessee)  for  Consent  to  the  Discon- 
tinuance of  the  Services  of  an  Agent  at  its  Cayuta 
Freight  and  Passenger  Station,  Schuyer  County 

Case  No.  8205 

(Publie  Service  Commission^  July  14,  1921) 

Bailroads  —  application  for  the  diacontiniiance  of  an  agency  sta* 
tion  denied. 

C.  A.  Major^  for  petitioner, 

George  M.  Velie,  for  town  board  of  town  of  Cayuta, 
and  for  certain  shippers  at  Cayuta  station. 

Ehner  Sherwood,  in  person. 
I.  W.  Swartwood,  in  person. 

C.  E.  Titus,  as  president  of  Dairymen's  League  of 
Schuyler  County. 

Kobert  0.  Vale,  as  supervisor  of  town  of  Cayuta. 

D.  C.  Jaynes,  as  clerk  of  town  of  Cayuta. 

Blakesleb,  Commissioner. —  The  Lehigh  Valley 
Railroad  Company  (lessee)  petitions,  under  section 
54  of  the  Bailroad  Law,  for  consent  to  discontinue  the 
services  of  an  agent  at  its  Cayuta  station,  in  the 
town  of  Cayuta,  Schuyler  county.  This  station  is  on 
the  Seneca  division,  and  is  a  United  States  mail  sta- 
tion. It  is  about  two  and  three-fourths  miles  from 
the  Alpine  ptation  on  the  same  railroad. 
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The  company  claims  the  business  transacted  at  the 
station,  and  the  income  received  therefrom  is  very 
small  in  proportion  to  the  expense  involved,  and  pro- 
poses to  handle  any  agency  business  at  the  Alpine 
station ;  keeping  the  waiting  room  at  the  Cayuta  sta- 
tion open,  heated  and  lighted  when  necessary;  have 
a  caretaker  who  will  look  after  the  mail,  open  the 
freight  house  for  the  receipt  and  delivery  of  freight 
during  certain  portions  of  the  day,  and  at  all  other 
times  keep  the  freight  house  locked.  Under  this 
arrangement  all  outgoing  freight  would  be  shipped 
**  collect  '*  and  all  incoming  freight  would  be  shipped 
"  prepaid  '';  passenger  tickets  would  not  be  sold,  and 
no  freight  bills  or  receipts  would  be  prepared  or 
issued. 

Much  of  the  business  transacted  at  this  station  is 
derived  from  a  milk  station,  located  a  short  distance 
east  of  the  station  proper,  and  conducted  by  the  Inter- 
state Milk  and  Creamery  Company.  About  100  cans 
are  shipped  each  day  from  this  station  to  Newark, 
N.  J.,  except  in  the  month  of  May,  when  about  14  cans 
of  cream  daily  are  shipped. 

Receipts 

The  total  receipts  of  this  station  from  all  sources, 
covering  a  period  from  April,  1920,  to  March,  1921, 
including  $2,579.02  from  freight  forwarded,  $2,134.41 
from  freight  received,  and  $646.15  from  the  sale  of 
tickets,  was  $19,511.57.  This  included  $14,151.99  from 
milk  shipments.  The  total  receipts,  excluding  milk, 
were  $5,359.58. 

The  evidence  of  the  company  shows  that  during 
the  period  mentioned,  1,074  freight  way  bills  were 
prepared,  66  being  full  carload  shipments,  and  1,008 
less  than  carload  shipments,  an  average  of  89  freight 
way  bills  per  month. 

14 


210  State  Department  Eeports 


[Vol.  26]  Pnblic  Service  Cominission 


During  the  same  period  693  tickets  were  sold, 
or  an  average  of  58  per  month;  and  1,273  express 
shipments  were  made,  or  an  average  of  106  per  month. 
The  revenue  from  express  shipments  for  the  period 
mentioned  was  $539.10. 

Expenses 

The  operating  expenses  during  the  period,  April, 
1920,  to  March,  1921,  were  $1,620.86.  Under  the  pro- 
posed plan  the  evidence  indicates  a  saving  to  the  com- 
pany of  approximately  $1,200  a  year. 

The  ratio  of  expense  to  receipts  on  the  total  busi- 
ness of  this  station,  excluding  the  express  receipts, 
during  the  period  stated,  was  eighty-three  one- 
thousandths. 

Much  objection  has  been  made  by  the  residents  of 
the  locality  to  the  discontinuance  of  full  agency  serv- 
ice at  this  station;  and  from  a  careful  study  of  all 
the  evidence  submitted,  the  saving  involved  in  the 
proposed  plan,  and  the  volume  of  business  done  at 
the  station,  it  would  seem  that  much  inconvenience 
to  the  public,  and  particularly  to  the  people  residing 
in  the  community,  and  who  are  patrons  of  the  station, 
would  ensue  if  the  agency  service  was  discontinued. 
This  inconvenience  would  be  out  of  proportion  to  the 
economy  effected  by  the  railroad. 

In  view  of  these  facts,  and  after  full  consideration 
of  all  the  evidence,  it  is  recommended  that  an  order 
be  made  denying  the  petition  of  the  Lehigh  Valley 
Railroad  Company  in  this  case. 

All  concur. 
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In  the  Matter  of  the  Appeal  from  the  Action  of  a 
Special  Meeting  of  Districts  Nob.  4  and  6  of  the 
Town  of  Bed  Hook,  Dutchess  County,  Held  May  17, 
1921,  to  Vote  on  the  Question  of  Consolidation 

Case  No.  691 

(Education  Department,  July  12,  1921) 

School  districtB  —  special  meetings  —  notice. 

Where  failure  to  give  written  notice  of  a  special  meeting  was 
not  wilful  or  fraudulent,  and  it  affirmatively  appears  that  all  of 
the  voters  of  the  district  had  actual  notice  of  the  meeting  and 
its  purpose  and  that  those  who  now  complain  were  actually 
present  at  the  meeting,  the  action  taken  at  the  meeting  may  not 
be  set  aside. 

Edward  C.  O^Connell,  for  respondent. 

Gilbert,  Acting  Commissioner. —  The  matter  of  con- 
solidating districts  Nos.  4  and  6  of  the  town  of  Red 
Hook  had  been  under  discussion  in  these  districts  for 
a  considerable  time  prior  to  the  annual  school  meet- 
ing held  on  May  3,  1921,  and  it  had  been  determined 
that  a  special  meeting  of  both  districts  should  be  held 
to  vote  upon  the  question  of  consolidation  under  sec- 
tion 131  of  the  Education  Law.  Up  to  the  present  time 
district  No.  6  has  employed  but  one  teacher.  At  the 
annual  school  meeting  held  on  May  third  it  was  voted 
that  two  teachers  .be  placed  in  the  school  in  case  con- 
solidation should  fail,  and  further  voted  that  an 
appropriation  of  $5,000  be  made  to  cover  the  salaries 
of  two  teachers  and  the  necessary  outfitting  of  the 
schoolhouse,  **  including  undivided  desks.*' 

The  special  meeting  called  to  vote  upon  the  con- 
solidation of  districts  4  and  6  was  held  May  seven- 
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teenth  and  resulted,  as  appears  from  the  recorded 
vote  of  the  voters  attending  from  district  No.  6,  in 
forty-one  votes  for  and  forty-seven  against  the  con- 
solidation. The  proposition  for  consolidation  was 
therefore  lost.  A  second  teacher  has  been  employed 
by  the  trustee  and  a  contract  made  for  necessary  out- 
fitting of  the  schoolhouse  under  the  resolution  adopted 
at  the  annual  meeting. 

This  appeal  is  taken  from  the  action  of  the  special 
meeting  held  May  seventeenth  upon  the  ground  that 
personal  service  of  the  notice  of  meeting  was  not 
given  as  required  by  section  131  of  the  Education  Law. 
The  trustee  of  district  No.  6  has  answered  the  appeal 
and  shows  that  actual  notice  of  the  meeting  was  given 
through  the  press,  by  posting  notices  in  several  public 
places  and  by  verbal  notice  given  personally  to  the 
voters  of  the  district.  It  is  alleged  that  every  quali- 
fied voter  had  actual  notice  of  the  time,  place  and 
purpose  of  the  meeting.  Three  public  meetings  had 
previously  been  held  to  discuss  the  subject,  which 
appears  to  have  been  thoroughly  canvassed.  The 
meeting  held  on  May  seventeenth  was  largely  attended 
by  taxpayers  and  voters  of  district  No.  6. 

Section  200  of  the  Education  Law  provides  that 
**  The  proceedings  of  no  district  meeting,  annual  or 
si)ecial,  shall  be  held  illegal  for  want  of  a  due  notice 
to  all  the  persons  qualified  to  vote  thereat,  unless  it 
shall  appear  that  the  omission  to  give  such  notice  was 
wilful  and  fraudulent.'^  It  has  been  held  that  this 
section  applies  to  a  special  meeting  for  the  organiza- 
tion of  a  union  free  school  district  called  and  held 
under  the  provisions  of  sections  141-145  of  the  Educa- 
tion Law,  and  that  failure  to  give  the  full  required 
twenty  days'  notice  under  such  sections,  or  failure 
to  post  notices,  will  not  invalidate  the  proceedings  of 
the  meeting  where  it  has  not  been  shown  that  Buch 
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failure  was  wilful  or  fraudulent.  Matter  of  Catel, 
4  St.  Dept.  Rep.  642.  Appeal  of  Gould  and  Others^ 
Case  No.  4178,  Judicial  Decisions,  p.  1384. 

In  the  present  case  there  is  no  allegation  that  the 
failure  to  give  written  notice  was  either  wilful  or 
fraudulent,  and  it  affirmatively  appears  that  all  of 
the  voters  of  the  district  had  actual  notice  of  the  meet- 
ing and  its  purpose  and  that  those  who  now  complain 
were  actually  present  at  the  meeting.  In  view  of  these 
facts  the  action  taken  at  the  meeting  may  not  be  set 
aside. 

The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  of  William  H.  Swancott 
from  the  Election  of  Trustee  at  a  Meeting  Held  in 
District  No.  2  of  the  Town  of  Lewis,  Lewis  County, 
May  17, 1921 

Case  No.  692 

(Education  Department,  July  12,  1921) 

School  districts  —  voters  —  analiflcations  —  election  of  trustee  set 
aside. 

Gilbert,  Acting  Commissioner. —  The  annual  school 
meeting  was  not  held  in  district  No.  2,  town  of  Lewis, 
on  the  first  Tuesday  in  May  of  the  present  year,  as 
required  by  section  194  of  the  Education  Law.  A 
special  meeting  was  thereafter  called  and  held  on  May 
seventeenth  for  the  purpose,  among  other  things,  of 
electing  a  trustee  for  the  ensuing  year.  Fifteen  votes 
were  cast  for  the  oflSce  of  trustee,  of  which  Grant 
Aikins  received  eight  votes  and  Edward  Smith  seven 
votes. 
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The  appellant  is  a  resident  and  taxpayer  of  such 
district  and  brings  this  appeal  upon  the  ground  that 
the  meeting  was  not  legally  called  and  that  two  per- 
sons voted  for  trustee  who  were  not  qualified  voters 
of  the  district  and  whose  votes  changed  the  result 
of  the  election. 

It  is  clearly  established  that  the  two  persons  whose 
votes  are  questioned  were  not  legal  voters  of  the 
district,  one  being  under  twenty-one  years  of  age 
and  the  other  not  a  resident  of  the  district.  It  is  not 
so  clear  for  whom  their  votes  were  cast.  The  appel- 
lant alleges  upon  information  and  belief  that  their 
votes  changed  the  result,  the  inference  being  that  they 
voted  for  the  respondent.  A  copy  of  the  appeal  papers 
was  served  on  Mr.  Aikins  June  seventeenth.  The 
allegations  contained  in  the  appeal  have  not  been  con- 
troverted. 

While  the  evidence  is  not  suflScient  to  justify  me 
in  declaring  the  election  of  Mr.  Smith,  there  is  suffi- 
cient evidence  of  illegality  to  authorize  the  setting 
aside  of  the  election  of  trustee  because  of  the  unquali- 
fied voters  who  participated  in  the  election  and  who 
apparently  cast  their  votes  for  the  respondent. 

The  appeal  is  sustained. 

It  is  ordered  that  the  election  of  trustee  in  district 
No.  2  of  the  town  of  Lewis  at  the  special  district  meet- 
ing held  May  17,  1921,  be  and  the  same  is  hereby 
set  aside  and  vacated;  and 

It  is  further  ordered  that  a  special  district  meet- 
ing be  immediately  called  for  the  purpose  of  elect- 
ing a  trustee  of  said  district  for  the  ensuing  school 
year. 
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In  the  Matter  of  the  Appeal  of  Leland  W.  Singer 
from  the  Action  of  the  Board  of  Education  of  Union 
Free  School  District  No.  17  of  the  town  of  Mendon, 
Monroe  Connty,  Relative  to  the  Payment  of  his 
Claim  for  Compensation 

Case  No.  693 

(Education  Department,  July  12,  1921) 

School  districts  —  teachers  —  salaries  —  Education  Law,  §  491-a. 

At  a  meeting  of  a  board  of  education  a  motion  was  made  and 
carried  that  the  teachers  receive  the  quota  apportioned  under 
the  provisions  of  section  491-a  of  the  Education  Law  '' pro- 
vided the  teacher  remains  to  the  end  of  the  year".  The  appel- 
lant did  not  remain  in  the  employ  of  the  board  during  the  en- 
tire school  year  and  consented  to  the  terms  of  settlement  at  the 
termination  of  his  employment  Held,  that  he  has  no  valid 
claim  for  further  compensation. 

Don  C.  Allen,  for  appellant. 

James  B.  Martin,  for  resi)ondent. 

Gilbert,  Acting  Commissioner. —  On  May  29,  1920, 
the  appellant  entered  into  an  agreement  with  the 
board  of  education  of  union  free  school  district  No. 
17  of  the  town  of  Mendon  to  teach  as  principal  in  the 
public  school  of  said  district  for  the  term  for  forty 
consecutive  weeks  commencing  September,  1920,  at  a 
monthly  compensation  of  $200,  payable  at  the  end  of 
each  thirty  days  during  the  term  of  employment.  He 
remained  in  the  employ  of  the  respondent  board  of 
education  until  on  or  about  March  28,  1921,  when  he 
tendered  his  resignation  and  requested  his  release  as 
principal,  which  was  granted  by  the  board.  He  was 
paid  in  full  for  his  services  as  principal  in  accordance 
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with  the  terms  of  his  written  contract  np  to  the  date 
of  leaving  his  employment  and  it  is  alleged  by  the 
respondent  that  he  consented  to  the  teims  of  the 
settlement  entered  into  at  that  time. 

It  appears  that  at  a  meeting  of  the  board  of  educa^ 
tion,  held  on  June  22, 1920,  and  after  the  date  of  the 
contract  made  with  the  appellant  a  motion  was  made 
and  carried  *  *  that  the  $200,  which  we  will  receive  from 
the  Education  Department,  above  the  amount  we 
received  last  year,  which  comes  to  us  as  a  result  of  a 
direct  tax  of  one  and  one-half  mills,  shall  be  given  to 
the  teachers  as  a  bonus  for  the  coming  school  year, 
provided  the  teacher  remains  to  the  end  of  the  year/* 

This  eum  of  $200,  referred  to  in  the  resolution, 
was  a  part  of  the  additional  teacher  *s  quota  api)or- 
tioned  under  the  provisions  of  section  491-a  of  the 
Education  Law,  as  added  by  chapter  680  of  the  Laws 
of  1920.  Such  additional  apportionment  was  made  for 
the  purpose  of  aiding  the  district  in  paying  the 
increased  salaries  of  teachers  as  required  by  the 
Teachers'  Salary  Law.  Boards  of  education  were 
required  to  establish  salary  schedules  in  which  the 
minimum  salaries  should  be  at  least  those  prescribed 
in  the  statute,  together  with  eight  annual  increments, 
the  amount  of  each  to  be  fixed  by  the  board.  Each 
teacher  who  was  in  the  service  of  the  district  on 
March  1,  1919,  and  who  was  retained  for  the  school 
year  beginning  August  1,  1920,  was  required  to  be 
paid  at  least  $300,  representing  the  additional  teach- 
er's quota  in  union  free  school  districts,  in  excess  of 
the  annual  salary  paid  to  the  teacher  under  the  con- 
tract in  force  March  1, 1919.  If  the  district  complied 
with  the  provisions  of  the  teachers'  salary  law  it  was 
entitled  to  receive  this  additional  quota  and  apply 
the  same  to  the  payment  of  the  salary  prescribed 
in  the  teacher's  contract. 
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There  is  nothing  in  this  case  to  show  that  the 
respondent  has  not  fully  complied  with  the  provi- 
sions of  the  salary  law.  The  board  was  not  obliged  by 
law  to  grant  to  the  appellant  further  compensation 
than  that  prescribed  in  the  written  contract  which  the 
board  had  made  with  him.  The  board  did,  however, 
see  fit  to  promise  its  teachers  additional  compensa- 
tion represented  by  the  excess  quota  over  that  of  the 
previous  year  on  condition  that  the  teachers  remain 
with  the  board  during  the  entire  year.  This  was 
not  a  part  of  the  contract  nor  was  the  board  required 
by  law  to  make  such  payment.  The  appellant  did  not 
remain  in  the  employ  of  the  board  during  the  entire 
year  and  it  is  alleged,  and  not  contradicted,  that  h-e 
consented  to  the  terms  of  settlement  entered  into  at 
the  time  he  left  the  employment  of  the  board,  on 
March  28,  1921.  He,  therefore,  has  no  valid  claim 
for  further  compensation  from  the  boards 

The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  of  Rev.  Francis  A.  Roche 
from  the  Action  of  the  Board  of  Education  of  Union 
Free  School  District  No.  3,  Town  of  Coeymans, 
Albany  County,  in  Holding  School  in  a  Church 
Building 

Case  No.  694 

(Education  Department,  July  18,  1921) 

Union  free  school  districts  —  school  rooms  —  freedom  of  relig- 
ions  worship  —  State  Oonstitntion,  art.  I,  §  3. 

The  temporary  use,  in  an  emergency,  of  a  room  in  a  church 
edifice  for  public  school  purposes  does  not  constitute  an  inter- 
ference with  the  religious  rights  of  children  compelled  to  at- 
tend upon  instn:<otion  in  a  pnVlie  school  maintained  in  such 
building. 
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Charles  J.  Tobin,  for  appellant. 
Sanf ord  &  Alexander,  for  respondent. 

Gilbert,  Acting  Commissioner. —  On  December  19, 
1920,  the  high  school  building  in  union  free  school 
district  No.  3  of  the  town  of  Coeymans  (village  of 
Ravena),  Albany  county,  was  destroyed  by  fire.  It 
became  necessary  thereupon  for  the  board  of  educa^ 
tion  of  the  district  to  provide  temporary  quarters  for 
the  acconmiodation  of  the  pupils  of  the  district  pend- 
ing the  erection  of  a  new  building.  The  board 
requested  the  State  Department  of  Education  to  aid 
in  determining  whether  certain  buildings  proposed 
for  use  were  suitable.  An  inspector  was  sent  by  the 
Department  to  make  a  personal  examination  of  a 
number  of  buildings  that  were  available  for  temporary 
use.  This  inspection  had  to  do  particularly  with  the 
suitability  for  school  purposes  of  the  rooms  in  the 
building  with  reference  to  size,  location,  heat,  light 
and  air  space.  The  inspector  reported  in  favor  of  a 
number  of  buildings,  including  the  Masonic  Hall,  the 
fire  department  house  and  the  Christian  Church 
chapel.  The  granmaar  school  building  was  already 
available  for  school  purposes.  In  addition  to  this 
building,  it  was  necessary  to  provide  rooms  in  two 
other  buildings  and  the  board  determined  that  the 
rooms  in  the  fire  department  building  and  the 
Christian  Church  chapel  should  be  utilized.  The 
pupils  of  the  eighth  grade  were  assigned  to  the 
Christian  Church  chapel.  The  appellant  complained 
of  this  action  of  the  board. 

The  question  for  determination  relates  to  the  use 
for  public  school  purposes  of  property  owned  and 
occupied  by  a  religious  corporation.  The  appellant 
is  the  priest  in  charge  of  the  Catholic  church  in  the 
parish  in  which  the  school  is  located  and  a  number 
of  the  Catholic  children  in  his  parish  are  required 
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to  attend  upon  instruction  in  the  eighth  grade 
assigned  to  the  Christian  Church  chapeL  It  is  con- 
tended in  his  behalf  that,  by  compelling  the  children 
of  his  parish  to  attend  upon  instruction  in  the 
Christian  Church  chapel,  there  is  an  interference  with 
the  freedom  of  worship  guaranteed  by  constitutional 
provision.  It  is  provided  in  article  I,  section  3  of 
the  State  Constitution  that  ^^  The  free  exercise  and 
enjoyment  of  religious  profession  and  worship,  with- 
out discrimination  or  preference,  shall  forever  be 
allowed  in  this  State  to  all  mankind ;    *    •    •.*' 

It  has  been  declared  upon  appeal  to  the  Commis- 
sioner of  Education  in  controversies  relating  to  the 
holding  of  religious  exercises  as  a  part  of  the  public 
school  curriculum,  that  the  attendance  of  pupils  upon 
such  exercises  may  not  be  compelled.  This  ruling 
was  based  upon  the  principle  that  compulsory  attend- 
ance upon  religious  instruction  was  an  interference 
with  religious  freedom.  I  know  of  no  case  on  appeal 
to  the  Conamissioner  of  Education  or  in  the  courts 
in  which  it  has  been  determined  that  the  temporary 
use  in  an  emergency  of  a  room  in  a  church  edifice  for 
public  school  purposes  was  an  interference  with  the 
religious  rights  of  children  compelled  to  attend  upon 
instruction  in  a  public  school  maintained  in  such 
building. 

If  the  respondent,  the  board  of  education,  has  exer- 
cised fair  discretion  in  selecting  temporary  quarters 
for  the  several  grades  of  the  public  school  of  the  dis- 
trict during  the  emergency  arising  from  the  loss  of 
the  school  building  by  fire  and  pending  the  erection 
of  a  new  building  in  its  place,  the  Commissioner  of 
Education  ought  not  to  interfere  upon  appeal.  It 
appears  clearly  from  the  facts  presented  that  the  loca- 
tion of  the  several  grades  in  the  grammar  school,  the 
rooms  in  the  fire  department  house  and  the  Christian 
Church  chapel  will  tend  toward  convenience  of  admin- 
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istration.  These  rooms  and  bnildings  are  centrally 
located  and  are  near  together,  thus  being  conveniently 
accessible.  The  chapel  is  well  adapted  for  school 
purposes.  It  is  convenient  for  the  pupils  of  the  high 
school  who  are  also  required  to  take  eighth-grade  sub- 
jects. Its  location  in  proximity  to  the  other  buildings 
facilitates  supervision  by  the  principal.  The  room 
is  of  adequate  size  and  is  well  heated  and  lighted.  In 
this  respect,  it  is  much  more  adaptable  for  school 
purposes  than  other  rooms  that  have  been  suggested 
by  the  appellant  as  being  available. 

It  is  clear  also  from  the  facts  presented  that  to  have 
assigned  the  pupils  of  the  eighth  grade  to  rooms  in 
the  Masonic  Hall  or  other  buildings  which  have  been 
suggested,  would  have  caused  inconvenience  in  super- 
vision and  administration  and  would  in  one  way  or 
another  have  required  considerable  alterations  and 
repairs. 

There  is  nothing  to  show  that  religious  instruction 
of  any  kind  is  given  to  the  pupils  of  the  eighth  grade 
who  have  been  assigned  to  the  Christian  Church 
chapel.  The  chapel  is  not  a  part  of  the  church 
proper  although  attached  thereto  at  one  end.  It  is 
used  generally  for  social  activities  connected  with  the 
church  organization.  There  does  not  appear  to  be 
anything  in  or  about  the  chapel  tending  to  influence 
directly  the  religious  beliefs  of  children  in  attendance 
at  the  public  school  conducted  therein,  other  than  the 
fact  that  it  is  a  part  of  a  church  belonging  to  a  par- 
ticular denomination.  It  is  stated  in  behalf  of  the 
respondent,  the  board  of  education,  that  **  the  only 
decorations  or  inscriptions  of  any  kind  on  the  walls 
consist  of  small  cloth  pennants  with  letters  represent- 
ing the  names  of  Sunday  School  classes.'^  There  is 
no  evidence  of  accessibility  to  religious  books  or 
printed  matter  by  the  pupils  of  the  grade  during  their 
attendance  upon  instruction  at  the  chapel. 
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The  doctrine  of  freedom  of  worship  as  declared  in 
the  State  Constitution  should  not  be  applied  so  as  to 
prevent,  in  case  of  an  emergency,  the  use  of  a  suitable 
room  in  a  building  owned  by  a  religious  corporation 
for  public  school  purposes.  The  use  of  such  a  room 
for  public  school  purposes,  under  the  conditions  shown 
to  exist  in  this  case,  does  not  constitute  the  imparting 
of  religious  instruction  or  influence  in  the  public 
schools  and  may  not  be  prevented  on  the  ground  of 
its  illegality.  It  must  be  held  that  the  board  of  educa- 
tion of  union  free  school  district  No.  3,  town  of  Coey- 
mans,  Albany  county,  was  legally  authorized,  under 
the  conditions  appearing  in  this  case,  to  assign  the 
eighth  grade  of  the  public  school  in  such  district  to 
the  chapel  of  the  Christian  Church,  pending  the  erec- 
tion of  a  new  school  building  in  such  district. 

The  appeal  is  dismissed. 


In  the  Matter  of  Constrthng  Civil.  Service  Law,  Sec- 
tion 21-b,  as  Added  by  Chapter  702  of  the  Laws  of 
1921,  in  Belation  to  the  Preference  in  Appointment 
of  Veterans 

(Attorney  General,  May  18,  1921) 

OivU  Service  Law,  §  21-b  —  Laws  of  1921,  chapter  702  —  veterans 
—  preference  in  appointment. 

The  period  of  "  actual  warfare  "  in  the  World  War  ceased  on 
November  11,  1918. 

Subdivision  (d)  of  section  21-b  of  the  Civil  Service  Law 
provides  that  a  veteran  shall  be  preferred  in  original  appoint- 
ment over  other  persons  standing  on  the  list  with  equal  rating. 
This  carries  with  it  a  preference  over  those  having  lower 
ratings. 

The  provisions  of  subdivisions  (c)  and  (d)  of  section  21-b  of 
the  Civil  Service  Law  apply  to  appointments  made  after  May 
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13,  1921,  regardlesa  of  when  examinations  were  held  or  lists 
established,  but  the  provisions  of  subdivision  (e)  only  apply  to 
examinations  held  after  May  13, 1921. 

The  State  Civil  Service  Commission  submitted  an 
inquiry,  together  with  a  request  for  an  opinion  there- 
on, as  follows: 

**  1.  Time  of  termination  of  period  of  actual  war- 
fare in  the  World  War.  Can  this  time  be  fixed  as 
November  11,  1918,  or  is  the  period  still  open? 

^*  2.  In  subdivision  (d)  it  is  provided  that  a  veteran 
shall  be  preferred  in  original  appointment  over  other 
persons  eligible  for  such  appointment  and  standing 
on  the  list  therefor  with  a  rating  equal  to  that  of  such 
veteran.  Is  this  language  to  be  interpreted  as  apply- 
ing anly  to  candidates  whose  general  average  is 
exactly  the  same,  or  does  it  mean  that  the  veteran 
is  preferred  over  all  other  candidates  with  a  rating 
equal  to  or  lower  than  that  of  the  veteran? 
•  **  3.  Do  the  provisions  of  the  law  apply  to  examina- 
tions held  and  lists  established  prior  to  May  13, 1921 T 

**  4.  Do  the  provisions  of  the  law  apply  to  exami- 
nations held  prior  to  May  13, 1921,  the  lists  resulting 
from  which  have  not  as  yet  been  established?'* 

Newton,  Attorney-General,  by  Fennell,  First 
Deputy. —  1.  Section  21-b  of  the  Civil  Service  Law  as 
added  by  chapter  702  of  the  Laws  of  1921,  in  defining 
**  veteran  **  for  the  purposes  of  the  section,  provides: 

**(a)  The  word  **  veteran,'*  when  used  in  this  sec- 
tion, shall  mean  and  include  any  person,  male  or 
female,  who,  being  a  resident  of  this  state  at  the  time 
of  induction  into  the  service,  served  in  the  army,  navy 
or  marine  corps  of  the  United  States  within  the  period 
of  actual  warfare  in  time  of  war,  or  who,  being  a 
resident  Of  this  state  and  a  citizen  of  the  United 
States  at  the  time  of  induction  into  such  service, 
served  within  the  period  of  actual  warfare  in  the 
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world  war  in  the  military  or  naval  service  of  any 
nation  associated  with  the  United  States  in  snch  war 
and  has  received  an  honorable  discharge  or  relief 
from  such  service;  but  shall  not  include  any  i>er8on 
who  refused  so  to  serve  after  a  final  decision  of  the 
proper  military  authorities  requiring  such  service. '^ 

We  have  had  many  statutes  referring  to  the  World 
War  and  to  the  termination  of  the  war,  and  xmder 
them  it  has  generally  been  held  that  the  war  did  not 
terminate  with  the  signing  of  the  armistice,  since  a 
technical  state  of  war  still  existed  between  the  United 
States  and  Germany  and  American  troops  remained 
in  France  and  Germany  thereafter.  But  in  this  stat- 
ute we  find  a  new  phrase:  **  within  the  period  of 
actual  warfare.''  This  is  clearly  intended  to  mean 
something  different  from  the  phrases  used  in  other 
statutes.  It  was  clearly  the  intention  of  the  legisla- 
ture to  exclude  from  the  benefits  persons  who  joined 
the  United  States  Army  say  in  January,  1921,  while 
a  technical  state  of  war  still  existed  between  this 
country  and  Germany.  A  similar  restriction  is  found 
in  the  Soldiers'  Bonus  Law  (Laiws  of  1920,  chap.  872). 
There  bonuses  are  provided  for  persons  who  served 
in  the  military  or  naval  service  of  the  United  States 
at  any  time  between  April  6, 1917,  and  November  11, 
1918.  I  believe  that  that  is  the  period  the  legisla- 
ture had  in  mind  when  it  said  ^  ^  the  period  of  actual 
warfare  ''  in  the  World  War. 

It  is  to  be  noted  that  the  privileges  extend  to 
veterans  of  the  World  War  who  fought  under  the 
flags  of  the  nations  who  were  associated  with  the 
United  States  as  well  as  those  who  fought  under  the 
American  flag. 

Ab  to  other  wars,  only  those  who  served  in  the 
army,  navy  or  marine  corps  of  the  United  States 
within  the  period  of  a^ctual  warfare  in  time  of  war. 
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are  entitled  to  be  considered  as  **  veterans  "  within 
the  meaning  of  this  section. 

In  every  case  the  veteran  must,  of  course,  possess 
all  the  other  qualifications  stipulated  in  the  statute. 

2.  Subdivision  (d)  of  the  section  provides  in  part: 

**(d)  Every  veteran  shall  be  entitled  to  preference 
in  original  appointment  to  all  competitive  x>ositions 
in  the  civil  service  of  the  state  and  the  civil  divisions 
thereof  over  all  other  persons  eligible  for  such 
appointment  and  standing  on  the  list  therefor  with 
a  rating  equal  to  that  of  such  veteran.  *  * 

In  my  opinion  the  legislature  undoubtedly  intended 
to  grant  a  preference  by  this  language  over  all  other 
persons  who  do  not  stand  higher  upon  the  list.  It 
is  extremely  rare  that  two  candidates  receive 
exactly  the  same  rating  on  a  civil  service  competitive 
list,  and  the  grant  of  a  preference  over  those  holding 
exactly  the  same  rating,  without  including  in  it  a 
preference  over  those  rated  lower,  would  avail  the 
veteran  nothing.  For  example :  If  A,  a  veteran,  and 
B,  a  non-veteran,  had  ratings  exactly  alike,  say  81, 
and  C,  also  a  non-veteran,  had  a  rating  of  80  and  the 
Civil  Service  Commission  certified  to  the  appoint- 
ing officer  the  names  of  A,  B  and  C,  it  would  be  obvi- 
ously absurd  to  say  that  the  appointing  officer  can- 
not choose  B  because  A  has  a  preference  over  him, 
but  can  choose  C  because  A  has  no  preference  over 
him.  If  A  is  entitled  to  a  preference  over  B,  he 
surely  ought  to  be  entitled  to  a  preference  over  C. 

3-4.  Subdivision  (c)  and  (d)  of  the  section  pro- 
vide that  veterans  shall  be  entitled  to  specified  prefr 
erences  in  appointment  to  certain  civil  service  posi- 
tions over  other  persons  standing  on  the  lista  There 
is  nothing  to  indicate  that  the  section  is  not  intended 
to  apply  to  existing  lists  and  the  act,  by  its  terms, 
is  to  take  effect  immediately.    I  am  therefore  of  the 
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opinion  that  the  rules  with  respect  to  preference 
should  be  applied  to  api>ointments  from  lists  existing 
at  the  time  of  the  passage  of  the  act,  and  also  to  lists 
made  up  after  the  passage  of  the  act  as  the  result  of 
examinations  held  theretofore. 

Subdivision  (e)  of  the  section  provides  that  in  all 
examinations  for  original  appointment  certain  credit 
shall  be  given.  There  is  nothing  in  the  statute  to 
indicate  any  intention  to  have  it  retroactive  in  any 
respect,  and  it  is  a  well  accepted  rule  of  statutory 
construction  that  statutes  will  not  be  deemed  retro- 
active in  the  absence  of  an  unmistakable  legislative 
intent  to  that  effect.  I  am,  therefore,  of  the  opinion 
that,  with  respect  to  examinations  held  before  the 
passage  of  this  act,  the  Civil  Service  Commission  is 
under  no  obligation  to  give  the  credits  provided  for 
in  subdivision  (e)  of  the  section,  whether  or  not  the 
ratings  had  been  made  before  the  passage  of  the  act. 

My  opinion  has  not  been  requested  with  respect 
to  the  constitutionality  of  any  part  of  this  statute, 
and  I  have  considered  no  constitutional  questions  in 
arriving  at  the  conclusions  above  stated. 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law,  made  by 
Edward  L.  Fisher,  against  La  Retne  Costume 
Company,  Employer,  and  -^tna  Life  Insurance 
Company,  Insurance  Carrier 

Case  No.  51938 

(State  Industrial  Board,  February  11, 1921) 

Olaimant  injured  by  iKtrikerB  while  attempting  to  protect  employ- 
er's property  —  injury  to  head  together  with  emotional  shock 
activated  dormant  hereditary  condition  and  resulted  in  de- 
mentia praecox — awaxd  made. 

15 
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The  claimant  in  the  above  entitled  case  was  injured 
and  was  disabled  on  February  22,  1917,  as  a  result 
of  injuries  received  on  the  same  day,  while  working 
for  his  employer  at  his  employer's  plant.  Compensa- 
tion has  been  paid  on  this  claim  for  almost  four 
years  to  Mrs.  Anna  L.  Fisher,  who  has  been  duly 
appointed  a  committee  of  the  person  of  Edward  L. 
Fisher,  the  claimant.  The  insurance  carrier  then 
made  an  application  to  the  State  Industrial  Commis- 
sion to  terminate  the  compensation  which  had  here- 
tofore been  awarded,  on  the  ground  that  claimant's 
present  condition  was  not  the  result  of  the  accident 
which  he  sustained  on  the  22d  day  of  February,  1917. 
Thereafterwards,  and  on  February  11,  1921,  a  hear- 
ing was  held  on  said  application  and  after  the  taking 
of  testimony  of  lay  and  expert  witnesses,  the  appli- 
cation of  the  insurance  carrier  was  denied  and  com- 
pensation was  awarded  to  date  and  the  case  con- 
tinued, from  which  award  the  insurance  carrier  has 
taken  this  appeal. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Commission,  at  New  York  city,  N.  T.,  on 
February  5,  1918;  February  19,  1918;  February  26, 
1918;  April  9,  1918;  April  30,  1918;  December  17, 
1918;  January  21,  1919;  February  18,  1919;  May  20, 
1919;  September  2,  1919;  December  17,  1919;  Janu- 
ary 28, 1920;  March  23,  1920,  at  Monticello,  N.  Y.,  at 
claimant's  home;  May  27,  1920;  September  10,  1920, 
at  Monticello  County  Court  House,  and  February  11, 
1921. 

The  State  Industrial  Board,  by  virtue  of  chapters 
50  and  60  of  the  Laws  of  1921,  is  the  successor  of  the 
State  Industrial  Conmoission  in  this  case. 

Frederick  H.  Cunningham,  counsel  to  the  State 
Industrial  Board. 
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T.  Carlyle  Jones,  attorney  for  employer  and  insur- 
ance carrier. 

Claimant  in  person. 

Br  THE  Board. — ^AU  the  evidence  submitted  before 
the  Conmiission  having  been  heard  and  duly  consid- 
ered, the  State  Industrial  Board  makes  its  conclusions 
of  fact,  award  and  decision  as  follows : 

On  February  22, 1917,  the  day  on  which  Edward  L. 
Fisher  sustained  the  injuries  herein  referred  to,  he 
resided  at  No.  778  Prospect  avenue,  Bronx,  New  York, 
and  was  employed  as  a  foreman  by  La  Reine  Costume 
Company,  with  office  and  principal  place  of  business 
at  No.  129  West  Twenty-second  street,  New  York, 
N.  Y.;  said  employer  being  engaged  in  the  business 
of  the  manufacture  of  dresses. 

On  February  22,  1917,  while  the  said  Edward  L. 
Fisher  was  engaged  in  the  regular  course  of  his 
employment  and  while  working  at  the  plant  of  his 
employer,  a  number  of  strikers  entered  the  office  of 
said  employer,  in  order  to  call  the  girls  working  at 
the  plant  out  on  strike,  there  being,  at  the  time,  a 
general  strike  of  the  Ladies'  Garment  Workers' 
Union,  and  claimant  in  endeavoring  to  protect  his 
employer's  property  from  said  strikers,  who  entered 
his  employer's  shop,  was  set  upon  by  said  strikers, 
and  struck  with  an  iron  bar  on  the  left  arm,  and 
claimant,  in  pursuit  of  the  strikers  followed  them  to 
the  door  of  said  shop,  whereupon  he  was  struck  by 
the  knob  of  the  police  lock  on  said  door,  in  the  mid- 
dle of  his  forehead,  the  said  door  having  been 
slamroed  on  his  face  by  the  departing  strikers. 

Claimant  was  immediately  taken  home  by  the  assist- 
ance of  a  fellow  employee,  and  was  noticed  by  his 
wife  to  be  in  a  highly  nervous  state,  and  in  a  sense 
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irrational  in  his  acts  and  utterances,  and  with  his 
hand  held  to  his  forehead,  continually  complained  of 
a  severe  headache,  and  presented  the  picture  of  one 
mentally  unbalanced.  Claimant  recognized  nobody 
at  home  and  continually  yelled  *  *  they ' '  were  killing 
hiuL  He  remained  in  this  state  for  two  weeks,  and 
was  then  sent  to  Fordham  Hospital.  From  there  he 
was  transferred  to  Bellevue  Hospital,  and  later  went 
to  the  Manhattan  State  Hospital  on  Ward's  Island. 
He  remained  there  for  three  months,  and  was  then 
transferred  to  Rivercrest  Sanitarium,  where  he 
stayed  four  months.  He  then  spent  six  months  at 
Fairview  Farm,  New  Milford,  Conn.  Then  on  th-e 
advice  of  Dr.  Abramson,  he  was  taken  to  Monticello, 
where  he  now  is. 

From  the  examinations  of  many  specialists,  it  was 
determined  that  claimant  was  unbalanced  mentally, 
and  suffering  from  dementia  praecox. 

Claimant  for  a  period  varying  from  three  to  six 
months  prior  to  the  22d  day  of  February,  1917,  had 
been  worrying  about  business  depressions  and  mani- 
fested natural  fears  that  are  attendant  upon  and 
characteristic  of  business  worries,  and  was  nervous 
and  emotional,  and  had  the  tendency  of  a  dementia 
praecox  type,  dementia  praecox  being  of  hereditary 
tendency,  a  pre-natal  or  congenital  disturbance,  and 
which  congenital  defect  claimant  possessed,  though 
dormant  at  the  time  he  was  subjected  to  physical 
injury  and  emotional  shock  on  the  22d  day  of  Feb- 
ruary, 1917. 

The  injury  which  claimant  sustained  to  his  head 
on  the  22d  day  of  February,  1917,  while  working  for 
his  employer  at  his  employer's  plant,  together  with 
the  emotional  shock  which  he  sustained  at  the  same 
time  when  he  was  set  upon  by  strikers  at  his 
employer's  plant,  so   activated  claimant's  dormant 
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hereditary  condition  as  to  canse  him  to  suffer  mani- 
festly from  dementia  praeeox,  the  dementia  praecox 
being  the  direct  result  of  the  injury  and  emotional 
•hock  which  he  sustained  on  the  22d  day  of  February, 
1917,  and  which  caused  him  to  be  disabled  from  the 
22d  day  of  February,  1917,  to  the  11th  day  of  Feb- 
ruary, 1921,  on  which  date  he  was  still  disabled. 

The  average  weekly  wage  of  Edward  L.  Fisher  was 
the  sum  of  twenty-eight  dollars  and  eighty-five  cents. 

The  injuries  received  by  Edward  L.  Fisher  were 
accidental  injuries  and  arose  out  of  and  in  the  course 
of  his  employment. 

Award  of  compensation  is  hereby  made  against 
the  La  Reine  Costume  Company,  employer,  and 
^tna  Life  Insurance  Company,  insurance  carrier, 
to  Anna  Fisher,  conamittee  of  the  person  of  Edward 
L.  Fisher,  for  the  period  covering  March  12,  1920.  to 
February  11,  1921,  at  the  rate  of  fifteen  dollars  per 
week,  and  this  claim  is  hereby  continued  for  further 
hearing. 

The  application  of  the  insurance  carrier  to  ter- 
minate awards  of  compensation  to  the  claimants 
herein,  on  the  ground  that  his  present  condition  is 
not  the  result  of  the  accident,  is  hereby  denied,  on 
the  ground  that  claimant's  present  condition  is  the 
result  of  the  trauma  and  emotional  shock  which  he 
sustained  on  the  22d  day  of  February,  1917. 

The  application  of  claimant  for  commutation  of  all 
future  compensation,  under  section  25  of  the  Work- 
men's Compensation  Law,  is  hereby  denied. 
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In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law  made  by  Maria 
Marghetti,  Dependent  Mother  of  Francesco  Mar- 
chetti,  Deceased,  for  the  death  of  Francesco  Mar- 
chetti,  against  W.  S.  Berkagozzi^  Employer,  and  the 
United  States  Fidelity  and  Guaranty  Company, 
Insurance  Carrier 

Case  No.  11587-A 

(State  Industrial  Board,  July  15,  1920) 

Deceased  asphyxiated  by  gas  generated  by  fermentation  of  grapes 
during  the  process  of  wine  making — ^awaxd  made  to  dependent 
mother. 

This  claim  arose  through  an  accident  which 
occurred  on  October  10,  1918,  wherein  Francesco 
Marchetti,  the  son  of  the  claimant,  came  to  his  death 
through  asphyxiation.  Hearings  were  held  Septem- 
ber 11,  1919;  September  29,  1919,  and  July  15,  1920, 
award  being  made  to  the  claimant  on  July  19,  1920. 
From  this  award  the  employer  and  insurance  car- 
rier filed  a  notice  of  appeal  August  16, 1920. 

The  State  Industrial  Board,  by  virtue  of  chapters 
50  and  60  of  the  Laws  of  1921,  is  the  successor  of 
the  State  Industrial  Commission  in  this  case. 

Charles  D.  Newton,  Attorney-General,  for  the  State 
Department  of  Labor. 

William  W.  Dimmick,  for  employer  and  insurance 
carrier. 

S.  A.  Cotilla,  for  claimant  and  Royal  Italian  Consul. 

By  the  Board. —  All  the  evidence  submitted  before 
the  Industrial  Board  having  been  heard  and  duly 
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considered,  the  board  makes  its  conclusions  of  fact, 
award  and  decision,  as  follows: 

On  October  10,  1918,  Francesco  Marcbetti  met  with 
an  accident  which  resulted  in  his  death.  He  was 
employed  by  W.  S.  Bemagozzi  &  Bros.,  of  88  Watts 
street.  New  York  city,  producers  and  dealers  in  wines 
and  liquors.  At  the  time  of  his  death  he  was 
employed  as  a  workman  at  Marlboro,  N.  Y.,  where 
his  employer  had  and  conducted  a  winery  for  the 
making  of  wine  during  the  season. 

The  claimant  is  his  mother  and  resided  at  the  time 
in  Sanchi,  Saludecio,  Forli,  Italy. 

On  October  10,  1918,  Francesco  Marcbetti  was 
working  in  the  regular  course  of  his  employment  as 
a  workman  at  his  employer's  plant  at  Marlboro, 
N.  Y.,  and  was  engaged  in  helping  about  a  vat  of 
some  200  barrels  capacity  in  which  wine  was  being 
made.  While  so  engaged  he  was  overcome  by  the 
gas  generated  by  fermentation  of  the  grapes  and 
asphyxiated.  It  appears  that  in  making  wine  the 
grapes,  as  fermentation  takes  place,  push  up  and  it 
becomes  necessary  to  push  them  back  deeper  into  the 
wine  to  give  it  more  strength.  It  was  in  this  kind 
of  work  that  the  deceased  was  engaged  when 
asphyxiation  by  the  gas  generated  incident  to  the  pro- 
cess of  manufacture  resulted  in  his  death. 

The  average  weekly  wage  of  Francesco  Marcbetti 
was  the  sum  of  fourteen  dollars  and  twenty-three 
cents. 

Written  notice  of  injury  and  written  notice  of 
death  were  not  given  to  the  employer  under  section 
18  of  the  Workmen's  Compensation  Law,  but  neither 
the  employer  nor  the  insurance  carrier  was  preju- 
diced by  the  failure  to  give  written  notice  of  injury 
and  written  notice  of  death  because  the  employer  had 
actual  knowledge  of  the  injury  and  death  at  the  time 
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each  occurred  and  filed  a  written  report  of  injury 
and  death  with  the  State  Industrial  Commission  in 
which  it  was  ^^mitted  that  Francesco  Marchetti 
received  accidental  personal  injuries  that  resulted  in 
his  death,  which  arose  out  of.  and  in  the  course  of 
his  employment. 

The  injuries  which  resulted  in  the  death  of  Fran- 
cesco Marchetti  were  accidental  injuries  and  arose 
out  of  and  in  the  course  of  his  employment. 

Francesco  Marchetti  left  him  surviving  Maria 
Marchetti,  his  mother,  residing  at  Sanchi,  Saludecio, 
Forli,  Italy,  dependent  upon  him  for  one  year  prior 
to  the  accident  which  resulted  in  his  death. 

Award  of  compensation  is  hereby  made  against 
W.  S.  Bernagozzi  &  Bros.,  employer,  and  United 
States  Fidelity  and  Guaranty  Company,  insurance 
carrier,  to  Maria  Marchetti,  mother  of  Francesco 
Marchetti,  deceased  employee,  at  the  rate  of  $3.56 
weekly  and  commuted  under  section  17  of  the  Work- 
men's Compensation  Law,  as  of  October  10,  1918,  in 
the  total  sum  of  $695.45,  payable  to  claimant  through 
the  Royal  Italian  Consul,  No.  20  East  Twenty-second 
street.  New  York  city. 

The  failure  to  give  written  notice  of  injury  and 
written  notice  of  death  to  the  employer  within  the 
time  prescribed  by  section  18  of  the  Workmen's  Com- 
pensation Law  is  hereby  excused  on  the  ground  that 
neither  the  employer  nor  the  insurance  carrier  was 
prejudiced  by  failure  to  give  a  written  notice  of  injury 
and  written  notice  of  death  because  the  employer  had 
actual  knowledge  of  the  injury  and  death  at  the  time 
each  occurred  and  filed  a  written  report  of  injury 
and  death  with  the  State  Industrial  Commission  in 
which  it  was  admitted  that  Francesco  Marchetti 
received  accidental  personal  injuries  that  resulted  in 
his  death,  which  arose  out  of  and  in  the  course  of  his 
employment. 
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In  the  Matter  of  the  Complaint  of  Twenty-six  Cus- 
tomers for  Electricity  against  Northern  Adiron- 
dack Power  Company,  as  to  Service  of  Electricity 
Bendered  the  Pnblic 

Case  No.  7634 

(Public  Service  Commission,  July  28,  1921.) 

Electric  power  and  light  companies  —  order  amended. 

It  appearing  that  an  aerial  ground  wire  is  not  an  essential 
and  necessary  protection  against  lightning  in  this  particular 
case,  the  order  heretofore  made  is  modified  and  amended  by 
striking  therefrom  the  ordering  clause  (3)  which  required  such 
installation. 

Fred  A.  Torrance  and  Patrick  J.  Tiemey,  for  com- 
plainants. 

Thomas  O^Connor  (George  E.  O'Connor  and  Samuel 
E.  Aronowitz,  of  counsel),  for  Northern  Adirondack 
Power  Company. 

Blakeslee,  Commissioner. —  The  Public  Service 
Commission,  Second  District,  on  March  1,  1921,  made 
an  order  in  the  above  case,  containing  the  following 
clause:  '*  (3)  That  the  respondent  forthwith  com- 
mence, and  within  60  days  of  the  service  of  this  order, 
complete  the  placing  in  position  of  a  suitable  aerial 
ground  wire  along  and  above  its  high  tension  line  from 
Ausable  Chasm  to  Ausable  Forks.*' 

Said  order  of  March  1,  1921,  was  accepted  by  the 
respondent  company  with  the  exception  of  the  order- 
ing clause  (3)  hereinbefore  set  forth.  The  company 
excepted  to  said  clause  (3)  and  petitioned  for  a  rehear- 
ing insofar  as  the  matters  covered  by  said  clause  (3) 
were  concerned. 
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A  rehearing  was  then  granted  by  the  former  Com- 
mission, and  hearings  were  held  and  evidence  taken 
before  Commissioner  Kellogg  on  April  1,  1921,  and 
before  Commissioner  Blakeslee  on  May  19, 1921.  The 
evidence  taken  on  said  hearings  and  the  exhibits  filed 
in  connection  therewith,  indicate  clearly  that  the 
installation  of  snch  an  aerial  gronnd  wire  along  and 
above  the  high  tension  line  of  this  company,  as  set 
forth  in  said  ordering  clause  (3),  wonld  afford  but 
little  additional  protection  from  lightning. 

This  particular  transmission  line  is  a  13,200  volt, 
three  phase  line,  constructed  of  bare  copper  wire, 
wooden  poles,  wooden  cross  arms,  and  wooden  pins 
with  porcelain  insulators.  With  construction  such  as 
this,  it  appears  that  an  aerial  ground  wire  is  of  small 
benefit  except  in  the  matter  of  adding  mechanical 
strength  at  the  line.  In  this  particular  case,  it  was 
shown  that  such  a  wire  would  give  little  additional 
strength,  for  the  reason  that  the  wire  would  neces- 
sarily have  to  be  erected  and  maintained  on  bayonets 
fastened  to  and  extending  upwards  from  the  poles. 

It  having  been  assumed  in  the  order  of  March  1, 
1921,  that  such  an  aerial  ground  wire  was  a  necessary 
and  essential  protection  against  lightning,  and  on  the 
rehearing  such  assumption  having  been  proven  to  be 
incorrect,  it  is  recommended  that  an  order  be  made 
modifying  and  amending  the  order  heretofore  issued 
on  March  1, 1921,  by  omitting  and  striking  from  said 
order  the  ordering  clause  (3). 

I  recommend  that  such  an  order  be  made. 

All  concur. 
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In  the  Matter  of  the  Complaint  of  Walter  B.  Stone, 
as  Mayor  of  the  City  of  Syracuse,  against  New  York 
Telephone  Company,  as  to  Increase  in  Bates  in 
Said  City,  Effective  December  1, 1919 

Case  No.  7178 

In  the  Matter  of  the  Complaint  of  Harry  H.  Farmer, 
Mayor  of  the  City  of  Syracuse,  against  New  York 
Telephone  Company,  as  to  Increase  in  Bates  in 
Said  City,  Effective  September  1,  1920 

Case  No.  7770 

(Public  Service  Commission^  August  4,  1921) 

Telephone  companies  —  rates  —  segregation — franchise — Ova- 
tion —  intangible  costs  —  going  value  —  depreciation  —  ex- 
penses. 

Franchise  agreement.  A  clause  in  the  franchise  granted  to 
the  predecessor  of  the  New  York  Telephone  Company  in  the 
city  of  Syracuse,  attempting  to  limit  the  rates  which  may  be 
charged,  does  not  deprive  the  Commission  of  authority  to  fix 
just  and  reasonable  rates.  (Pub.  Serv.  Comm.  Law,  f  97.) 
(P.  242.) 

Physical  valuation.  The  power  of  the  Commission  to  fix 
rates  is  limited  to  a  reasonable  average  return  upon  the  value 
of  the  property  actually  used  in  the  public  service.  (Pub. 
Serv.  Comm.  Law,  $  97.)     (P.  244.) 

Intangible  costs.  In  the  absence  of  evidence  to  show  the 
amount  of  actual  expenditures  for  preliminary  and  develop- 
ment expenses,  the  Commission  fixed  an  allowance  for  such 
costs  on  the  basis  of  10  per  cent  of  the  book  value.  (Pp.  245- 
248.) 

Going  value.  The  company's  claim  of  $1,600,000  for  going 
value,  based  upon  the  Wisconsin  or  '' historical  method,''  re- 
jected.    (P.  249.) 

Depreciation.  The  peculiar  conditions  and  cireumstances  sur- 
rounding the  operation  of  a  modem  telephone  company  and 
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the  constant  growth  of  new  and  improved  methods  and  appli- 
ances make  it  essential  that  reserves  be  allowed  in  excess  of 
those  for  ordinary  replacements.     (Pp.  250-251.) 

Expenses,  Any  decrease  in  the  items  making  up  ''traffic 
expenses/'  which  are  based  on  actual  expenditures,  would  be 
arbitrary  and  should  not  be  made  until  checked  by  figures  of 
experience.     (P.  253.) 

Segregation  of  toU  and  exchange  property,  under  the  theo- 
retical plan  presented,  might  result  in  establishing  separate  toll 
service  telephones  and  exchanges  and  would  eliminate  very 
little  expense.  The  potential  service  resulting  from  every  tele- 
phone instrument  being  a  toll  instrument  is  much  too  valuable, 
as  a  public  convenience,  to  be  thus  disposed  of.     (Pp.  253-255.) 

Contract  with  American  Telephone  and  Telegraph  Company* 
This  Commission  believes,  in  common  with  the  rate  making 
bodies  of  several  of  the  states,  that  the  contract  with  the 
American  Telephone  and  Telegraph  Company  should  be 
definitely  and  finally  inquired  into,  and  its  entire  effect  con- 
sidered, to  the  end  that  a  sound  basis  may  be  fixed  for  pay- 
ments which  shall  not  be  fraudulent  in  their  effect  on  the  rate 
payer.     (P.  258.) 

Conclusions.  The  value  of  this  company's  property  used  and 
useful  in  the  public  service,  its  rates  charged,  and  its  regula- 
tion so  far  as  regulation  can  go  in  the  matter  of  policies  and 
practice,  should  be  considered  on  the  basis  of  its  state-wide 
activities.     (P.  262.) 

No  evidence  has  been  produced  to  justify  a  finding  that  the 
rates  put  into  effect  by  the  company  are  unjust,  unreasonable, 
unjustly  discriminatory,  unduly  preferential  or  in  violation  of 
law.    The  complaints  are,  therefore,  dismissed.     (P.  263.) 

Edmund  H.  Lewis,  corporation  counsel  (Milo  B. 
Maltbie,  of  counsel),  for  the  city  of  Syracuse. 

John  L.  Swayze,  Frankland  Briggs,  Thomas  Car- 
mody  and  James  P.  Hill,  for  the  New  York  Telephone 
Company. 

» 

Blakeslee,  Commissioner. —  (1)  The  complaints  in 
these  cases  were  made  to  the  Public  Service  Commis- 
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sion,  Second  District,  as  to  rates  charged  by  the  New 
York  Telephone  Company,  and  effective  under  its 
schedule  of  December  1,  1919;  and  also  against  the 
schedule  proposed  by  said  company,  to  be  effective 
September  1, 1920.  These  two  cases  were  consolidated 
and  have  been  presented  together. 

The  rates  proposed  by  the  schedule  of  September  1, 
1920,  in  part,  are  as  follows : 

Message  Bates 

Business:  '  'KS? 

Individual   $9  50 

Two  party  line   (measured)   fifty  messages 

per  month  3  75 

Additional  five  cents  each. 

Flat 7  50 

Besidence : 

Individual   4  25 

Two  party  line 3  50 


These  cases,  and  certain  cases  brought  on  the  com- 
plaint of  the  mayor  of  the  city  of  Buffalo,  were  tried 
at  the  same  time.  Separate  briefs  have  been  filed  and 
the  cases  considered  separately. 

During  the  progress  of  these  cases  many  other 
municipalities  of  the  State  made  formal  complaints 
to  the  Public  Service  Commission,  Second  District, 
against  the  rates  of  the  respondent  company,  both  as 
to  local  tariffs  and  as  to  toll  charges. 

The  Syracuse  and  Buffalo  cases  have  been  pro- 
gressed as  typical,  while  the  others  have  been  held 
dormant  pending  consideration  and  decision  of  these 
two  cases.  There  are  now  some  135  other  such  cases 
against  the  New  York  Telephone  Company,  and 
various  of  its  subsidiaries. 
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After  these  complaints  were  made  the  former  Com- 
mission, acting  under  the  authority  of  an  amendment 
to  the  Public  Service  Commissions  Law,  in  effect 
September  27,  1920,  suspended  the  rates  filed  by  the 
respondent  company,  affecting  many  of  the  municipali- 
ties interested,  including  the  city  of  Syracuse.  The 
company  thereupon  filed  a  bond  with  the  Commis- 
sion, providing  for  the  repayment  of  the  sums  col- 
lected in  excess  of  what  might  be  determined  by  the 
Commission  as  just  and  reasonable.  Upon  the  filing 
of  this  bond,  the  suspended  rates  went  into  effect,  and 
have  been  charged  and  collected. 

(2)  The  New  York  Telephone  Company  was  by 
charter  authorized  to  carry  on  a  general  telephone 
business  in  the  State  of  New  York.  Prior  to  1909  the 
New  York  Telephone  Company  had  been  operating  in 
the  city  of  New  York  and  in  Westchester  county.  The 
New  York  and  New  Jersey  Telephone  Company 
carried  on  the  business  in  Brooklyn  and  throughout 
Long  Island  and  Staten  Island  in  the  State  of  New 
York,  as  well  as  the  business  in  the  northern  part  of 
the  State  of  New  Jersey. 

These  two  companies  operating  in  a  more  or  less 
*'  saturated  **  field  were  financially  successful. 

The  Bell  Telephone  Company  of  Buffalo  served  the 
western  part  of  the  State,  including  the  Buffalo  and 
Rochester  districts. 

Syracuse,  Utica  and  the  territory  in  the  central 
part  of  the  State  were  operated  by  the  Empire  State 
Telephone  and  Telegraph  Company,  and  the  Central 
New  York  Telephone  and  Telegraph  Company. 

The  eastern  and  northern  central  sections  were 
served  by  the  Hudson  River  Telephone  Company; 
while  the  south  central,  or  **  southern  tier  counties  " 
of  the  State,  were  furnished  telephone  service  by  the 
New  York  and  Pennsylvania  Telephone   and  Tele- 
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graph  Company,  which  also  operated  in  Northern 
Pennsylvania. 

A  large  competitive  telephone  business  hisid  devel- 
oped, and  in  nearly  every  community  independent 
companies  were  operating.  Business,  professional  and 
other  offices  were  obliged  to  maintain  both  telephone 
services,  as  many  as  three  separate  company  installa* 
tions  being  required  in  some  instances.  Telephone 
rate  wars  were  in  progress  and  in  the  competition  for 
business,  rates  were  cut  without  regard  to  return,  and 
service  rapidly  deteriorated.  These  companies  were 
not  generally  successful  financially. 

The  New  York  Telephone  Company,  under  its 
charter  rights,  purchased,  consolidated  and  merged, 
all.  or  nearly  aU  of  these  companies  and  gradually 
eliminated  competition  throughout  the  State.  In  doing 
this,  the  New  York  Telephone  Company  acquired  a 
controlling  stock  interest,  bought  the  companies  out- 
right, or  bought  large  stock  or  bond  interests  through 
agreements  by  which  the  smaller  companies  became 
affiliated  with  the  larger  organization.  In  some  com- 
panies the  New  York  Telephone  Company  has  no 
financial  interest,  but  has  connecting  agreements. 

So  that  for  all  practical  purposes  the  New  York 
Telephone  Company  now  furnishes  telephone  service 
throughout  the  State  of  New  York  operating  some  475 
central  offices,  1,354,576  directly  operated  stations, 
71,224  controlled  company  stations,  and  79  connecting 
company  stations;  necessitating  the  use  of  about 
5,000,000  miles  of  wire,  and  1700  miles  of  subway.  Of 
the  total  telephone  stations  in  the  State  of  New  York, 
95  per  cent  are  owned  or  controlled  by  the  New  York 
Telephone  Company. 

When  the  New  York  Telephone  Company  took  over 
the  Central  New  York  Telephone  and  Telegraph  Com- 
pany, on  September  30,  1909,  the  Central  New  York 
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Telephone  and  Telegraph  Company,  then  doing  busi- 
ness in  the  Syracuse  territory,  had  deficit  of  $236,000, 
had  paid  no  dividends  in  seven  years,  had  no  depreciar 
tion  reserve  and  did  not  earn  sufficient  to  pay  its  oper- 
ating expenses. 

Since  the  merger  and  consolidation  of  the  various 
telephone  companies  by  the  New  York  Telephone  Com- 
pany, great  progress  has  been  made  in  the  upbuilding 
of  the  physical  property,  and  telephone  development 
as  regards  service  has  been  undertaken  on  a  large 
scale.  In  doing  this  the  whole  territory  of  the  State 
has  been  developed  to  such  an  extent  that,  prior  to  the 
period  of  (Governmental  control,  there  was  little  or  no 
complaint  as  to  telephone  service. 

(3)  Method  of  proof  in  these  cases.  Early  in  the 
presentation  of  these  cases  the  company  raised  the 
issue  as  to  whether  its  property  should  be  considered 
from  the  standpoint  of  its  State-wide  investments  and 
its  uniform  conduct  of  business  on  a  State-wide  basis, 
or  on  the  basis  of  its  operations  in  a  restricted  locality. 

This  involved  (a)  The  return  upon  its  entire  prop- 
erty and  business,  (b)  The  distribution  of  the  charge 
on  the  rate  payer. 

The  company  maintained  that  in  order  to  give  it  a 
fair  return  upon  its  entire  business, 

First.  The  value  of  all  its  property  used  and  use- 
ful in  the  business  in  the  State  of  New  York  should  be 
considered,  and  a  rate  of  return  predicated  upon  this 
property  as  a  whole. 

Second.  That  the  ultimate  distribution  of  the  rates 
was  to  be  determined  by  an  examination  of  the  service 
conditions  in  each  community  from  a  telephonic  stand- 
point, and  that  after  such  an  examination  the  determi- 
nation of  whether  the  rates  established  were  unequal 
or  unjustly  discriminatory  should  be  made. 

The  representatives  of  Syracuse  argued  that,  under 
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the  Public  Service  Commissions  Law,  the  value  of  the 
property  used  in  supplying  telephone  service,  covered 
only  by  the  local  exchange  rates,  was  to  be  considered ; 
that  the  burden  the  rate-payer  assumed  was  that  of  a 
reasonable  average  return  upon  the  value  of  the  prop- 
erty of  which  he  had  the  actual  use;  that  the  local 
exchange  service  charge  was,  and  should  be,  based  on 
the  value  of  its  local  property.  Further,  that  the 
value  of  the  company's  property,  and  inferentially, 
its  service,  in  the  various  other  communities  of  the 
State,  had  no  relation  to  the  rate  in  the  municipal  area 
of  Syracuse.  To  adapt  their  proof  to  a  conformity 
with  this  method,  the  complainants  had  to  assume  the 
burden  of  segregating  toll  service  from  purely  local 
exchange  service.  This  naturally  involved  a  segrega- 
tion of  the  local  telephone  property,  the  revenues  and 
the  expenses. 

The  admissibility  of  evidence,  and  the  mode  of 
procedure  depended  on  the  decision  of  which  theory, 
i.  e.,  (a)  State- wide  basis;  (b)  segregated  district 
basis;  should  be  followed.  The  former  Commission 
ordered  briefs  to  be  filed,  and  adjourned  the  cases 
pending  the  decision  and  determination  of  the  matter. 

Thereafter  the  Commission  ruled  that  the  reason- 
ableness of  rates  should  be  determined  upon  the  basis 
of  property  in  the  local  area,  although  evidence  show- 
ing the  value  of  the  entire  property,  the  amount  of  its 
revenues  and  its  operating  expenses  might  be  admitted 
for  the  information  of  the  Commission,  and  for  such 
aid  as  might  be  rendered  to  the  Commission,  in  ascer- 
taining the  facts  applicable  to  the  local  area. 

In  the  decision  of  this  question  the  Commission 
naturally  had  to  take  into  consideration 

(1)  Its  legal  right  to  consider  the  State- wide  oper- 
ations of  the  company. 

16 
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(2)  The  policy  of  State-wide  regulation  as  opposeil 
to  restricted  district  regulation. 

(3)  The  propriety  of  rates  and  their  fixation. 
Apparently  relying  on  the  theory  that  the  same  rule 

should  apply  to  every  community  which  applies  in 
case  of  a  utility  serving  the  public  only  in  a  single 
community,  they  decided  in  favor  of  such  procedure, 
assumed  it  was  not  within  their  power  under  the  law 
to  act  otherwise,  affirmed  the  policy  of  viewing  each 
segregated  locality  as  a  unit,  and  fixing  rates  for  tele- 
phone service  in  such  localities,  irrespective  of  rates  in 
other  similar  communities. 

(4)  Franchise  Agreement.  The  city  contends  that 
the  New  York  Telephone  Company  is  conducting  its 
operations  in  the  city  of  Syracuse  under  a  franchise 
granted  to  its  predecessor  company  (the  Central  New 
York  Telephone  and  Telegraph  Company),  by  the  com- 
mon council  of  the  city  of  Syracuse.  That  the  com- 
pany, by  accepting  this  franchise,  containing  the  fol- 
lowing :  *  *  Sec.  14.  This  permission  is  granted  upon  the 
further  condition  that  the  Central  New  York  Tele- 
phone and  Telegraph  Company  shall  not  increase  their 
present  rate  for  telephone  service,  and  shall  furnish 
to  the  city  of  Syracuse  15  telephones  to  be  placed  by 
the  Committee  on  the  City  Hall  and  City  property,  ** 
is  bound  by  the  rates  in  effect  on  the  2d  day  of  August, 
1897,  and  that  the  increased  telephone  rates  made 
effective  on  December  1,  1919,  were  in  excess  of  the 
maximum  rates  permitted  by  the  franchise. 

There  can  be  no  doubt,  however,  as  to  the  authority 
granted  the  Commission,  under  section  97  of  the 
Public  Service  Commissions  Law,  as  amended  in  1921. 
See  also  Murray  v.  New  York  Telephone  Company,  226 
N.  Y.  590 ;  People  ex  rel  Vil.  S.  Olens  Falls  v.  Pub. 
Serv.  Comm.,  225  id.  216. 

(5)  Physical  Valuation.    The  company  claims : 
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Structural  value $4,225,694 

Working  capital  as  of  December  31, 1919. .  197,000 

Additions  to  working  capital 14,785 

Going  value 1,600,000 

Total  value $6,037,479 

"  Reproduction  cost "  new 4,952,329 

The  city  claims: 
Book  cost,  exclusive  of  organization 

and  other  intangible  capital $3,667,322 

Additions  to  December  31,  1920 236,131 

Intangibles  and  overheads No  allowance 

"Working  capital  100,457 

Going  value  No  allowance 

Total '.      $4,003,910 

The  company  put  in  evidence  its  inventory  of 
December  31, 1914.  The  units  making  up  its  total  are 
based  on  actual  cost  to  the  company  of  the  properties 
constructed  during  the  years  1911  to  1914.  These  are 
unit  costs  of  the  earlier  period  and  not  of  the  present 
time.  Complainants  concede  the  fairness  of  this 
inventory  by  using  it  as  the  basis  of  their  estimates. 

Complainant,  using  this  inventory  as  a  starting 
point,  determines  from  estimates  the  cost  of  property 
units  installed  since  January  1,  1915,  and  follows  by 
computing  **  original  cost  **  of  property  in  the  Syra- 
cuse local  area. 

Based  on  their  apportionment  of  the  Syracuse  area 
Mr.  Wray  finds  a  book  cost  as  of  December  31, 1919, 
of  $3,442,337.  The  company  appraises  the  '^cost 
inventory  *'  as  of  the  same  date  as  $4,670,886. 

The  additions  from  December  31,  1919,  to  October 
31,  1920,  and  from  October  31,  1920,  to  December  31, 
1920,  are  shown  as  $245,534,  and  $35,909  respectively. 

The  difficulty  apparently  is  that  the  company  bases 
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its  proof  on  value  and  the  city  upon  cost  Of  course 
value  and  cost  may  not  be  the  same.  And  the  power 
of  the  Commission  to  fix  rates,  as  set  forth  in  Section 
97  of  the  Public  Service  Commissions  Law,  is  limited 
to  **a  reasonable  average  return  upon  the  value  of 
the  property  actually  used  in  the  public  service.  Pub. 
Serv.  Comm.  Law,  1921,  as  amd.;  Wilicox  v.  Consoli- 
dated Gas  Co.,  21 2  U.  S.  19-23;  People  ex  rel.  Iroquois 
Natural  Gas  Co.  v.  Pui.  Serv.  Comm.,  194  App.  Div. 
578. 

(6)  LoMd.  There  is  a  little  dispute  in  regard  to  the 
value  of  the  land  items  in  the  Syracuse  area.  The 
company  is  entitled  to  an  increase  over  cost  resulting 
from  the  advance  in  value.  In  other  words,  the  land 
should  be  taken  at  its  present  value.  The  company 
offered  to  corroborate  their  proof  in  regard  to  these 
items  by  the  opinions  of  real  estate  experts,  and 
offered  to  call  these  men  as  witnesses  if  the  city 
desired.  No  such  request  was  made,  and  it  is  there- 
fore fair  to  assume  that  the  company's  estimates  are 
correct. 

(7)  Buildings.  The  company  fixes  the  value  of  the 
buildings  by  taking  book  costs  and  adding  to  it  the 
average  increment  of  about  thirteen  per  cent  —  as 
representing  the  increase  in  present  day  value  over 
the  1914  prices.  In  view  of  the  greatly  increased  cost 
of  building  materials,  this  seems  a  fair  and  reasonable 
procedure. 

(8)  Plant  and  equipment.  The  book  costs  of  the 
central  office  equipment  are  used;  and  for  the  equip- 
ment and  plant  *'  outside  '*  that  portion  of  the  plant 
installed  before  1915  was  price  at  pre-war  costs,  and 
the  remainder  at  pre-war  costs  plus  an  additional 
increment  to  cover  the  increased  cost  of  construction 
owing  to  war  conditions.  In  other  words,  the  com- 
pany in  arriving  at  its  valuation  for  these  items  has 
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used  cost  units  found  by  actual  construction  expe- 
rience during  the  period  1911-1914  covering  a  wide 
area,  and  to  these  costs  has  added  the  ^'  war  incre- 
ment. ' ' 

Dr.  Maltbie  in  his  estimate  of  the  value  of  these 
items  takes  the  book  costs  of  the  entire  central  division 
and  computes  an  average  for  the  Syracuse  area.  Then 
after  eliminating  12i^  per  cent  (company's  claim  for 
**  overheads  **),  applies  to  each  account  this  percent- 
age and  obtains  what  the  city  terms  '^  Cost  of  the 
property  in  the  Syracuse  area.'* 

(9)  Property  not  used  or  useful.  Complainant 
claims  that  much  conduit  has  been  installed  by  the  com- 
pany, included  in  capital  account  and  never  used.  It 
asks  that  the  value  of  this  conduit,  with  two  other 
items,  amounting  in  the  aggregate  to  $201,253,  be 
largely  eliminated.  Ninety  per  cent  of  the  value  of 
the  three  items  is  represented  by  underground  con- 
duit. The  others  are  excess  central  office  equipment, 
some  pole  line  and  a  charge  of  $785  for  right  of  way. 

It  appears  that  under  an  ordinance  of  the  city  of 
Syracuse,  passed  in  1906,  'telephone  companies 
•  *  *  shall  •  •  •  place  all  their  wires  within 
a  radius  of  li/^  miles  from  the  hoist  bridge  over  the 
Erie  canal  arid  Salina  Street   •     •    •    underground.*' 

Most  of  this  conduit  was  laid  in  the  area  to  which 
reference  is  made  in  the  ordinance  and  to  which  the 
aerial  wires  of  the  company  have  not  yet  been  trans- 
ferred. Certain  other  conduit  has  been  constructed 
in  advance  of  use  because  of  the  laying  of  the  pave- 
ments in  certain  streets.  It  seems  that  so  large  a 
percentage  of  the  amount  involved  in  these  items  is 
properly  included  in  capital  account,  that  the  remain- 
ing deduction,  if  any  were  made,  would  be  so  small  as 
to  be  immaterial. 

(10)  Intangible  costs.    Complainant  urges  disallow- 
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ance  of  all  items  set  up  by  the  company  as  **  over- 
head ^*  or  preliminary  and  development  expenses. 
The  company  claims  that  these  overhead  construction 
costs  include  general,  executive,  financial  and  legal 
expenses,  items  of  engineering  and  superintendence 
not  covered  by  initial  costs,  taxes,  insurance  and  inter- 
est during  construction. 

As  has  been  said,  **  No  public  utility  comes  into 
being  and  arrives  at  service  condition  without  the 
investment  of  these  capital  items.'*  The  cost  of 
establishing  a  business  contains  elements  quite  apart 
from  the  bare  structural  value.  **  There  are  certain 
expenses  connected  with  every  undertaking  which  are 
not  represented  by  physical  property,  but  which  must 
be  incurred  before  the  plant  is  operated.  These  relate 
to  the  initial  promotion  of  the  scheme  and  the  organ- 
ization of  the  company.  Investors  must  be  interested, 
lawyers  and  engineers  must  be  consulted,  and  fran- 
chises and  permits  must  be  secured.  Interest  and 
taxes  during  the  period  of  construction  must  be  paid, 
and  as  there  are  no  earnings,  they  must  be  included 
as  part  of  the  cost  of  the  undertaking.  There  are  also 
other  expenses  •  •  •  which  antedate  operation.  *' 
See  opinion  of  Maltbie,  Commissioner,  in  Cases 
Nos.  1224, 1225,  Matter  of  Queenshoro  Gas  <R  Electric 
Company,  Pub.  Serv.  Comm.,  1st  Dist.,  vol.  2,  p.  544 
at  p.  564. 

It  is  true  that  such  an  allowance  must  be  viewed 
with  care  —  it  would  not  be  fair  to  make  the  present 
consumers  pay  for  the  injudicious  or  fictitious  invest- 
ments of  the  past.  Ordinarily  one  would  expect  that 
the  company  itself  would  have  data  upon  which  to 
base  an  estimate  of  a  reasonable  allowance  for  these 
items.  In  this  case,  however,  the  company  has  pro- 
duced no  such  data,  and  claims  inability  to  show  what 
these  actual  expenditures  were  since  the  early  records 
are  missing. 
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Under  such  circnmstances,  an  estimate  only  can 
be  made,  based  npon  the  general  knowledge  and  the 
experience  of  other  companies,  since  there  can  be  no 
doubt  that  these  costs  are  very  real,  and  that  certain 
expenditures  for  these  items  undoubtedly  were  made, 
which  must  be  reflected  in  the  present  value  of  the 
property.  It  is  well  understood,  however,  that  any 
percentage  so  used  is  not  strictly  correct ;  that  on  com- 
pletion of  any  part  of  a  telephone  plant  and  the  opera- 
tion of  that  portion,  the  charges  for  engineering  and 
superintendence  during  construction,  as  well  as  inter- 
est and  taxes  applicable  to  that  portion,  should  cease 
and  like  expenses  be  transferred  to  operating  expenses 
and  paid  out  of  operating  income. 

While  in  this  case  the  percentage  to  be  allowed 
presents  much  difficulty,  both  because  of  the  lack  of 
evidence  of  actual  costs  and  the  fact  that  we  are  deal- 
ing with  an  arbitrary  and  disputed  segregation  of 
costs,  yet  we  have  as  a  basis  of  comparison,  the  per- 
centages allowed  in  similar  cases  by  other  regulatory 

bodies. 

♦ 

In  various  cases  the  allowance  has  been  15  per  cent. 
In  the  Queenshoro  Gas  <&  Electric  Company  cases, 
supra,  the  allowance  amounted  to  17  per  cent ;  various 
allowances  in  Wisconsin  have  been  made  on  the  basis 
of  12  per  cent,  and  such  an  allowance  was  recently 
made  of  20.5  per  cent.  Wilhesharre  Railway  Matter, 
P.  XT.  E.  1920  F.  A  flat  allowance  of  $9,000  was  made 
in  Matter  of  Board  of  Trustees  of  Village  of  Lyons  v. 
Wayne  Telephone  CompoAiy,  24  St.  Dept.  Rep.  438, 
and  an  allowance  of  8%  per  cent  in  Albion  Local  Area 
V.  Uew  York  Telephone  Company,  Case  No.  2453;  an 
allowance  of  20  per  cent  in  Matter  of  Lochport  L.,  H. 
&  P.  Co.,  N.  T.  P.  TJ.  R.  1918  C.  675 ;  12  per  cent  allow- 
ance in  Fort  Wayne  v.  Home  Tel.  <&  Tel.  Co.,  Ind. 
P.  U.  R.  1920  D.  83. 
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Although  we  cannot  say  that  the  12i/^  per  cent  allow- 
ance claimed  here  is  justified  by  the  evidence,  yet,  in 
view  of  the  size  of  the  company,  the  value  of  its  busi- 
ness, the  way  in  which  it  has  grown,  and  the  amount 
of  expenditures  which  must  have  actually  been  made, 
we  are  of  the  opinion  that  an  allowance  of  at  least  10 
per  cent  is  justifiable. 

(11)  Working  capital.  The  respondent  estimates 
working  capital  at  $197,000,  made  up  of  materials  and 
supplies,  $57,000;  working  cash,  $140,000;  total, 
$197,000. 

Subsequent  additions,  bringing  these  figures  down 
to  December  31, 1920,  increases  the  total  to  $211,785. 

Working  cash  has  been  figured  on  a  basis  of  2  per 
cent  of  property  value;  materials  ai^  supplies  on  an 
average  basis  of  $2.18  per  station. 

Dr.  Maltbie,  for  complainant,  estimates  the  work- 
ing capital  at  $100,457.13.  Working  capital  consists 
of  the  money  needed  for  materials  and  supplies  plus 
the  cash  required  for  operating  expenses,  pending 
collection  of  accounts  from  users  of  service.  The 
amount  required  might  properly  be  shown  to  be  the 
average  of  materials  and  supplies  on  hand  and  neces- 
sary for  operating  and  reasonable  construction  pur- 
poses, while  the  working  cash  would  be  measured  by 
the  ratio  of  accounts  receivable  to  sales  or  service 
given,  provided  the  company  collects  its  accounts  with 
due  diligence. 

The  bulk  of  materials  and  supplies  are  purchased 
upon  a  thirty-day  basis.  Labor,  however,  must  be 
paid  weekly,  and  this  company  makes  a  practice  of 
rendering  bills  monthly.  It  is  clear,  therefore,  that 
sufficient  working  cash  must  be  allowed  to  provide  for 
from  four  to  six  weeks  demand  in  labor  payrolls,  and 
in  addition  an  allowance  should  be  made  for  con- 
tingencies, as  well  as  the  storage  of  supplies  to  obviate 
delays  in  transportation. 
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If  credit  is  obtained,  instead  of  cash  being  paid  (aa 
claimed  by  complainants)  the  company  has  to  that 
extent  less  need  for  working  cash.  Possibly  the  con- 
sumer is  not  interested  in  the  amount  of  interest  paid 
on  accounts  payable  for  supplies,  as  such  interest  is 
not  a  part  of  the  cost  of  operation,  but  the  consumer 
is  greatly  interested  if  an  unreasonable  amount,  repre- 
senting accounts  or  bills  payable,  is  included  in  work- 
ing capital,  and  added  to  the  rate  base  upon  which  his 
payment  for  service  is  to  be  determined. 

(12)  Going  value.  The  strict  application  of  the 
**  going  value  ^*  theory  to  a  utility  company  which 
is  protected  from  competition  presents  an  interesting 
question.  The  complainant  claims  no  allowance  should 
be  made  and  that  such  values  are  already  reflected  in 
the  capital  account  of  the  company. 

On  the  other  hand  respondent  claims  a  **  going  con- 
cern ^'  value  in  this  case  of  $1,600,000.  The  company 
has  made  use  of  the  Wisconsin  or  *'  historical 
method  "  in  arriving  at  these  figures.  We  cannot 
agree  that  this  method  of  capitalizing  deficiencies,  and 
all  amounts  less  than  a  return  of  8  per  cent  on  the 
investment  since  its  inception,  is  a  correct  or  sensible 
one. 

Of  course  some  of  the  elements  attributed  to  **  going 
value  '*  are  closely  related  to  those  allowed  under  the 
**  overheads  *'  or  intangible  costs.  Certain  elements 
of  '*  going  value  "  are  transitory.  And  certain  values 
regarded  as  **  exchange  values  "  and  **  going  value," 
in.  condemnation  proceedings,  are  not  necessarily  ele- 
ments of  fair  value  in  a  rate  case. 

The  difficulty,  as  has  often  been  pointed  out,  is  to 
prove  the  actual  amount  entering  into  '*  going  value." 
In  this  case,  there  is  a  lack  of  satisfactory  evidence 
both  on  the  part  of  the  company  and  the  complainant. 
We  deem  it  impossible  to  attempt  any  estimate  of 
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*  *  going  value ' '  here,  both  on  account  of  such  lack  of 
evidence  and  on  the  further  ground  that  under  the 
* '  segregated  area  *  *  idea,  any  such  finding  would  be 
based  on  misleading  and  incorrect  premises. 

(13)  Depreciation.  The  items  of  depreciation 
expense  and  the  amounts  allocated  to  depreciation 
reserve  seem  to  be  the  principal  issues  in  this  case. 

Complainants  insist  on  disallowance  of  all  credits  to 
depreciation  reserve  account  for  a  period  of  t-^vo 
years,  on  the  ground  that  the  accumulated  reserve  is 
already  excessive.  The  question  thus  raised  is  most 
important.  Theoretically,  a  company  invests  its  capi- 
tal in  plant  and  structure  calculated  to  carry  on  its 
business  in  the  most  modem  and  economical  manner. 
If  it  is  in  one  line  of  business,  its  plant  may  depre- 
ciate, i.  e.,  wear  out,  only  in  a  long  period  of  time,  in 
another  line  it  may  be  very  short  lived.  Again,  it  may 
be  composed  of  both  long  and  short  lived  units. 

It  is  evident  that,  aside  from  certain  elements  or 
units,  the  plant  of  a  modem  telephone  company  con- 
sists in  the  main  of  short  lived  units.  In  no  other 
utility  have  so  many  improvements  been  made  or  have 
such  improvements  been  of  so  steady  and  continuous 
a  growth.  Changes  in  methods  and  appliances  have 
come  continuously.  Then  too,  the  ordinary  life  of  its 
structures,  such  as  poles,  wires,  instruments,  switch- 
boards and  other  electrically  energized  equipment  and 
central  office  devices,  is  short  compared  with  that  of 
the  mechanical  devices  used  by  other  utilities. 

Also  there  must  not  be  overlooked  the  immense 
scientific  investigation  and  study  which  may  lead  to 
revolutionary  changes  in  methods  and  appliances. 
Indeed,  it  may  not  be  too  far  fetched  to  assume  that 
certain  elements  of  this  company's  plant  might  be 
rendered  entirely  obsolete,  and  have  to  be  completely 
replaced  in  a  calendar  year.    It  is  thus  evident  that 
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reserves  must  be  allowed  in  excess  of  those  for  ordi- 
nary replacements. 

A  public  utility  is  under  a  special  and  unique  obliga- 
tion to  put  back  in  its  business  and  in  its  structural 
property  every  item  which  becomes  necessary  from 
time  to  time,  to  insure  that  the  consuming  pubUc  shall 
receive  the  most  efficient  service  both  in  quality  and 
extent.  In  fact  it  must  continue  to  furnish  the  same 
service  during  its  life  which  it  does  when  it  is  new, 
and  theoretically  at  its  high  water  mark  of  efficiency. 
This  responsibility,  it  is  needless  to  say,  is  a  special 
one  in  that  it  does  not  rest  on  the  ordinary  business 
concern.  So  that  it  is  well  said  *  *  the  value  of  the 
service  of  a  utility  is  not  measured  by  the  unexpired 
service,  but  by  the  unexpired  service  plus  the  addi- 
tions necessary  to  furnish  the  required  service.'*  And 
in  viewing  utilities  we  should  regard  them  as  theoret- 
ically capable  of  continuous  operation  at  the  capacity 
mentioned.  That  is,  utilities  must  maintain  intact 
their  capital  investment  and  when  rates  of  deprecia- 
tion are  estimated  and  set  up  in  accordance  with  rules, 
well  defined  and  tested  by  experience,  the  actual  sums 
standing  to  the  credit  of  depreciation  reserve  are  to 
be  regarded  as  having  been  paid  by  the  rate-payer  to 
insure  continuance  of  the  required  service. 

As  a  matter  of  calculation,  when  allowance  is  made 
for  salvage,  the  maximum  in  the  depreciation  reserve 
at  the  rates  used  in  this  case  works  out  to  less  than 
30  per  cent  of  book  cost.  Is  it  not  true  that  in  a 
growing  plant  the  annual  charges  for  depreciation  will 
always  exceed  the  annual  retirements?  This  makes 
the  comparison  of  the  complainants,  in  showing 
reserves  growing  so  much  faster  in  proportion  than 
capital  account,  seem  more  logical. 

These  reserves  are  not  solely  created  to  take  care 
of  current  retirements.    The  other  elements  spoken 
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of  before  must  be  considered.  The  percentages  used 
have  been  pretty  thoroughly  worked  out  in  rate  cases, 
and  if  the  detail  figures  are  correct,  the  sum  total  can 
not  be  far  from  accurate. 

These  figures  of  the  company,  since  Commission 
regulation,  have  been  so  checked,  and  while  the  Com- 
mission may  or  may  not  have  the  legal  authority  to 
say  what  the  composite  rate  shall  be,  yet  in  practice 
the  Commission  has  allowed  and  even  recommended 
certain  depreciation  items  resulting  in  a  higher  com- 
posite figure  than  the  one  claimed  in  this  case. 

It  comes  to  a  reconciliation  of  ideas  between  those 
engineers  who  advocate  only  sufficient  reserves  to  take 
care  of  current  retirement  and  those  who  go  to  the 
other  extreme  and  advocate  allowance  of  the  full 
amount  of  the  impairment  of  the  property. 

It  appears,  however,  that  this  company  now  prac- 
tically concedes  its  reserve  to  be  of  sufficiently  large 
dimensions  as  not  to  require  the  continuance  of  the 
accumulation  by  the  percentages  heretofore  used.  The 
company  ^8  witness  Whittemore  practically  admits  that 
the  present  reserves  are  nearly  sufficient,  and  says  the 
company  should ' '  slow  down  * '  its  accumulation.  This, 
however,  merits  discussion  when  rates  are  determined 
on  the  entire,  i.  e.,  State-wide  business  of  the  company, 
and  cannot  be  attempted  when  considering  the  labored 
segregation  evidenced  here. 

(14)  Expenses.  The  largest  single  item  of  expenses 
is  that  of  '  *  traffic.  ^ '  Complainants  ask  a  10  per  cent 
reduction  in  this  item,  an  $11,000  reduction  in  **  com- 
mercial expenses,'*  and  $13,000  under  '*  general  and 
miscellaneous.*'  The  city  furnishes  elaborate  tables 
showing  the  downward  trend  of  prices,  and  argues  that 
under  these  conditions,  and  with  the  apparent  sur- 
plusage in  the  labor  market '  *  expenses  will  not  be  as 
much  *'  as  represented. 
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There  is  a  general  downward  trend  in  current  mar- 
ket prices  of  materials  and  there  is  also  a  tendency 
toward  lower  labor  costs,  but  the  fact  remains  that 
if  we  disregard  the  1921  estimates  and  only  consider 
1920  expense  figures,  we  are  working  with  items  which 
have  been  actually  paid.  Labor  costs  made  up  nearly 
all  of  **  traffic  ^*  expenses  and  at  least  80  per  cent  of 
**  current  maintenance.'^  These  labor  costs  have  not 
yet  reflected  the  extent  of  the  downward  trend  shown 
in  the  commodity  charts.  Any  decrease  in  these  items 
would  be  arbitrary  and  should  not  be  made  until 
checked  by  the  figures  of  experience.  Various  other 
items  of  **  miscellaneous  expense  '^  are  attacked  by 
complainant ;  much  is  said  about  expenses  of  publicity. 
This  company  attempts  to  keep  the  public  advised  of 
its  policies.  Such  a  practice  is  in  line  with  that  fol- 
lowed by  other  business  enterprises,  and  because  a 
concern  is  a  public  utility,  it  does  not  follow  that  it 
should  not,  in  a  reasonable  way,  make  public  its  pro- 
gram and  policies. 

(15)  Revenues.  As  to  revenues,  there  seems  to  be 
no  dispute,  except  that  complainants  would  segregate 
the  revenues  into  those  derived  from  toll  and  from 
exchange. 

(16)  Segregation  of  toll  and  exchange  property. 
The  segregation  worked  out  by  the  extremely  able  and 
competent  engineer  of  the  complainant  is  a  method 
well  suited  to  the  theory  followed  by  the  city  in  this 
case.  Mr.  Wray  has  devised  and  developed  a  method 
of  dividing  property  and  accounts  between  toll  and 
exchange  service.  Developing  this  theory  to  its  logical 
conclusion  would  require  us  to  view  each  subscriber's 
line  by  itself,  each  toll  line  by  itself,  require  a  separate 
and  distinct  consideration  of  each  message,  each  rate 
filed  —  and  a  determination  and  allocation  of  the  prop- 
erty involved  in  each  case  —  together  with  the  fixing 
of  the  proper  charge  for  the  proportionate  use  of  each 
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class  of  property.  The  complications,  divisions  and 
subdivisions  requisite  to  properly  carry  this  out  are 
infinite,  and  if  it  is  correct  in  principle,  the  prospect 
is  appalling. 

Toll  and  exchange  business  are  both  functions  of 
the  same  public  service.  Telephone  service  began 
with  the  local  exchange.  The  rate  charged  in  the  local 
exchange  had  to  support  the  entire  business  and  when 
companies  occupied  a  large  area,  rates  were  fixed  on 
their  business  as  a  whole.  The  toll-business  was  a  by- 
product. Short  toll-lines  were  built  from  one  town 
to  a  neighboring  one  —  these  lines  were  crude  —  con- 
struction being  wholly  of  open  wire  carried  on  pole 
lines  —  no  conduits  existed.  One  can  recall  the  cum- 
bersome wall  telephone  with  the  huge  battery-box, 
where  conversation  could  be  had  with  great  difficulty 
over  a  line  ten  to  twelve  miles  long.  Instruments  were 
of  the  magneto  type,  requiring  the  subscriber  to  ring 
a  bell  to  signal  the  central  office.  Improvements  came 
and  more  and  more  development,  until  every  com- 
munity was  linked  into  communication.  Today  every 
teleDhone  is  a  toll  telephone.  Does  this  not  add 
maiorially  to  the  value  of  every  subscriber's  tele- 
phone f 

The  toll  business  always  has  been,  and  is  now, 
carried  on  through  local  exchanges,  and  is  an  integral 
part  thereof.  Added  plant  in  the  larger  central  offices 
is  necessary  and  this  is  the  only  part  of  the  company's 
property  which  can  be  caUed,  with  any  degree  of 
accuracy,  its  *  *  toll  plant ; ' '  for  the  service  is  prac- 
tically identical,  except  in  the  matter  of  *^  length  of 
haul,''  and  even  this  is  not  always  a  measure  of  dif- 
ferences. Local  exchange  boundaries  are  not  purely 
local  or  municipal  —  but  are  artificially  created  by  the 
company  to  prescribe  and  make  equal  the  **  short 
haul "  rate  for  the  subscriber  using  the  local  service. 
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Segregation,  such  as  is  proposed,  is  a  new  depart- 
ure; it  has  never  been  tried  out;  it  is  entirely  theoret- 
ical. Under  this  method  the  expenses  allocated  to 
toll  business  exceed  the  toll  revenues.  If  these  toll 
rates  are  increased,  may  not  the  effect  be  the  killing 
of  the  toll-business  f  The  only  equipment  eliminated 
in  that  event  would  be  some  part  of  the  wires,  the  toll- 
board,  and  a  small  part  of  the  line  plant. 

Or  following  the  theory  through,  it  might  result  in 
establishing  toll  service  telephones,  toll  exchanges  and 
an  entirely  separate  equipment.  Very  little  expense 
would  be  eliminated.  Then,  with  toll  service  set  up 
by  itself,  the  exchange  service  would  not  be  as  valu- 
able. Their  intimate  relationship  makes  each  much 
less  valuable  if  separated.  In  either  event,  we  would  , 
be  in  the  matter  of  service  exactly  where  we  began, 
and  twenty  years  of  development  in  ease  and  con- 
venience of  telephone  service  summarily  cast  aside. 
We  believe  that  the  potential  service  resulting  from 
every  telephone  instrument  being  a  toll  instrument  is 
much  too  valuable,  as  a  public  convenience,  to  be  thus 
disposed  of. 

(17)  Contract  toith  American  Telephone  and  Tele- 
graph  Company.     Complainant  would   modify   the  • 
terms  of  this  contract  to  a  basis  of  75  cents  per  instru- 
ment per  year,  and  cites  the  action  taken  in  regard  to 
the  Jamestown  Telephone  Company,  by  respondent. 

This  **  4%  per  cent  contract,  ^^  so  called,  has  been 
the  chief  matter  of  contention  in  all  rate  cases  with 
the  respondent.    The  facts  are,  briefly,  these: 

The  stock  of  the  New  York  Telephone  Company 
is  owned  in  its  entirety,  with  the  exception  of  the 
qualifying  shares,  by  the  American  Telephone  and 
Telegraph  Company.  There  is  between  these  two 
corporations  a  contract  by  which  the  American  Tele- 
phone and  Telegraph  Company  supplies  the  New  York 
Telephone    Company   with   certain    apparatus,   and 
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furnishes  certain  advisory  service,  legal,  engineering, 
accounting  and  otherwise,  and  aid  in  financing  the  New 
York  Telephone  Company. 
Its  terms  can  be  summarized  as  follows  : 

1.  To  furnish,  without  charge,  sufficient  telephones 
and  transmitters  to  equip  all  stations  operated  by  the 
New  York  Telephone  Company,  and  to  furnish  and 
supply  a  working  stock  of  telephones  and  transmitters, 
not  in  excess  of  three  per  cent  of  the  total  number  of 
telephones  and  transmitters  furnished  for  use  on  sub- 
scribers^ stations,  and  to  replace  any  of  said  tele- 
phones and  transmitters  when,  for  any  reason,  it  is 
necessary  to  change  them. 

2.  To  furnish  the  free  tise  of  all  patents  owned  or 
controlled  by  the  American  Telephone  and  Telegraph 
Company  without  charge,  and  to  defend  any  infringe- 
ment suits  brought  on  account  of  such  use. 

3.  To  furnish  engineering  advice  and  service  and  to 
carry  on  telephonic  experimental  work  for  the  benefit 
of  the  New  York  Telephone  Company. 

4.  To  study,  compile  and  furnish  statistics  bearing 
on  every  branch  of  telephone  service,  commercial,  oper- 
ating and  traffic  conditions,  and  accounting  systems. 

5.  To  furnish  legal  advice  and  services  before  all 
regulatory  conmiissions,  income  tax  authorities  and 
in  general  all  legal  advice  requested  by  the  New  York 
Telephone  Company. 

6.  To  furnish  financial  aid  in  all  operations  of  the 
company.  (Under  this  contract,  and  as  a  considera- 
tion therefor,  the  New  York  Telephone  Company  pays 
414  per  cent  of  its  gross  revenues  to  the  American 
Telephone  and  Telegraph  Company.) 

The  New  York  Telephone  Company  contends  that 
this  contract  represents  the  business  judgment  of  its 
directors  in  the  management  of  its  business ;  that  the 
New  York  Telephone  Company  could  not  perform  such 
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services  for  itself  at  the  cost  it  is  now  paying;  that 
as  a  legal  proposition  the  discretion  of  the  directors 
in  matters  of  business  management  exercised,  without 
proof  of  fraud  or  unreasonableness,  is  controlling; 
and  that  the  Commission  may  not  substitute  its  judg- 
ment for  that  of  the  company's  directors.  That  the 
intercorporate  relationship  between  the  contracting 
parties  does  not  in  itself  overcome  the  presumption  of 
good  faith  and  the  burden  of  proving  abuse  of  discre- 
tion, or  fraud,  is  upon  the  party  who  alleges  it. 

The  complainant  insists  that  there  is  no  evidence  of 
any  value  whatever  accruing  to  the  New  York  Tele- 
phone Company  from  the  contract ;  that  because  of  the 
intercorporate  relationship  of  the  parties,  this  con- 
tract should  be  most  carefully  scrutinized  and  inquired 
into,  and  that  no  proof  of  any  value  whatever  being 
offered,  the  fact  of  its  mere  existence  is  not  proof  of 
performance ;  that  the  burden  is  upon  the  company  to 
justify  the  contract  in  that  some  proof  of  compliance 
with  its  terms  and  the  amount  and  value  of  the  service 
rendered  must  be  furnished. 

The  city,  further,  claims  that  this  is  all  the  more  so, 
since  evidence  was  received  showing  that  telephone 
instruments,  improvements  and  patented  articles  as 
furnished  to  the  New  York  Telephone  Company  were 
furnished  to  the  Jamestown  Telephone  Company  at  an 
annual  rental  of  seventy-five  cents  per  instrument. 
That  the  payment  *'  being  based  on  gross  revenues,'* 
is  at  the  expense  of  the  rate  payer,  and  in  the  absence 
of  proof  of  value  substitutes  a  prima  facie  fraudulent 
imposition  on  consumers. 

The  city  demands  that  the  estimated  portion  of  this 
gross  payment  allocated  to  the  Syracuse  area  be  dis- 
regarded by  the  Commission,  although  elsewhere  the 
claim  is  made,  impliedly,  that  seventy-five  cents  per 
instrument  is  a  fair  charge. 

17 
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While  there  is  no  hesitancy  in  pronouncing  this  con- 
tract to  be  suspicions,  on  its  f  ace,  and  while  we  are  con- 
vinced that  the  basis  for  payments  (4%  per  cent  on 
gross  revenues)  is  unbusinesslike  and  fundamentally 
improper,  that  there  can  be  no  relationship  between 
any  per  cent  of  gross  revenues  and  the  cost  or  value 
of  the  service  rendered  by  the  American  Telephone 
and  Telegraph  Company,  yet  the  payments  made,  in 
some  part  si  least,  are  for  definite  things  and  based 
on  this  estimated  allocation  no  sound  deduction  can 
be  made  to  offset  the  payment  estimated  as  proper 
in  the  Syracuse  district. 

This  Commission  believes,  however,  in  common  with 
the  rate-making  bodies  of  several  of  the  states,  that 
this  contract  with  the  American  Telephone  and  Tele- 
graph Company  should  be  definitely  and  finally 
inquired  into,  and  its  entire  effect  considered,  to  the 
end  that  a  sound  basis  may  be  fixed  for  payments 
which  shall  not  be  fraudulent  in  their  effect  on  the 
rate  payer. 

(18)  Additional  trunk  lines.  Complainant  speci- 
fically calls  attention  to  the  rate  for  second  and  addi- 
tional trunk  lines  to  private  branch  exchanges.  It  is 
urged  that  the  decision  of  the  Public  Service  Com- 
mission, Second  District,  in  Case  No.  7337,  Hudson 
Falls,  is  in  point  and  should  be  applied  in  Syracuse. 
In  that  case  it  was  said  *  *  Although  this  proceeding 
is  local  in  its  nature,  the  principle  involved  has  a 
broad  and  probably  State-wide  application.*'  The 
order,  however,  limited  its  effect  to  the  Hudson  Falls 
exchange  alone. 

It  appears  that  the  difference,  in  cost  of  installa- 
tion, between  the  first  and  the  additional  trunk  is 
almost  negligible,  and  that  the  same  physical  property 
is  involved.  It  is  true  that  the  company  had  for 
years  made  a  rate  for  additional  trunks  of  75  per 
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cent  of  the  rate  for  the  first  one.  This  practice  has 
been  changed  after  investigation  showed  it  to  be 
nneconomicaL  The  Commission  should  not  interfere 
nnless  it  be  shown  that  adequate  or  superior  reasons 
exist  calling  for  such  interf erencCi  as  for  instance  that 
the  charge  is  improper,  unfair  or  discriminatory.  No 
such  reasons  appear  in  the  evidence  here. 

(19)  Present  rates.  Dr.  Maltbie  arrives  at  a  total 
book  cost  of  the  company's  property  in  the  Syracuse 
local  area  as  $3,567,322,  as  of  December  1,  1919.  He 
eliminates  organization,  ^'  overheads "  and  other 
intangible  capital  from  consideration. 

Taking  this  figure $3,667^22 

Adding  10  per  cent  for  overheads 366,732 

$4,034,054 
Addii^  to  this  one-half  additions  to  capital 
account  to  December  31,  1920 1^,721 

Total $4,174,775 

Allowing  working  capital  as  claimed  by 
complainant 100,457 

$4,275,232 
Deducting  reserve  for  depreciation  allo- 
cated to  Syracuse  area,  as  estimated  by 
Dr.  Maltbie 1,072,102 

We  have  an  assumed  rate  base  for  1920  of  $3,203,130 

Revenues: 
The  actual  revenues  for  1920  (month  of 
December  estimated)  were: 

Exchange $1,108,000 

Toll  126,552 

Miscellaneous 28,807 

$1,263,359 
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Expenses:  The  expenses  for  the  same  period  were 
rewritten  to  conform  to  complainants'  contention  of 
allowing  seventy-five  cents  per  station  under  the 
American  Telephone  and  Telegraph  Company's  con- 
tract, and  correcting  the  item  of  **  taxes  ''  to  $77,000, 
the  amount  afterward  testified  to ;  and  fixing  deprecia- 
tion at  4  per  cent  rather  than  at  the  amount  set  up  by 
the  company: 

Payment  to  American  Telegraph  and  Tele- 
phone Company , $21,000 

Current  maintenance 172,511 

Depreciation  and  amortization  4  per  cent 

of  book  cost ,  146,692 

Traffic   551,084 

Commercial 134,100 

General  and  miscellaneous 38,704 

Uncollectible  operating  revenues 1,335 

Taxes 77,000 

Rent,  expenses  and  deductions 9,221 

Miscellaneous  deductions 6,284 

Total  $1,157,931 


$1,263,359 
1,157,931 


Thus  the  net  telephone  revenue  was $105,428 


.    This  indicates  a  return  on  the  rate  base  assumed  of 
less  than  4  per  cent. 

Re-written  for  1921,  the  results  would  be  about  as 
follows : 

Note. —  While  it  would  undoubtedly  be  proper  to  figure  the 
"depreciation  and  amortization  "  so  as  to  include  therein  the  addi- 
tions to  capital  account — and  also  it  may  be  urged,  to  include 
"  overheads,"  yet  for  the  purpose  of  this  illustration  only  the  "  bare 
bones"  costs  are  considered  and  in  the  1921  illustration  the  same 
figure  is  again  used. 
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Complainants'  book  cost $3,667,322 

Adding  10  per  cent  for  *'  overheads  " 366,732 

$4,034,054 
Additions  to  capital  acQonnt  to  December 

31,  1920  281,443 

One-half  additions  (estimated)  for  1921. . .       397,036 
Working  capital  (as  before) 100,457 

$4,812,990 
Deducting  reserve 1,072,102 

Assumed  rate  base  for  1921 $3,740,888 

The  estimated  revenue  for  1921,  tmder 
present  rates  is : 

Exchange $1,284,700 

Toll  137,650 

Miscellaneous  30,000 

Total 7$1,452,350 

Using  1920  expense  figures  for  1921  — 
Payment  to  American  Telegraph  and  Tele- 
phone Company $21,000 

Current  maintenance  172,511 

Depreciation  and  amortization  4  per  cent.  146,692 

Traffic 551,084 

Commercial 134,100 

General  and  miscellaneous 38,704 

Operating  and  uncollectible  revenues. ......  1,335 

Taxes  77,000 

Bent,  expenses  and  deductions 9,221 

Miscellaneous  deductions 6,284 

$1,157,931 

Thus  the  net  telephone  revenues  for  1921 

would  be $1,452,350 

1,157,931 

$294,419 
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This  indicates  a  return  of  approximately  7.8  per 
cent  on  the  assumed  1921  rate  base. 

While  we  have  used  these  foregoing  valuations  and 
percentages  to  illustrate  some  of  the  city's  contentions, 
and  while  we  do  not  agree  that  these  are  correct,  yet 
under  these  assumed  figures,  which  are  most  favorable 
to  the  claims  of  the  city,  the  results  indicate  an 
approximate  return  of  less  than  4  per  cent  for  1920 
and  less  than  8  per  cent  for  1921. 

Conclusions.  The  Commission  believes  that  the 
value  of  this  company's  property  used  and  useful  in 
the  public  service,  its  rates  charged,  and  its  regulation, 
so  far  as  regulation  can  go  in  the  matter  of  policies 
and  practice,  should  be  considered  on  the  basis  of  its 
State- wide  activities;  that  the  forced  and  artificial 
segregations  attempted  in  this  case  do  not  afford  a 
satisfactory  basis  for  the  proper  determination  of 
either  valuations  or  rates ;  and  that  the  availability  of 
service  and  its  development  to  the  highest  possible 
degree,  irrespective  of  municipal  boundaries,  are 
essential  to  that  character  of  telephone  service  which 
the  public  demands. 

Having  the  appraised  value  of  the  entire  property 
of  this  company,  and  having  investigated  its  reason- 
able operating  and  other  expenses,  the  Commission 
should  be  able  to  decide  what  amount  of  revenue  is 
required  to  pay  those  expenses  and  yield  a  fair  return 
on  the  value  of  the  property,  together  with  a  reason- 
able allowance  for  surplus  and  contingencies.  The 
distribution  of  the  burden  of  payment  of  this  revenue 
should  then  be  made  on  the  basis  of  population,  the 
class  of  service  desired  and  furnished,  and  on  the 
physical,  business  and  other  characteristics  of  locali- 
ties from  a  telephonic  standpoint. 

Due  regard  should  also  be  had  to  the  desirability 
of  fixing  rates  on  a  measured  service  basis,  so  that  the 
amount  paid  for  telephone  service  shall  be  to  a  greater 
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degree  determined  by  the  exteAt  of  its  use.  Such  rates, 
it  is  believed,  will  result  in  lower  telephone  costs  and 
a  more  equitable  distribution  of  the  same. 

In  the  present  case  we  have  expressly  refrained 
from  attempting  to  fix  the  value  of  the  company's 
physical  property  for  the  reasons  stated.  We  have 
considered  all  the  evidence  presented;  the  company's 
inventory  and  appraisal,  its  numerous  exhibits  and 
documents  have  been  checked  by  the  exhibits  and  docu- 
ments submitted  for  the  complainant;  the  able  and 
mature  opinions  of  Dr.  Maltbie  and  Mr.  Wray,  the 
complainant's  experts,  have  received  most  careful 
thought,  and  consideration.  However,  in  order  to  tflter 
rates  or  to  fix  new  ones  in  these  cases,  we  must  first 
find  that  the  rates  put  into  effect  by  this  company  are 
unjust,  unreasonable,  unjustly  discriminatory,  unduly 
preferential  or  in  violation  of  law.  And  such  a  find- 
ing must  be  based  on  evidence.  We  fail  to  find  such 
evidence  in  these  cases. 

It  follows,  therefore,  that  an  order  should  be  entered 
dismissing  the  complaints  herein. 


In  the  Matter  of  the  Appeals  from  the  Action  op  the 
District  Superintendent  in  Refusing  to  Dissolve 
Union  Free  School  District  No.  9  of  the  Town  of 
Turin,  Lewis  County,  and  in  Condemning  the  Prin- 
cipal Schoolhouse  in  Said  District 

Case  No.  696 

(Education  Department,  August  3,  1921) 

School    districts  —  consolidation  —  condenmation    of    scbool 
building. 

Appeal  from  refusal  of  district  superintendent  to  dissolve  a 
union  free  school  district  and  reestablish  the  districts  as  they 
existed  prior  to  their  consolidation  dismissed. 
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Appeal  from  the  order  condemning  the  school  building  sus- 
tained to  the  extent  of  directing  a  modification  of  such  order  by 
reducing  the  amount  estimated  as  necessary  for  the  erection  of 
a  new  school  building  from  $50,000  to  $46,000. 

George  S.  Reed,  for  appellants. 

Kilby  &  Norris,  for  respondent. 

Gilbert,  Acting  Commissioner. —  On  September  11, 
1919,  the  district  superintendents  of  the  third  and 
fourth  supervisory  districts  of  Lewis  county  issued 
orders  dissolving  common  school  districts  Nos.  2  and 
5  of  the  town  of  Turin  and  No.  6  of  the  town  of  West 
Turin,  and  annexed  the  territory  of  such  districts  to 
union  free  school  district  No.  9  of  the  town  of  Turin. 
An  appeal  was  thereafter  taken  by  residents  of  district 
No.  6,  on  which  a  decision  was  rendered  by  the  Com- 
missioner, December  23, 1919.  All  of  the  facts  regard- 
ing such  consolidation  were  carefully  reviewed  by 
Commissioner  Finley  at  that  time,  and  the  appeal  was 
dismissed.  Kecently  propositions*  have  come  before 
district  meetings  held  in  such  consolidated  district  for 
the  erection  of  a  new  school  building  in  place  of  the 
principal  schoolhouse  located  in  the  village  of  Turin. 
These  propositions  failed  to  carry,  and  on  May  24, 
1921,  an  order  was  made  by  the  district  superintend- 
ent condenming  the  present  school  building  as  being 
wholly  unfit  for  use  and  not  worth  repairing  and 
certifying  that  the  sum  of  $50,000  will  be  necessary 
in  the  opinion  of  the  superintendent  to  erect  a  school- 
house  in  the  district  capable  of  accommodating  the 
children  of  the  district.  This  order  was  issued  under 
the  provisions  of  section  456  of  the  Education  Law. 
On  or  about  June  fourteenth,  a  petition  was  presented 
to  the  district  superintendent  of  the  third  supervisory 
district  of  Lewis  county,  signed  by  three  residents  of 
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the  consolidated  district,  requesting  that  union  free 
school  district  No.  9  be  dissolved  and  that  the  districts 
which  formed  the  consolidated  district  be  reestab- 
lished as  prior  to  the  consolidation.  Separate  appeals 
have  been  taken  from  such  refusal  and  also  from  the 
order  condemning  the  school  building  as  above  recited. 
Since  these  appeals  involve  the  same  school  district 
and  orders  of  the  same  superintendent,  they  may  be 
considered  together. 

In  response  to  the  request  of  the  appellants,  a  hear- 
ing was  held  at  the  schoolhouse  in  the  village  of  Turin 
and  testimony  taken  in  behalf  of  the  interested  parties, 
which  has  been  presented  to  me  and  carefully  con- 
sidered. 

It  has  been  pointed  out  in  the  papers  on  appeal 
that  the  decision  of  Commissioner  Finley  rendered 
upon  the  appeal  from  the  order  of  consolidation  stated 
that  a  portion  of  former  district  No.  6  lying  furthest 
from  district  No.  9  should  be  joined  to  the  Constable- 
ville  district  and  that  no  action  had  been  taken  to 
carry  out  the  recommendation  of  the  Commissioner. 
It  appears,  however,  that  an  order  has  been  made 
changing  the  boundaries  of  the  consolidated  district 
so  that  the  portion  of  district  No.  6  which  was  held 
to  have  been  improperly  joined  to  district  No.  9  has 
been  joined  to  and  made  a  part  of  the  Constableville 
district.  This  objection  has,  therefore,  been  met  and 
it  now  affirmatively  appears  that  the  greatest  distance 
that  must  be  traveled  by  any  child  living  in  the  con- 
solidated district  in  order  to  reach  the  principal 
schoolhouse  of  such  district  is  two  and  nine-tenths 
miles.  It  is  further  shown  that  district  No.  5  con- 
tracted with  union  free  school  district  No.  9  for  a 
number  of  years  prior  to  consolidation.  The  school- 
house  in  former  district  No.  5  is  wholly  unfit  for  use 
and  if  such  district  were  reestablished  it  would  be 
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necessary  to  provide  a  new  school  building  at  once. 
There  seems  to  be  but  little  ground  for  objection  by 
the  residents  of  former  district  No.  2  respecting  the 
consolidation.  The  principal  objection  comes  now,  as 
it  did  at  the  time  of  the  consolidation,  from  residents 
of  district  No.  6.  The  objections  now  raised  were 
raised  at  the  time  of  the  original  appeal  and  were 
passed  upon  by  the  Commissioner  in  rendering  his 
decision.  Nothing  is  shown  to  have  occurred  since 
such  decision  to  change  the  situation  in  any  material 
particular.  The  consolidation  must,  therefore,  stand, 
it  having  been  made  for  the  best  educational  interests 
of  the  community.  See  Matter  of  Union  Free  School 
District  No.  9,  Turin,  21  State  Dept.  Rep.  572. 

One  of  the  principal  purposes  of  the  consolidation 
was  to  afford  school  facilities  for  all  of  the  children 
of  the  consolidated  district  in  some  central  school 
where  both  elementary  and  academic  instruction 
would  be  afforded.  The  principal  schoolhouse  in  the 
district  is  located  in  the  village  of  Turin  which  is  the 
natural  community  center.  The  testimony  taken 
shows  that  the  building  is  nearly  one  hundred  years 
old,  and  that  while  extensive  repairs  were  made  to 
the  building  in  1869,  it  has  not  since  that  time  received 
much  attention.  Witnesses  for  the  appellants  testified 
that  the  present  building  is  unfit  for  use  for  school 
purposes.  The  building  was  condemned  by  the  order 
of  the  district  superintendent  for  this  reason  and  also 
for  the  reason  that  it  was  not  worth  repairing.  It  is 
upon  the  question  of  the  practicability  of  repairing 
the  building  that  the  appeal  hinges.  Witnesses  for  the 
appellants  testified  that  the  building  could  be  repaired 
for  about  $21,000.  The  architect  who  testified  for  the 
respondents  gave  evidence  which  indicates  that  a  new 
building  sufficient  to  accommodate  the  pupils  of  the 
district  can  be  erected  for  $35,000.    The  eventual  cost 
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of  a  new  building  wiU  necessarily  depend  npon  the 
character  and  quality  of  the  materials  used,. the  style 
of  architecture  and  the  method  of  heating  and  ventilat- 
ing that  shall  be  adopted.  I  am  satisfied  that  a  build- 
ing suitable  to  the  needs  of  the  district  can  be  erected 
at  a  cost  ranging  from  $34,500  to  $46,000.  Assuming 
that  by  expending  $21,000  in  repairing  the  present 
building  such  building  may  be  made  fit  for  use,  it 
would  not  be  worth  while  to  do  so ;  the  district  would 
still  have  an  old  building  which  would  necessarily  be 
subject  to  continual  expense  for  further  repairs  or 
possible  reconstruction.  For  this  reason  it  would 
appear  that  the  district  superintendent  was  justified 
in  declaring  in  her  order  of  condemnation  that  the 
building  was  not  worth  repairing.  The  amount  which 
the  superintendent  estimated  as  necessary  to  erect  a 
new  schoolhouse  as  stated  in  the  order  is  $50,000.  In 
my  opinion,  this  estimate  should  be  reduced  to  $46,000. 
The  statute  permits  the  voters  to  reduce  the  sum  to 
be  voted  by  25  per  cent  of  the  amount  estimated  in 
the  order.  This  would  permit  a  minimum  appropria- 
tion of  $34,500  or  a  maximum  appropriation  of  $46,000 
thus  giving  the  voters  an  opportunity  to  determine  the 
amount  of  the  appropriation  between  the  sums  named. 

The  appeal  from  the  refusal  of  the  district  superin- 
tendent to  dissolve  union  free  school  district  No.  9 
of  the  town  of  Turin  and  reestablish  the  districts  as 
they  existed  prior  to  their  consolidation  is  dismissed. 
The  appeal  from  the  order  condemning  the  school 
building  is  sustained  to  the  extent  of  directing  a  modi- 
fication of  such  order  by  reducing  the  amount  esti- 
mated as  necessary  for  the  erection  of  a  new  school 
building  from  $50,000  to  $46,000. 

It  is  ordered  that  the  order  of  the  district  super- 
intendent of  the  third  supervisory  district  of  Lewis 
county,  bearing  date  May  24,  1921,  condemning  the 
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schoolhouse  in  union  free  school  district  No.  9  of  the 
town  of  Turin  be  amended  by  reducing  the  amount 
estimated  as  necessary  to  erect  a  new  school  building 
in  said  district  from  $50,000  to  $46,000  and  that  the 
district  superintendent  issue  an  order  amending  the 
original  order  accordingly. 

It  is  further  ordered  that  upon  receipt  of  the 
amended  order  of  the  district  superintendent  made  as 
aforesaid  the  board  of  education  of  .union  free  school 
district  No.  9  of  the  town  of  Turin  shall  immediately 
call  a  special  district  meeting  under  the  provisions  of 
section  456  of  the  Education  Law  to  consider  the  ques- 
tion of  building  a  new  schoolhouse  in  said  district  and 
also  for  the  purpose  of  designating  a  new  school  site. 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law  made  by  Helen 
OvERBECK,  Injured  Employee,  against  A.  Schradbr 
&  Sons,  Employer;  and  American  Mutual  Liabil- 
ity Insurance  Company,  Insurance  Carrier 

Case  No.  1964446 

(State  Industrial  Board,  August  9,  1921) 

Olaimant,  while  examining  auto  valves  which  had  previously  been 
dipped  in  acid,  touched  her  left  eye  with  her  hand,  whereupon 
acid  entered  her  eye  resulting  in  partial  loss  of  vision  —  award 
made. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Commission,  at  its  office,  124  East  Twenty- 
eighth  street.  New  York  city,  on  July  26, 1920,  August 
16,  1920,  November  1,  1920,  December  13,  1920,  and 
March  18,  1921. 
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The  State  Industrial  Board  by  virtue  of  chapters 
50  and  60  of  the  Laws  of  1921^  is  the  successor  of  the 
State  Industrial  Commission  in  this  case. 

Charles  D.  Newton,  Attorney-General. 

Clarence  B.  Tippett,  for  employer  and  insurance 
carrier. 

Claimant  in  person. 

By  the  Board. — All  the  evidence  submitted  before 
the  State  Industrial  Board  having  been  heard  and 
duly  considered,  the  State  Industrial  Board  makes  its 
conclusions  of  fact,  award  and  decision,  as  follows : 

On  April  3,  1920,  the  day  on  which  Helen  Overbeck 
sustained  the  injuries  herein  referred  to,  she  resided 
at  482  Lexington  avenue.  New  York  city,  N.  Y., 
and  was  employed  as  an  examiner  of  auto  valves  by 
A.  Schrader  &  Sons,  with  oflSce  and  principal  place 
of  business  at  783  Atlantic  avenue,  Brooklyn,  N.  Y.; 
said  employer  being  engaged  in  the  business  of  the 
manufacture  of  brass  fittings. 

On  April  3, 1920,  while  the  said  Helen  Overbeck  was 
engaged  in  the  regular  course  of  her  employment,  and 
while  examining  auto  valves  at  the  plant  of  her 
employer,  which  auto  valves  had  previously  been 
dipped  in  acid,  the  claimant,  while  brushing  her  hair 
from  her  eyes  and  forehead,  touched  her  left  eye  with 
her  hand,  whereupon  acid  entered  her  left  eye,  where- 
upon claimant  sustained  injuries  to  said  left  eye,  which 
resulted  in  the  loss  of  50  per  cent  of  the  useful  vision 
of  said  left  eye.  The  said  loss  of  50  per  cent  of  the 
useful  vision  of  the  left  eye  was  the  direct  result  of 
the  injury  which  she  sustained  when  acid  entered  her 
left  eye  on  April  3, 1920. 
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The  injuries  sustained  by  Helen  Overbeck  were 
accidental  injuries,  and  arose  out  of  and  in  the  course 
of  her  employment. 

The  average  weekly  wage  of  Helen  Overbeck  was 
the  sum  of  fourteen  dollars  and  thirty-one  cents  per 
week. 

Written  notice  of  injury  was  not  given  to  the 
employer  within  the  time  prescribed  by  section  18  of 
the  Compensation  Law,  but  inasmuch  as  the  employer 
had  actual  knowledge  of  the  injury,  and  provided  med- 
ical aid  and  attendance,  neither  the  employer  nor 
insurance  carrier  was  prejudiced  by  the  lack  of  such 
notice,  if  any. 

Award  of  compensation  is  hereby  made  against 
A.  Schrader  &  Sons,  employer,  and  American  Mutual 
Insurance  Company,  insurance  carrier,  to  Helen 
Overbeck,  injured  employee,  for  a  period  of  sixty-four 
weeks  at  nine  dollars  and  fifty-four  cents  per  week, 
for  the  loss  of  50  per  cent  of  the  useful  vision  of  the 
left  eye.    This  claim  is  hereby  closed. 

The  failure,  if  any,  to  give  written  notice  of  injury 
to  the  employer  within  the  time  prescribed  by  section 
18  of  the  Compensation  Law,  is  hereby  excused  on 
the  ground  that  the  employer  had  actual  knowledge  of 
the  injury  and  provided  medical  aid  and  attendance, 
and  neither  the  employer  nor  insurance  carrier  was 
prejudiced  by  the  failure  to  give  such  notice,  if  any. 
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In  the  Matter  of  the  Petition  of  the  City  of  Boghesteb 
nnder  Section  90,  Railroad  Law,  for  Determination 
of  How  Navarre  Road,  CoUingwood  Drive,  and 
Versailles  Road,  Streets  in  Said  City,  Shall  Cross 
the  New  York  Central  Railroad  (Rochester  Division 
of  R.,  W.  &  0.) 

Caae  No.  8067 

(Pnbtie  Sezriee  GomnuBsion,  Second  District,  April  14,  1921) 

EailroadB  —  croMings  —  Railroad  Law,  §  90. 

Where  the  present  surroundings  do  not  warrant  the  expendi- 
ture which  would  be  required  to  construct  a  crossing  extending 
over  or  under  the  grade  of  a  railroad,  the  Commission  may^ 
pursuant  to  section  90  of  the  Railroad  Law^  require  that  such 
crossing  be  at  grade. 

Albert  L.  Shepard^  deputy  corporation  counsel. 

Edwin  A.  Fisher,  superintendent  of  city  planning. 

Harry  H.  Servis,  for  General  Realty  Service  Cor- 
poration. 

Linns  S.  Appleby,  president  and  general  manager; 
and  William  C.  Daley,  subdivision  manager,  of  Gen- 
eral Realty  Service  Corporation. 

Eugene  M.  Scheid,  alderman  of  the  city  of 
Rochester. 

Sutherland  &  Dwyer,  for  Grafton  Johnson,  owner  of 
adjacent  property. 

Harris,  Beach,  Harris  &  Matson,  for  the  New  York 
Central  Railroad  Company. 
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Barhitb,  Commissioner. — This  is  an  appKcation  by 
the  city  of  Rochester  asking  for  an  order  determining 
whether  Navarre  Eroad,  Collingwood  Drive,  and  Ver- 
sailles Boad  shall  pass  over  or  nnder  the  tracks  of 
the  New  York  Central  Railroad  Company,  or  at  grade. 

The  application  is  made  pursuant  to  section  90  of 
the  Railroad  Law,  which  provides  that  when  a  new 
street  is  to  be  constructed  across  a  steana  surface  rail- 
road,  after  certain  preliminary  steps  are  taken  the 
municipal  corporation  shall  apply  to  the  Public  Serv- 
ice Commission  to  determine  whether  the  street  shall 
pass  over  or  under  such  railroad,  or  at  grade.  The 
statute  further  provides,  that  after  hearing  the  Com- 
mission shall  decide  whether  the  street  shall  pass  over 
or  under  the  railroad,  or  at  grade.  The  question  as  to 
whether  a  crossing  is  necessary  rests  entirely  with 
the  municipal  authorities.  No  other  construction  can 
be  given  to  the  statute,  and  the  case  of  Matter  of 
Town  Board  of  Royalton,  138  App.  Div.  412,  to  which 
the  attention  of  the  Commission  is  called  by  the  rail- 
road company,  does  not  hold  differently. 

In  the  case  cited,  the  Commission  had  directed  the 
construction  of  an  overhead  crossing.  The  town 
board  held  that  it  was  a  physical  impossibiUty  to  con- 
struct other  than  a  grade  crossing.  The  court,  after 
discussing  the  present  public  policy  of  the  State  which 
looks  to  the  ultimate  elimination  of  dangerous  grade 
crossings,  says:  **That  the  Public  Service  Commission 
may  permit  a  grade  crossing  is,  of  course,  apparent.^' 

The  object  of  crossing  the  railroad  by  the  three 
streets  in  question  is  to  reach  St.  Paul  street,  which 
contains  the  onlv  street  car  line  within  a  convenient 
distance  of  the  tract  under  improvement.  Navarre 
Road  joins  St.  Paul  street,  and  crosses  the  railroad 
at  practically  the  eastern  boundary  of  the  latter 
named  street.    Collingwood  Drive  crosses  the  railroad 
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property  on  one  fiide  at  a  distance  of  93  feet,  and  on 
the  other  at  a  distance  of  121  feet  from  St.  Panl 
street.  Versailles  Road  crosses  the  railroad  property 
at  a  distance  of  364  feet  on  one  side  and  318  feet  on 
the  other.  The  present  surroundings  do  not  warrant 
the  expenditure  of  the  large  sum  which  would  be 
required  to  cgnstruct  a  crossing  extending  over  or 
under  the  grade  of  the  railroad,  and  the  short  distance 
of  the  railroad  from  St.  Paul  street  would  make  the 
grade  impr^ticable. 

All  concur* 


In  the  Matter  of  the  Appeal  from  the  Action  op  the 
Annual  Distkict  Meeting  held  in  Common  School 
District  No.  5  of  the  Town  of  Irondequoit,  Monroe 
County,  May  3,  1921 

Case  No.  697 

(Eidaoation  Department,  August  23,  1921) 

School  districts  —  annual  meeting  —  delay  —  absence  of  voters  — 
budget. 

Delay  of  one  hour  in  calling  annual  meeting  to  order  does 
not  invalidate  action  subsequently  taken. 

The  fact  that  voters  absent  themselves  from  the  meeting  or 
leave  before  the  business  of  the  meeting  is  finished  furnishes  no 
legal  reason  to  set  the  action  aside. 

Voting  on  the  budget  by  acclamation  does  not  conform  to 
the  provisions  of  the  statute,  and  the  action  of  the  meeting  in 
respect  thereto  must  be  set  aside. 

Appeal  dismissed  as  to  all  questions  involved  except  the 
voting  upon  the  budget  of  expenditures  for  the  maintenance  of 
the  school  during  the  school  year  1921-1922,  and  sustained  as 
to  this  point  only. 

George  T.  Webster,  for  respondents. 
18 
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GiLBEBT,  Acting  Commissioner. — This  appeal  iA 
taken  from  the  action  of  the  annual  school  meeting 
held  in  common  school  district  No.  5  of  the  town  of 
Irondeqnoit  on  May  3,  1921.  The  appellants  chal- 
lenge the  regularity  of  the  meeting  upon  the  ground 
that  it  was  not  held  at  the  hour  named  in  the  statute. 
They  also  raise  certain  objections  to  the  legality  of 
an  appropriation  of  $20,000  for  an  addition  to  the 
school  building  of  said  district  and  to  the  manner  of 
voting  the  school  budget. 

It  is  conceded  that  the  annual  meeting  was  called 
for  7:30  o^clock  p.  m.,  as  provided  in  section  194  of 
the  Education  Law,  but  that  it  was  not  in  fact  called 
to  order  until  8 :30  o  'clock,  due  to  the  delay  in  the 
attendance  of  voters.  It  is  not  shown  that  the  rights 
of  any  person  were  impaired  by  the  delay  in  calling 
the  meeting,  which  was  evidently  done  for  the  pur- 
pose of  obtaining  the  attendance  of  as  many  voters 
as  possible  prior  to  the  actual  opening  of  the  meeting. 
The  school  building  was  open  at  the  hour  mentioned 
in  the  notice  and  the  voters  assembled  in  the  meeting 
rooms.  Such  delay  in  actually  calling  the  meeting  to 
order  did  not  in  any  way  invalidate  the  action  sub- 
sequently taken. 

It  is  alleged  by  the  appellants  that  a  resolution 
appropriating  $16,000  to  erect  an  addition  to  the 
school  building  was  introduced  and  afterward 
amended  to  read  $20,000;  that  the  amendment  was 
voted  upon  by  ballot  and  carried;  that  the  original 
resolution  as  amended  was  not  voted  upon  by  ballot 
but  was  passed  by  a  rising  vote  of  the  voters  present. 
It  is  claimed  that  such  action  was  in  violation  of  the 
provisions  of  section  207  of  the  Education  Law, 
which  requires  that  all  propositions  arising  at  district 
meetings  involving  the  expenditure  of  money  or 
antihorizing  the  levy  of  taxes  must  be  voted  upon 
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by  ballot  or  by  taking  and  recording  the  ayes  and  noes 
of  the  voters  present 

The  trustees  have  answered  the  appeal  and  have 
presented  an  affidavit  of  the  district  clerk  to  the  effect 
that  both  the  amendment  and  ^the  original  resolution 
as  amended  were  adopted  by  a  majority  vote  taken 
by  ballot,  the  amendment  being  passed  by  a  vote  of 
seventy-three  for  the  amendment  and  forty-three 
against,  and  the  resolution  as  amended  by  a  vote  of 
fifty  for  and  two  against.  The  clerk  testifies  that  the 
vote  so  taken  appears  in  the  record  of  the  meeting. 
This  statement  of  the  official  charged  with  the  duty 
of  keeping  the  district  records  and  the  minutes  of  the 
district  meetings  must  be  accepted  in  the  absence  of 
competent  evidence  impeaching  the  record. 

The  appellants  also  assert  that  many  of  the  voters 
were  influenced  to  vote  for  the  resolution  by  state- 
ments made  by  one  of  the  trustees  in  regard  to  the 
rate  of  taxation  required  for  the  building  of  the  addi- 
tion to  the  schoolhouse.  It  is  not  shown  that  the  state- 
ments made  by  the  trustee  were  in  any  way  untruth- 
ful or  misleading.  The  appellants  express  the  belief 
that  the  resolution  adopted  does  not  meet  the  wishes 
of  a  majority  of  the  voters  of  the  district,  for  the 
reason  as  stated  that  many  of  the  voters  left  the  meetr 
ing  before  its  close  due  to  the  lateness  of  the  hour. 
The  fact  that  voters  absent  themselves  from  the  meet- 
ing or  leave  before  the  business  of  the  meeting  is 
finished  furnishes  no  legal  reason  to  set  the  action 
aside.  The  allegations  presented  by  the  appellants 
are  insufficient  to  justify  me  in  disturbing  the  action 
taken  respecting  the  voting  of  the  appropriation  for 
the  addition  to  the  schoolhouse. 

The  sole  question  remaining  relates  to  the  method 
of  voting  upon  the  budget  of  expenses  for  the  ensuing 
sdiool  year.    It  is  alleged  and  not  controverted  that 
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the  vote  upon  the  budget  was  by  acclamation  and  that 
no  one  objected.  Such  method  of  voting  upon  appro- 
priations does  not  conform  to  the  provisions  of  the 
statute  as  above  noted,  and  the  action  of  the  meeting 
in  respect  to  the  budget  must  be  set  aside  for  the 
reason  stated.  The  trustees  may  call  a  special  meet- 
ing for  the  purpose  of  voting  upon  the  budget,  or 
they  may  raise  moneys  for  the  purposes  required  or 
authorized  by  law,  pursuant  to  the  provisions  of  sec- 
tions 275  and  283  of  the  Education  Law,  by  tax  upon 
the  taxable  property  of  the  district  in  the  same  man- 
ner as  if  the  definite  sum  to  be  raised  had  been  voted 
by  the  district  meeting. 

The  appeal  is  dismissed  as  to  all  questions  involved 
except  the  voting  upon  the  budget  of  expenditures  for 
the  maintenance  of  the  school  during  the  school  year 
1921-1922,  and  is  sustained  as  to  this  point  only. 

It  is  ordered  that  the  vote  taken  at  the  school  dis- 
trict meeting  held  in  district  No.  5  of  the  town  of 
Irondequoit,  Monroe  county,  May  3,  1921,  on  the 
appropriation  of  moneys  for  the  maintenance  of  the 
school  during  the  school  year  1921-1922  be  and  the 
same  is  hereby  set  aside ;  and  that  the  objections  taken 
by  the  appellants  as  to  all  other  proceedings  of  the 
annual  district  meeting  be  and  the  same  are  hereby 
overruled. 
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In  the  Matter  of  Construing  Section  291  of  thb 
Highway  Law,  in  Relation  to  the  Deposit  of  the 
Fees  Collected  by  the  State  Tax  Commission  for 
the  Issuance  of  Chauffeur's  and  Operator's  Licenses 

(Attorney-General,  July  15,  1921) 

Highway  Law,  section  291  —  cliaiiffears  and  operators  fees  in- 
cluded in  the  term  **  registration  fees." 

The  term  "  registration  fees "  as  used  in  subdivision  2,  sec- 
tion 291  of  article  11  of  the  Highway  Law,  in  relation  to  motor 
vehicles,  includes  the  fees  belonging  to -the  State  collected  for  the 
issuance  of  chauffeurs  and  operators  licenses  and  they  should 
be  deposited  by  the  Tax  Commission  to  the  credit  of  the  Comp- 
troller on  account  of  the  Motor  Vehicle  Law. 

The  State  Tax  Commission  submitted  an  inquiry 
together  with  a  request  for  an  opinion  thereon,  as 
follows : 

**Is  the  Tax  Commission  required  to  deposit  the 
fees  collected  by  it  for  the  issuance  of  chauffeur's 
and  operator's  licenses  to  the  credit  of  the  Comp- 
troller as  provided  in  subdivision  2  of  section  291, 
of  the  Motor  Vehicle  L»wt  ** 

■ 

Newton,  Attorney-General,  by  FBNNEiii,  First 
Deputy. —  Chapter  580,  Laws  1921,  amends  section 
291  of  article  11  of  the  Highway  Law,  known  as  the 
Motor  Vehicle  Law.  The  heading  of  the  section  reads 
as  follows:  ^'Disposition  of  registration  fees;  fines 
and  penalties.^' 

Subdivision  2,  which  is  material  to  this  inquiry, 
provides  in  part  as  follows:  **  The  tax  commission 
shall  deposit  all  registration  fees  collected  by  him 
(it)  under  this  article  in  a  responsible  bank,  banking 
house  or  trust  company  in  the  city  of  Albany,  which 
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shall  pay  the  highest  rate  of  interest  to  the  state  for 
such  deposit,  to  the  credit  of  the  comptroller  on 
account  of  the  motor  vehicle  law.    *    *    •  ** 

The  determination  of  the  question  involves  the  con- 
struction to  be  placed  upon  the  expression  "  all  reg- 
istration fees  '^  as  used  in  section  291,  subdivision  2 
of  the  Highway  Law. 

The  gist  of  the  inquiry  is  whether  the  legisla- 
ture intended  to  include  in  the  phrase  ^^  all  registra- 
tion fees,"  those  fees  collected  for  the  issuance  of 
chauffeur's  and  operator's  licenses,  which  are  now 
denominated  throughout  the  various  provisions  of  the 
article  relating  to  motor  vehicles  as  **  license  fees." 

Recourse  to  the  various  provisions  of  the  statute  in 
its  present  form  sheds  but  little  light  upon  the  leg- 
islative intent.  At  first  blush,  from  a  casual  reading 
of  the  statute,  the  impression  is  likely  to  be  gained 
that  the  phrase  was  used  in  a  restrictive  sense,  and 
referred  merely  to  those  fees  collected  for  registering 
motor  vehicles.  However,  a  close  scrutiny  of  the 
history  of  the  legislation  affecting  motor  vehicles 
leads  to  the  conclusion  that  the  phrase  **  all  registra- 
tion fees  "  was  intended  to  include  the  fees  collected 
for  the  issuance  of  chauffeur's  and  oi>erator's  licenses 
so-called. 

The  first  act  passed  by  the  Legislature  in  relation 
to  the  regulation  of  motor  vehicles  was  chapter  531 
of  the  Laws  of  1901  and  was  an  amendment  to  sec- 
tion 166  of  the  Highway  Law.  By  that  act  auto- 
mobiles were  required  to  be  registered  for  which  a 
fee  of  one  dollar  was  charged.  By  chapter  625  of 
the  Laws  of  1903,  section  166  was  again  amended, 
requiring  persons  operating  motor  vehicles  as  a 
mechanic,  employee  or  for  hire  to  register  and  pay 
a  fee  of  one  dollar. 

By  chapter  538,  Laws  of  1904,  the  Motor  Vehicle 
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Law  was  enacted  —  section  2  required  antomobiles  to 
be  registered,  and  the  fee  was  increased  to  two  dol- 
lars. Section  5  required  chaufTeurs  to  register  and 
pay  a  fee  of  two  dollars,  which  was  denominated  a 
registrcUion  fee. 

By  chapter  30,  Laws  of  1909  (Consolidated  Laws) 
the  Motor  Vehicle  Law  was  incorporated  in  the  High- 
way Law  as  article  11.  Section  282  required  the 
registration  of  motor  vehicles  and  the  payment  of  a 
fee  of  two  dollars,  which  was  called  a  filing  fee.  Sec- 
tion 302  required  chauffeurs  to  register  and  pay  a 
registration  fee  of  two  dollars. 

Chapter  374  of  the  Laws  of  1910  repealed  article  11 
of  chapter  30  of  the  Conaolidated  Laws  and  enacted 
a  new  article  known  as  the  Motor  Vehicle  Law.  Sec- 
tion 282  required  registration  of  motor  vehicles  and 
provided  for  graduated  fees.  Subdivision  6  of  that 
section  provided  that  motor  vehicles  that  had  been 
licensed  for  four  years  as  pleasure  cars  were  required 
to  pay  only  one-half  the  registration  fees. 

Section  289  of  that  act  provided  for  the  licensing 
of  chauffeurs,  and  increased  the  fee  to  five  dollars. 
Subdivision  4  of  that  section  provided  that  non- 
resident chauffeurs,  who  had  registered  under  laws 
of  a  foreign  country  or  State  having  substantially 
equivalent  provisions  as  this  section,  should  be 
exempt  from  license. 

Section  291  of  chapter  374  of  the  Laws  of  1910 
made  provision  for  the  first  time  for  the  disposition 
of  fees.  It  read  as  follows:  **  The  registration  fees 
*  *  *  shall  be  paid  by  the  secretary  of  state  into 
the  state  treasury.*' 

No  mention  was  made  of  license  fees  so-called. 

The  provisions  of  the  sections  of  chapter  734  of 
the  Laws  of  1910,  atoove  referred  to,  remained  sub- 
stantially the  same  until  the  passage  of  chapter  577 
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of  the  Laws  of  1916.  That  chapter  amended  only 
section  291.  In  that  chapter  the  Legislature  for  the 
first  time  made  provision  for  the  division  of  fees 
between  the  state  and  the  counties  thereof.  Section 
291  as  amended,  provided  that  the  Secretary  of  State 
should  deposit  all  registration  fees  collected  by  him 
under  this  article  to  his  credit  on  account  of  the  Motor 
Vehicle  Law. 

Pursuant  to  the  provisions  of  section  291  as  thus 
amended  the  Secretary  of  State  deposited  all  the  fees 
received,  both  for  registering  motor  vehicles  and  for 
licensing  chauffeurs,  to  his  credit  on  account  of  the 
Motor  Vehicle  Law,  which  amount  was  divided 
between  the  state  and  the  counties  as  provided  in  the 
statute.  That  practice  was  continued  until  July  1, 
1921,  when  the  act  transferring  the  administration 
of  the  Motor  Vehicle  Law  to  the  Tax  Commission, 
took  effect. 

This  long  continued  practice  by  the  officer  changed 
with  the  administration  of  the  law,  so  long 
acquiesced  in  by  the  Legislature,  while  not  conclu- 
sive cannot  be  ignored.  I  should  exercise  extreme 
caution  before  rendering  an  opinion  which  may  result 
in  mischievous  consequences. 

In  the  various  provisions  of  the  statute,  as  I  have 
pointed  out,  the  Legislature  has  used  the  terms 
*' registration  *'  and  *■*  license '*  without  particular 
significance  and  as  interchangeable  terms. 

The  Motor  Vehicle  Law  deals  comprehensively  and 
minutely  with  a  particular  subject,  and  unless  the 
Legislature  intended  the  phrase  **  all  registration 
fees'*  to  include  fees  received  for  licensing  chauf- 
feurs and  operators,  as  well  as  fees  collected  for  reg- 
istering motor  vehicles,  the  Legislature  has  failed  to 
make  any  specific  provision  in  the  act  for  the  disposi- 
tion of  so-called  **  license  fees,*'  which  amount  to 
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hundreds  of  thousands  of  dollars  annually.  I  cannot 
subscribe  to  any  such  oversight  on  the  part  of  the 
Legislature. 

Although  certain  provisions  of  the  present  act  seem 
to  differentiate  between  the  terms  *'  registration  cer- 
tificate **  and  **  license/'  it  seems  clear  to  me,  in  view 
of  the  history  of  the  legislation  affecting  motor 
vehicles  and  the  manner  in  which  the  term  **  regis- 
tration * '  has  been  applied  to  both  vehicles  and  chauf- 
feurs and  operators,  and  furthermore,  in  view  of  the 
long  established  practice  as  to  the  disposition  of  these 
fees,  that  the  Legislature,  when  it  used  the  expression 
**  all  registration  fees,'*  intended  to  include  all  fees 
received  for  licensing  chauffeurs  and  operators  as 
well  as  the  fees  collected  for  registering  motor 
vehicles. 

Therefore,  all  fees  belonging  to  the  State,  collected 
by  the  Tax  Commission  for  the  registration  of  motor 
vehicles  and  for  the  issuance  of  chauffeur  and  oper- 
ator licenses  should  be  deposited  to  the  credit  of  the 
Comptroller,  as  provided  in  section  291  of  the  High- 
way Law. 


In  the  Matter  of  Construing  Section  59,  Subdivision 
19,  and  Section  61  of  the  Conservation  Law  in  Kela- 
tion  to  the  Power  of  the  Conservation  Commission 
to  Grant  Permits  for  the  Use  of  Forest  Preserve 
Lands  and  Streams  for  Private  Purposes 

(Attorney-General,  July  20,  1921) 

Oonflervation  Oommission  —  powers  of  —  permits. 

Use  of  streams  in  forest  preserve.  The  Conservation  Com- 
mission has  power  nnder  subdivision  19  of  section  59  of  the 
Conservation  Law  to  grant  permits  to  drive  logs  through 
streams  and  lakes  in  the  Forest  Preserve  but  such  permits 
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should  be  granted  subject  to  reasonable  restrictions  and  regu- 
lations to  be  determined  by  the  Conservation  Commission^  and 
the  grantees  of  such  permit  will  be  liable  for  any  damage  done 
to  State  or  private  property,  while  enjoying  the  privileges 
granted. 

Construction  of  eampa  and  storehouses.  The  Conservation 
Commission  may  also  grant  permits  to  construct  upon  the 
Forest  Preserve  such  camps  for  men  and  teams  and  such  store- 
houses as  may  be  necessary,  in  the  prosecution  of  a  lumbering 
operation,  provided  such  camps  and  storehouses  be  located  on 
cleared  land,  and  the  grantees  assume  responsibility  for  any 
and  all  damage  to  the  State  or  private  property  caused  by  the 
construction  and  use  thereof,  under  such  permits. 

Repair  and  use  of  old  roads.  The  Commission  may  also 
grant  permits  for  the  use  and  repair  of  existing  log  and  tote 
roads,  subject  to  such  regulations  and  restrictions  as  it  may 
prescribe. 

Bepair  and  reconstruction  of  dams.  The  Commission  may 
also  grant  permits  for  the  repair  or  reconstruction  of  dama  on 
streams  flowing  through  Forest  Preserve  lands,  provided  such 
dams  are  necessary  to  the  use  of  said  streams  for  the  purpose 
specified  in  subdivision  19  of  section  59  of  the  Conservation 
Law;  and  provided  further  that  no  State  land  shall  be  so 
flooded  as  to  cause  the  destruction  of  timber  standing  and 
growing  thereon. 

Cutting  living  trees  for  use  in  restoring  dams.  The  Conser- 
vation Commission  has  no  power  to  authorize  the  cutting  and 
removal  of  living  trees  to  be  used  in  the  repair  or  reconstruc- 
tion of  dams  on  streams  in  the  Forest  Preserve,  such  cutting 
and  removal  being  forbidden  by  section  7  of  article  VII  of  the 
State  Constitution  as  well  as  by  subdivision  1  of  section  61 
of  the  Conservation  Law. 

Hon.  Ellis  J.  Staley,  Conservation  Commissioner, 
submitted  an  inquiry,  together  with  a  request  for  an 
opinion  thereon,  and,  in  compliance  with  such  request, 
the  following  reply  was  transmitted: 

Newton,  Attorney-General. —  In  a  letter  dated  May 
24,  1921,  Hon.  Ellis  J.  Staley,  Conservation  Commis- 
sioner, asked  the  opinion  of  the  Attorney-General  as 
to  the  legality  of  a  permit  granted  by  Hon.  George  D. 
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Pratt,  former  Conservation  Commissioner,  to  the 
Union  Bag  and  Paper  Corporation,  dated  January  6, 
1921,  a  copy  of  which  accompanied  said  letter.  From 
the  information  furnished  it  appears  that  said  cor- 
poration is  about  to  remove  certain  soft  wood  timber 
from  a  tract  of  5,000  acres  of  land  located  in  township 
(Great  Lot)  8,  Moose  Eiver  tract  in  Hamilton  county; 
that  said  timber  is  to  be  converted  into  pulp  at  the 
mills  of  said  corporation  at  Hudson  Falls;  that  the 
only  practicable  method  of  transporting  said  timber 
to  said  mills  is  by  teams  or  tractor  to  the  Cedar  lakes, 
thence  by  water,  down  Cedar  river  to  its  junction  with 
the  Hudson  river,  and  thence  down  the  Hudson  to 
Hudson  Falls.  Cedar  river  flows  in  a  northeasterly 
direction  through  townships  3  and  7  of  said  Moose 
Biver  tract.  Cedar  lakes  are  on  State  land  and  Cedar 
river  flows  through  State  land  to  a  point  near  the 
northeasterly  end  of  the  Cedar  Eiver  flow  in  township 
No.  7. 

The  permit  above  referred  to  grants  to  said  cor- 
poration various  privileges  considered  necessary  to 
the  carrying  on  of  said  lumbering  operations.  In 
considering  the  general  question  submitted  it  will  be 
convenient  to  divide  it  into  more  speciflc  ones  and  to 
treat  them  separately.  Additional  facts  pertinent  to 
the  particular  inquiry  will  be  recited  as  the  discussion 
proceeds. 

First.  As  to  the  use  of  the  lakes  and  fiver  in  driv- 
ing logs  over  State  land  in  the  Forest  Preserve.  The 
Union  Bag  and  Paper  Corporation  may  lawfully  use 
the  said  lakes  and  river,  in  transporting  its  logs,  sub- 
ject to  such  regulations  and  conditions  as  the  Con- 
servation Commission  may  prescribe;  but  the 
corporation  will  be  liable  for  any  damage  done  to 
State  or  private  property  resulting  from  such  use. 
Conservation  Law,  §  59,  subd.  19. 
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The  permit  of  January  6,  1921,  did  not,  in  terms, 
authorize  the  use  of  the  Cedar  lakes  and  river  for 
driving  logs;  but  perhaps  no  special  authority  was 
•  needed,  as  the  statute  expressly  provides  that  **  per- 
sons entitled  to  cut  and  remove  timber  under  this 
article  may  use  streams  or  other  waters  of  the  state 
within  the  forest  preserves  cowities  for  the  purpose 
of  removing  such  timber.^'    Subd.  19,  supra. 

Second.  As  to  the  construction  of  storehouses  and 
camps  at  the  points  indicated  on  map  submitted  with 
other  papers. 

Subdivision  2  of  section  61  of  the  Conservation 
Law  provides:  **  No  buildings  shall  be  erected,  used 
or  maintained  upon  the  forest  preserve  except  under 
permits  from  the  commission.''  A  '*  permit*^  is 
**A  written  license  or  warrant,  issued  by  a  person  in 
authority,  empowering  the  grantee  to  do  some  act  not 
forbidden  by  law,  but  not  allowable  without  such 
authority.'*    Black  L.  Diet.  890. 

It  is  evident  that  the  storehouses  and  other  struc- 
tures referred  to  may  lawfully  be  built  and  main- 
tained, provided  a  permit  be  first  obtained  from  the 
Commission.     That  has  already  been  done. 

A  permit  to  erect  and  maintain  a  building  upon 
State  land  in  the  Forest  Preserve  does  not  operate 
as  a  grant  of  any  estate  in  the  land.  The  title  and 
constructive  possession  are  still  in  the  State.  A  lease 
grants  a  right  of  exclusive  possession  and  beneficial 
enjoyment  during  the  term  specified  in  the  grant.  A 
license  gives  a  naked  right  of  occupancy,  but  without 
the  right  to  take  anything  of  value  from  the  land. 
Without  a  permit  the  occupancy  would  be  a  trespass ; 
with  it,  until  countermanded,  the  grantee  may  law- 
fully do  the  things  authorized  thereby;  but  he  has  no 
rights  which  he  may  assign  to  another.  I  find  noth- 
ing in  the  Constitution  or  laws  of  the  State  which 
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invalidates  the  permit  to  erect  the  storehouses  and 
camps  mentioned  in  the  permit. 

Third.  As  to  the  itse  of  tote  roads,  log  roads,  and 
sites  for  unloading  logs  on  the  shores  of  the  Cedar 
lakes. 

I  am  advised  that  these  are  old  roads,  formerly 
used  in  similar  limibering  operations;  and  that,  in 
preparing  them  for  future  use,  standing  timber  will 
not  have  to  be  cut.  The  permit  to  use  these  roads  is 
granted  upon  the  express  condition  that  they  are  not 
to  be  cleared  to  a  g^reater  width  than  as  heretofore 
used.  In  connection  with  the  permit  to  repair  and 
use  old  roads,  there  is  a  paragraph  numbered 
'*  seventh  '*  which  reads  as  follows: 

**  Use  of  dead  and  down  timber.  The  corporation 
has  also  asked  permission  to  use  dead  and  down 
materials  on  state  land  adjoining  the  roads  for  plac- 
ing the  roads  in  condition  for  use.'* 

This  language,  while  somewhat  equivocal,  must  be 
construed  as  a  permit  to  use  such  materials,  as 
requested. 

While  the  **  dead  and  down  timber ''  contemplated 
by  the  permit  is  located  upon  State  land,  and  is  con- 
fessedly to  be  taken  by  a  private  business  corporation 
and  used  for  its  own  benefit  in  carrying  on  its  lum- 
bering operations,  permission  to  use  such  materials 
for  the  purpose  specified  does  not  seem  to  be  in  con- 
flict with  section  7  of  article  VII  of  the  Constitution. 
Assuming  that  dead  and  down  timber  is  part  of  the 
timber,  the  sale,  removal  or  destruction  of  which  is 
prohibited,  the  timber  to  be  used  in  repairing  the  old 
roads  under  the  permit  is  still  the  property  of  the 
State.  It  is  not  to  be  removed  from  State  land  nor 
is  it  to  be  destroyed.  It  is  to  be  removed  from  one 
place  to  another  and  there  utilized,  in  improving  the 
old  roads.    This  will  benefit  the  Union  Bag  and  Paper 
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Corporation,  and  as  far  as  appears,  will  not  injure 
the  Forest  Preserve.  By  subdivision  8  of  section  61 
of  the  Conservation  Law,  it  is  provided :  ^  ^  No  per- 
son shall  remove  any  material  belonging  to  the  state 
from  the  state  lands  without  the  authorization  of  the 
commission. ' ' 

The  implication  is  that  material  may  be  removed, 
when  authorized  by  the  Commission.  But,  as  above 
stated,  the  permit  does  not  authorize  the  removal  of 
material  from  State  land.  In  the  exercise  of  its  gen- 
eral powers,  and  those  implied  by  subdivision  8  of 
section  61  of  the  Conservation  Law,  the  Conservation 
Commission  had  power,  I  think,  to  authorize  the  use, 
under  proper  restrictions,  of  dead  and  down  timber 
in  repairing  the  roads  for  the  contemplated  use.  It  is 
equally  clear  that  a  permit  to  use  cleared  land  adja- 
cent to  the  Cedar  lakes,  for  the  s.torage  of  logs  at 
points  where  they  can  be  conveniently  rolled  into  the 
water,  was  proper. 

Fourth.  As  to  the  repair  or  reconstruction  of  the 
dams  referred  to  in  the  permit. 

It  is  proposed  to  repair  a  dam  across  Cedar  river, 
known  as  the  *^  Nichols  Dam,*'  located  in  township 
No.  7,  and  to  rebuild  a  dam  at  the  foot  of  Cedar  lakes, 
using  225  hardwood  trees  to  be  taken  from  State  land 
in  doing  the  work.  The  dam  at  the  foot  of  Cedar 
lakes  was  built  by  the  Union  Bag  and  Paper  Company 
in  1902  and  the  flooding  of  adjacent  land  above  the 
level  of  the  Cedar  lakes  killed  the  timber  standing 
thereon.  This  dam  has  decayed  and  no  longer  holds 
back  the  water  and  the  lakes  have  settled  down  to 
their  original  level.  While  the  reconstruction  of  the 
dam  would  result  in  again  flooding  State  land,  no  liv- 
ing timber  would  be  destroyed  or  other  damage  done 
to  State  property.  On  the  other  hand,  I  am  advised 
that  the  raising  of  the  water  in  the  lakes  would  con- 
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nect  them  with  Beaver  pond,  lying  to  the  north  of  the 
lower  lake,  would  improve  the  appearance  of  the  lakes 
and  surrounding  connty  and  would  enable  small  craft 
to  pass  from  one  lake  into  another.  But  while  the 
reconstruction  of  the  dam  might  thus  incidentally 
benefit  hunters,  fishermen  and  tourists,  the  principal 
object  in  rebuilding  the  dam  is  to  make  it  possible 
for  the  Union  Bag  and  Paper  Corporation  to  float  its 
logs  through  the  Cedar  river  to  its  junction  with  the 
Hudaon.  As  already  appears,  the  right  to  use  this 
stream  to  float  logs  is  expressly  granted  by  subdivi- 
sion 19  of  section  59  of  the  Conservation  Law;  and, 
as  the  stream,  without  the  dam,  would  not  float  the 
logs,  the  reconstruction  of  the  dam  seems  necessary 
to  the  enjoyment  of  the  right  conferred  by  the  statute. 

As  the  repair  of  the  lower  dam  and  the  reconstruc- 
tion of  the  upper  one  are  mainly  in  the  interest  of  the 
Union  Bag  and  Paper  Corporation,  the  work,  while 
under  the  supervision  of  the  Conservation  Commis- 
sion, is  to  be  done  without  expense  to  the  State.  All 
labor  and  material  are  to  be  furnished  by  the  corpo- 
ration, except  that,  in  rebuilding  the  upper  dam,  per- 
mission is  asked  to  use  225  hardwood  trees,  to  be  taken 
from  State  land,  at  points  as  near  as  may  be  to  the 
dam. 

I  do  not  think  this  may  lawfully  be  done.  Section 
61  of  the  Conservation  Law  reads,  in  part,  as  follows : 

*'  §  61.  Use  of  forest  preserves  restricted^  In  order 
to  protect  the  lands  described  in  this  article  the  fol- 
lowing provisions  shall  apply. 

**  1.  Trees  or  timber.  No  person  shall  cut,  remove 
or  destroy  any  trees  or  timber  or  other  property 
thereon  or  enter  upon  such  lands  with  intent  so  to  do.*' 

I  have  recently  been  advised  that  the  Legislature 
had  power,  in  its  discretion,  to  authorize  the  construc- 
tion of  highways  in  the  Forest  Preserve,  even  though 
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Buch  construction  involved  the  cntting  and  removal  of 
trees  from  the  projected  right  of  way ;  and  the  Legis- 
lature of  1921  has  exercised  that  power.  Laws  of 
1921,  chap.  401.  But  the  reasons  which  led  to  that 
conclusion  have  no  application  here.  The  Legislature 
has  never  assumed  to  authorize  the  taking  of  living 
trees  from  Forest  Preserve  lands,  in  aid  of  any 
private  enterprise;  and  the  section  above  quoted 
expressly  prohibits  any  such  taking.  The  Conserva- 
tion Commission,  of  course,  cannot  authorize  what 
the  statute  expressly  forbids. 

While  the  permit  of  January  6,  1921,  does  not,  in 
terms,  authorize  the  cutting  of  trees  on  Forest  Pre- 
serve land,  it  must  be  so  construed.    The  language  is : 

''  Fifth.  Dams.  Permission  to  replace  the  old  dam 
at  what  is  known  as  the  '  Nichols  Dam  Site  \ ' ' 

Among  the  *'  conditions  and  limitations  '^  we  find 
the  following: 

^^  1.  That  the  repairs  to  the  dams  mentioned  be 
made  only  under  the  direct  supervision  and  control 
of  the  Conservation  Commission.  Labor  and  all  mate- 
rials not  avaMahle  on  the  ground  to  he  supplied  hy 
the  Union  Bag  and  Paper  Corporation    •    •    • 

**  4.  That  no  live  timber  or  live  trees  are  to  be  cut 
except  under  the  direct  supervision  of  the  Conserva- 
tion Commission.*' 

The  225  live  trees  which  the  corporation  asked  per- 
mission to  cut  and  use  in  reconstructing  the  dam  were 
**  available  on  the  ground  '*  and  consequently  were 
not  to  be  furnished  by  the  corporation ;  and  the  fourth 
condition  above  quoted  plainly  implies  that  live  trees 
might  be  cut  nnder  the  supervision  of  the  Conserva- 
tion Commission.  That  part  of  the  permit  which 
authorizes  the  cutting  of  living  trees  should  be 
revoked;  and  the  other  portions  thereof  allowed  to 
stand. 
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In  a  memorandum  submitted  with  the  other  papers, 
there  is  a  suggestion  that,  in  selling  the  5,000  acre 
tract  to  the  State,  subject  to  the  right  to  cut  and 
remove  the  softwood  timber,  the  selling  price 
($50,000)  was  fixed  in  view  of  the  privileges  granted 
by  the  permit,  including  the  right  to  cut  225  trees  on 
Forest  Preserve  land  to  be  used  in  rebuilding  the 
dam  at  the  foot  of  the  Cedar  lakes ;  and  that  it  would 
be  inequitable,  after  the  conveyance,  to  revoke  any 
part  of  the  permit.  But  the  corporation  was  charged 
with  notice  of  the  statute  which  expressly  prohibited 
the  cutting  of  trees  under  such  circumstances.  It  must 
have  known,  therefore,  that  the  Conservation  Commis- 
sion had  no  power  to  authorize  the  cutting  in  viola- 
tion of  the  statute. 

In  my  opinion  the  permit  is  legal  except  as  above 
stated. 


In  the  Matter  of  Construing  Civil  Service  Law, 
Section  22-a,  and  Civil  Service  Rule  XVI  in  Rela- 
tion to  Reappointment  after  Suspension 

(Attorney-General,  July  21,  1921) 

OItU  Service  Law,  section  22-a^  nile  XVI  —  suspended  list^ 
reinstatements  —  transfers  —  promotions  —  appointments. 

Various  questions  arising  under  section  22-a  of  the  Civil 
Service  Law,  with  respect  to  "suspended  list"  of  persons 
whose  positions  have  been  aibolished,  considered. 

The  State  Civil  Service  Commission  submitted  an 
inquiry,  together  with  a  request  for  an  opinion 
thereon,  as  follows : 

*'  1.  Does  the  provision  of  civil  service  rule  Vlll, 
subdivision  6,  allowing  appointment  for  one  month 
regardless  of  standing  on  a  list,  apply  to  suspended 
Ustt 

'*  2.  Can  reinstatements  of  persons  who  resigned 

19 
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within  a  year  be  made  under  civil  service  rule  XVI, 
subdivision  1,  without  regard  to  list  of  suspended 
employees? 

*'  3.  Can  promotions  be  accepted  from  promotion 
lists  when  there  is  a  suspended  list  for  the  same  title 
and  salary  grade  of  position? 

**  4.  When  the  suspended  list  is  reduced  to  one  or 
two  names,  (a)  is  appointing  officer  obliged  to  select 
therefrom,  or  (b)  should  the  Civil  Service  Commis- 
sion certify  the  name  or  names  remaining  on  the  sus- 
pended list  with  the  addition  of  necessary  number  of 
names  from  the  regular  eligible  list  to  make  a  com- 
plete certification  of  three  names? 

'  *  5.  Can  persons  whose  names  appear  on  suspended 
list  be  reappointed  under  civil  service  rule  XVI,  sub- 
division 1,  regardless  of  their  standing  on  the  list? 

**  6.  Can  transfers  which  meet  the  conditions  of 
the  transfer  rule  be  allowed  regardless  of  suspended 
lists?  '' 

Newton,  Attorney-General,  by  Feknell,  First 
Deputy. — After  the  consolidation  of  the  Civil  Service 
Law  in  1899  and  the  adoption  of  rules  thereunder,  the 
practice  under  the  statute  and  rules  became  pretty 
definitely  established,  and  for  a  long  period  there  were 
few  changes  in  the  statute  or  the  rules.  In  1901  the 
provisions  for  graded  service  were  created  in  a  sepa- 
rate act,  which  was  consolidated  with  the  Civil  Serv- 
ice Law  in  the  consolidation  of  1909.  From  then  until 
1917  there  were  very  few  changes  in  statute  or  rules, 
and  a  very  definite  policy  with  respect  to  appoint- 
ments, promotions,  transfers  and  reinstatements 
became  generally  understood,  rarely  questioned,  and 
never  or  practically  never  departed  from. 

This  policy  embodied  several  principles,  such  as : 
(1)  Appointments    from    open    competitive    lists 
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would  not  be  permitted,  where  promotion  within  the 
department  was  practicable,  but  vacancies  in  higher 
positions  would  be  filled  by  promotions,  leaving  lower 
vacancies  to  be  filled  by  appointment  from  original 
lists.    Civil  Service  Law^  sec.  16,  rule  XIV,  1. 

(2)  Transfers  could  always  be  made,  even  though 
there  were  lists  from  which  original  appointments 
might  be  made.  Rule  XV.  Similarly,  persons  sepa- 
rated from  the  service  through  no  fault  of  their  own 
could  be  reinstated  (within  a  year)  in  their  old  depart- 
ments or  appointed  to  positions  in  other  departments, 
to  which  they  had  been  eligible  for  transfer,  without 
certification  and  regardless  of  the  existence  of  open 
competitive  lists  for  original  appointment.  Rule 
XVI,  1. 

(3)  Promotions  were  preferred  over  transfers 
(Rule  XV,  6),  though  not  over  reinstatements.  Pro- 
motions were  also  preferred  over  appointments  (in 
diflferent  departments)  of  persons  eligible  under  rule 
XVI,  1,  for  their  eligibility  for  such  appointment  was 
conditioned  on  eligibility  for  transfer  under  rule  XV. 

The  names  of  persons  covered  by  rule  XVI,1,  did 
not,  properly  speaking,  go  upon  a  Ust.  That  is,  they 
were  not  placed  in  any  definite  order  upon  a  list,  and 
although  the  names  were  necessarily  compiled  so  that 
eligibility  could  easily  be  checked  up,  the  Civil  Serv- 
ice Commission  did  not  certify  groups  of  names  from 
the  compilation. 

In  1914,  1915  and  1916,  subdivision  2  of  rule  XVI 
was  changed  a  number  of  times,  the  Commis^ofn 
expe^menting  with  various  theories  for  a  definite 
regulation  of  rights  of  persons  whose  positions  were 
abolished.  The  theorv  was  settled  bv  the  Commission 
in  1916  when  that  subdivision  took  its  present  form, 
providing  for  a  **  suspended  list  '*  of  persons  whose 
positions   were   abolished,   from  which    certification 
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should  be  made  (a)  to  fill  vacancies  in  any  depart- 
ment —  Civil  War  Veterans  only,  and  (b)  to  fill  vacan- 
cies in  the  department  from  which  employees  had 
been  dropped  —  certification  in  order  of  original 
appointment  to  the  abolished  positions. 

Persons  whose  positions  were  abolished  went  npon 
the  ^'  suspended  list/'  and  they  .became  entitled  to 
reinstatement  if  their  same  positions  were  re-estab- 
lished within  a  year  and  entitled  to  certification  (to  a 
narrowly  limited  class  of  positions)  in  preference  to 
those  npon  open  competitive  lists.  Persons  who  were 
separated  from  the  service  by  resignation,  suspen- 
sion, leave  of  absence,  removal  without  fault,  etc.,  did 
not  go  upon  the  suspended  list,  but  upon  the  compila- 
tion mentioned  above.  And  they  were  not  entitled  to 
certification,  but  were  eligible  for  reinstatement,  and 
eligible  for  appointment  in  other  departments  (sub- 
ject to  the  preference  granted  to  promotions). 

The  difference  between  the  right  to  certification  in 
preference  to  open  lists,  and  eligibility  for  reinstate- 
ment or  reappointment,  should  be  borne  in  mind.  For 
neither  had  preference  over  the  other.  The  head  of 
a  department  who  had  a  vacancy  to  fill  (which  could 
not  properly  be  filled  by  promotion)  might  fill  it  in 
one  of  three  ways: 

(1)  By  appointment  from  the  **  suspended  list'' 
for  his  own  department,  or  in  the  absence  of  guch  a 
list,  from  an  open  list. 

(2)  By  transfer. 

(3)  By  appointment  xmder  rule  XVI,  1. 

If  the  position  were  a  re-establishment  of  a  position 
theretofore  abolished,  persons  on  the  **  suspended 
list  "  were  preferred  for  reappointment,  but  other- 
wise there  was  no  preference.  The  head  of  the  depart- 
ment might  take  his  choice  of  transfer,  appointment 
under  rule  XVI,  1,  or  appointment  from  a  certifica- 
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tion  (under  rule  XVI,  2,  first,  then  from  an  open 
Ust). 

In  1919  and  1920  the  Legislature  added  sections  to 
the  Civil  Service  Law.  The  result  of  these  amend- 
ments is  the  subject  of  the  present  inquiry. 

By  chapter  251  of  the  Laws  of  1919,  section  31  was 
added  to  the  law.  This  provided  that  where  an 
employee  was  separated  from  the  service  through  the 
abolition  of  a  department,  office  or  institution,  or  a 
section,  bureau  or  division  thereof,  his  name  should 
be  placed  upon  a  ^'preferred  list.''  This  covered 
part  of  the  ground  covered  by  rule  XVI,  2,  but  not 
all,  for  it  did  not  apply  to  individual  positions 
abolished  in  a  department  or  bureau  which  was  con- 
tinued. It  created  ^*  a  preferred  list  for  the  office,  or 
position,  in  which  he  has  been  employed,  or  for  any 
corresponding  •  •  •  position  in  the  same  group  and 
grade. ' '  Kule  XVI,  2,  provided  for  certification  ( except 
Civil  War  veterans)  only  to  the  department  from 
which  persons  had  been  dropped.  Whether  section  31 
intended  certificaton  to  be  made  to  other  depart- 
ments is  doubtful.  If  the  department  were  abolished, 
certification  could  not  well  be  made  to  it.  But  on  the 
other  hand,  section  31  provides  only  for  certification 
for  reinstatement  —  and  appointment  in  another 
department  had  never  been  regarded  as  a  reinstate- 
ment—  it  was  either  an  appointment  or  a  transfer. 
This  would  seem  to  indicate  that  only  certification 
to  the  same  department  was  contemplated.  And  from 
such  a  viewpoint  the  section  seems  superfluous,  for  it 
did  not  modify  rule  XVI,  2,  but  merely  paralleled  it 
in  part.  To  my  mind  the  only  purpose  it  could  serve 
was  to  make  it  impossible  for  the  Civil  Service  Com- 
mission, by  amending  its  rules,  to  modify  rule  XVI,  2, 
so  far  as  that  applied  to  positions  abolished  as  a  part, 
of  the  discontinuance  of  a  department  or  bureau,  and! 
to  modify  section  22,  as  hereinafter  shown. 
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It  should  be  noted  that  the  Civil  Service  Commis- 
sion always  regarded  a  person  as  separated  from  the 
service,  if  his  position  were  abolished,  as  mnch  as 
when  he  resigned,  was  removed,  or  extended  his  leave 
of  absence  without  pay  for  more  than  a  prescribed 
time.  It  also  regarded  a  suspended  person  as  sep-  ' 
arated  from  the  service.  To  be  sure,  section  22 
always  provided  that  a  veteran,  whose  position  was 
abolished,  should  not  be  separated  from  the  service, 
but  should  be  transferred  to  another  position  if  one 
were  vacant  which  he  was  fitted  to  fill.  But  if  he 
could  not  be  transferred,  for  lack  of  a  vacancy,  he 
necessarily  become  separated  from  the  service  —  and 
section  22  never  provided  a  preferred  list  for  him. 
In  the  five  counties  in  New  York  city,  as  in  the  gov- 
ernment of  the  city  itself  (under  the  charter)  per- 
sons holding  competitive  positions,  whose  positions 
were  abolished,  went  upon  a  *'  list  of  suspended 
employees  "  for  certifications  in  preference  to  any 
other  list  —  but  nothing  is  said  to  the  effect  that  such 
persons  should  not  be  separated  from  the  service. 
They  were  regarded  as  separated,  but  eligible  for 
re-employment. 

The  **  list  of  suspended  employees  **  was  preferred 
in  certification  over  open  competitive  lists,  but  trans- 
fers, and  appointments  under  rule  XVI,  1,  would 
always  be  made  even  where  such  a  list  exsted. 

Rule  XVI,  2,  could  not,  of  course,  supersede  the 
mandate  of  section  22,  so,  after  its  adoption  there 
were  three  kinds  of  lists  from  which  appointments 
could  be  made,  with  preference  as  follows : 

(1)  Under  section  22. 

(2)  The  list  under  rule  XVI,  2. 

(3)  Open  competitive  lists. 

And  transfers  or  appointments  could  always  be 
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made,  in  spite  of  the  existence  of  any  or  all  of  such. 
lists. 

Further,  promotions  could  always  he  made,  and 
were  in  fact  preferred,  in  spite  of  the  existence  of 
such  lists. 

The  passage  of  section  31,  in  1919,  added  one  more 
list  from  which  certifications  should  be  made  in  pref- 
erence to  all  other  lists.  And  still  promotions  were 
preferred,  and  transfers,  or  appointments  under  rule 
XVI,  2,  were  possible,  in  spite  of  the  existence  of  the 
other  lists  (now  four). 

That  is,  although  there  were  now  four  classes  of 
lists  from  which  certification  could  be  made  for 
appointment,  the  head  of  a  department  (except  in 
reinstatement  in  the  same  position,  or  one  identical 
with  it)  could  fill  a  vacancy  by  promotion  if  possible, 
otherwise  by  transfer  or  a^ppointment  under  rule 
XVI,  1,  without  calling  for  certification  from  any 
one  of  them. 

Of  course  Civil  War  veterans  always  had  their  con- 
stitutional preference,  which  was  not  superseded  by 
any  statutory  amendment  or  change  in  the  rules. 

In  1920  the  Legislature  added  a  second  '^  section 
22a  *'  to  the  Civil  Service  Law  (one  had  been  added 
in  1918)  by  chapter  836  of  the  laws  of  that  year. 
This  is  the  section  with  the  interpretation  of  which 
we  are  immediately  concerned.  It  seems  to  be  in  com- 
plete conflict  with  section  31,  and  rule  XVI,  2,  except 
where  it  merely  reiterates  their  provisions,  and  it 
provides  for  a  new  list  which  takes  the  place  of  the 
lists  under  them. 

Section  22a  begins  by  providing  that  when  any 
position  in  the  competitive  class  or  qualified  grades 
is  abolished,  the  incumbent  shall  be  deemed  suspended 
without  pay.  This  brings  such  persons  into  the  pro- 
visions of  subdivision  1  of  rule  XVI,  which  covers 
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persons  who  are  suspended.  It  next  provides  that  the 
order  of  suspension  shall  be  in  inverse  order  of  orig- 
inal appointment — this  provision  was  the  subject  of 
a  lengthy  opinion  from  this  department  in  July,  1920 
(Rep.  Atty.-Gen.  1920,  p.  137,  23  St  Dept.  Rep.  355) 
and  needs  no  comment  here.  It  goes  on  to  provide 
that  the  persons  suspended  shall  be  entitled  to  rew- 
statement,  in  order  of  original  appointment  in  that 
or  a  corresponding  or  similar  position  if  there  is  need 
for  his  services  within  two  years.  That  means  the 
same  position  in  the  same  department,  or  one  just 
like  it  in  the  same  department,  or  one  created  under 
a  different  title  but  for  the  same  purpose  in  the  same 
departn^ent.  It  cannot  refer  to  a  different  position 
in  the  same  department  or  to  a  similar  position  in  a 
different  department,  for  in  such  a  case  the  vacancy 
would  be  filled  not  by  reinstatement ,  but  by  transfer 
or  appointment.  Also,  if  a  different  position  in  the 
same  department  or  a  position  in  another  department 
were  intended,  the  rest  of  the  section  would  be 
superfluous. 

The  section  goes  on  to  provide  for  a  *^  list  of  sus- 
pended employees  '^  from  which  certification  must 
be  made  before  certification  from  any  other  list. 
There  is  a  preference  for  reinstatement  and  a  pref- 
erence for  certification.  But  there  is  no  preference 
for  appointment  to  a  different  position,  no  preference 
over  rule  XVI,  1,  no  preference  over  transfer.  If 
opportunity  occurs  for  reinstatement  {i.  e,,  to  the 
same  or  corresponding  position  in  the  same  depart- 
ment) ons  upon  the  list  is  entitled  to  be  reinstated. 
The  head  of  the  department  has  no  choice.  He  must 
take  the  man  at  the  top  of  the  list.  But  if  a  vacancy 
occurs  to  which  reinstatement  cannot  be  made,  the 
head  of  the  department  can  still  fill  it  by  transfer,  by 
appointment  under  rule  XVI,  1,  or  by  taking  a  name 
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from  a  certified  list.  He  is  not  restricted.  He  can 
take  anybody  eligible  for  transfer  (with  the  consent 
of  the  head  of  the  department  from  which  transfer  is 
made,  and  of  the  Civil  Service  Commission).  He  can 
take  anybody  eligible  nnder  rule  XVI,  1.  Or  he  can 
ask  for  a  certification,  getting  three  names.  If  he 
asks  for  a  certification  he  will  get  names  from  the  list 
nnder  section  22a  if  there  be  snch  a  list.  If  there  be 
no  snch  list  he  will  g«t  names  from  the  list  nnder  the 
latter  part  of  section  22,  if  any.  Otherwise  he  will 
get  names  from  an  open  competitive  list.  The  lists 
nnder  section  31  and  rule  XVI,  2,  disappear,  for  all 
those  names  are  of  necessity  upon  the  list  under  sec- 
tion 22a. 

But  the  question  of  promotion  comes  in.  Could  the 
head  of  the  department  ask  for  a  promotion  list?  Or 
does  the  provision  **  before  making  certification  from 
any  other  list  *'  in  section  22a  give  a  preference  to 
that  list  over  promotion  lists  f  I  think  not,  for  the 
following  reasons : 

The  Civil  Service  Law,  as  it  stands,  mentions  lists, 
ai)d  certification  from  lists,  but  it  does  not  mention 
promotion  lists  nor  certification  for  promotion.  When 
section  22a  was  added,  creating  a  list  which  should 
have  preference  over  other  lists,  it  naturally  means 
the  other  lists  mentioned  in  the  statute  itself.  It 
means  the  open  competitive  lists  mentioned  in  sec- 
tions 14  and  15,  the  **  list  of  suspended  employees  " 
mentioned  in  section  22,  the  **  preferred  list  '^  men- 
tioned in  section  31.  But  it  is  a  primary  rule  of  stat- 
utory construction  that  where  different  parts  of  the 
same  statute,  or  different  statutes,  seem  to  be  in  con- 
flict and  it  is  not  clear  that  the  later  enactment  was 
intended  to  repeal  the  former,  they  wiU  be  interpreted 
so  as  to  give  effect  to  both,  as  far  as  possible.  Bepeals 
by  implication  are  only  considered  to  exist  where  the 
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intent  is  unmistakable.  And  we  have  section  16  of  the 
law  providing :  ^ '  Vacancies  in  positions  in  the  com- 
petitive class  shall  be  filled,  so  far  as  practicable, 
by  promotion    •    •    *.** 

With  promotion  always  preferred  over  transfer  or 
appointment  under  rule  XVI,  1,  it  would  be  absurd 
to  say  that  the  head  of  a  department  might  fill  a 
vacancy  by  one  of  those  methods,  without  calling  for 
certification  under  section  22a,  but  could  not  make  a 
promotion. 

Also,  under  section  16  an  increase  of  salary  beyond 
a  grade,  without  change  of  duties,  is  a  promotion,  to 
be  made,  under  rule  XTV  after  examination  where 
more  than  three  are  eligible.  This  kind  of  promotion 
does  not  fill  any  vacancy  in  position,  but  only  a 
vacancy  in  part  of  a  one-salary  appropriation. 

If  we  were  to  rule  otherwise  where  would  it  lead 
ust  The  stenographers  in  the  Attomey-GeneraPs 
office  are  specialized  in  legal  work.  A  vacancy  in  an 
$1,800  position  occurs.  There  are  stenographers  at 
$1,500  eligible  for  promotion,  and  others  down  to  $900. 
A  stenographer  who  had  drawn  $1,800  in  the  High- 
way Department  could  not  be  transferred  to  the  posi- 
tion. The  statute  prohibits  it,  and  she  would  not  be 
as  well  fitted  for  the  position  as  one  of  our  own  $900 
girls,  nor  any  better  than  a  $1,200  girl  on  an  open 
list.  If  I  had  to  appoint  her  in  preference  to  making 
a  promotion,  I  would  be  wasting  the  State's  money  if 
I  gave  her  more  than  $900  or  $1,200.  And  the  $1,500 
girls  would  lose  the  rare  opportunity  to  get  ahead  —  a 
bad  thing  for  their  morale,  which  rests  largely  on 
ambition.  It  would  be  a  direct  defiance  to  the  pro- 
motion principle. 

Or  suppose  I  have  one  clerk  in  the  $1,800  grade  and 
because  of  his  value,  and  fear  that  he  will  find  a  better* 
position  elsewhere,  I  succeed  in  getting  an  appro- 
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priation  of  $2,100  for  him  from  the  Legislature.  Could 
it  be  that  the  Legislature,  which  appropriated  the 
money  for  him,  intended  that  he  coidd  not  get  it  so 
long  as  there  was  a  $2,100  clerk  on  the  suspended  list, 
dropped  from  the  Health  Department  f  Or  that  I  was 
expected  to  drop  him  and  appoint  the  Health  Depart- 
ment man  in  his  place  f 

The  Legislature  will  not  be  presumed  to  have 
intended  an  absurdity. 

I  conclude  that  the  preference  over  other  lists  in 
section  22a  is  a  preference  over  the  other 
statutory  lists,  the  **  open  competitive,*'  **  suspended 
employee,'*  and  **  preferred  '*  lists  mentioned  above, 
but  not  over  promotion  lists,  nor  over  promotions 
made  without  certification,  where  permitted  by  the 
rules. 

The  purpose  of  section  22a  was  to  enlarge,  not  to 
restrict,  the  rights  of  persons  who  were  separated 
from  the  service  by  the  abolition  of  their  positions. 
Therefore  I  cannot  believe  that  it  was  intended  to 
put  them  in  a  worse  position  than  those  separated 
from  the  service,  equally  without  fault,  but  by  their 
own  voluntary  acts.  I  cannot  believe  that  it  was 
intended  to  exclude  them  from  the  rights  accorded  to 
persons  who  resigned.  The  section  specifically  says 
they  shall  be  deemed  suspended.  It  says  that  first. 
And  they  should  have  all  the  rights  accorded  by  rule 
XVI,  1,  to  suspended  persons,  equally  with  those  who 
resign  or  procure  leave  of  absence.  As  pointed  out 
above,  the  preference  in  order  of  original  appointment 
runs  only  to  reinstatement  and  to  certification  in 
groups.  Where  there  is  no  reinstatement  and  no  cer- 
tification, I  consider  these  persons  suspended,  and 
eligible  eijually  with  other  suspended  persons,  to 
appointment  under  rule  XVI,  1. 

When  the  head  of  a  department  calls  for  a  certifica- 
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tion  of  names,  from  preferred  or  open  competitive 
lists,  which  he  only  does  when  he  need  not  make  a  pro- 
motion and  does  not  wish  to  make  a  transfer  or  an 
appointment  under  role  XVI,  1,  he  is  entitled  to  a 
choice.  With  the  exception  of  the  short  time  when 
the  statute  contained  the  provision  held  unconstitu- 
tional in  People  ex  rel.  Balcom  v.  Mosher,  163  N,  Y. 
32,  appointing  officers  have  always  been  given  a  choice 
of  three  names,  with  two  exceptions.  One  is  in  case 
there  is  a  Civil  War  veteran  on  the  list,  and  the  other 
is  in  case  of  reinstatement  under  section  22a  (or 
formerly  under  rule  XVI,  2).  In  providing  for  cer- 
tification from  open  lists,  it  has  always  been  the  rule 
that  if  there  were  less  than  three  names  on  a  list,  the 
appointing  officer  was  entitled  to  a  new  list.  There 
is  nothing  in  section  22a  to  indicate  an  intent  to  depart 
from  this  rule.  **  Certification'*  is  used  therein  in 
the  usual  sense.  And  I  consider  the  appointing  officer 
still  entitled  to  three  names.  If  the  suspended  list 
contains  but  two  names,  one  should  be  added  from 
the  next  best  list  (that  under  section  22  or  an  open 
list)  and  if  there  be  no  next  best  list,  then  one  should 
be  prepared,  just  as  if  it  had  been  a  competitive  list 
which  contained  but  two  names. 

I  think  the  suspended  list  should  be  regarded  as  in 
effect  the  top  part  of  a  list  containing,  (1)  the  lis* 
under  section  22a,  (2)  the  list  under  section  22  and 
(3)  the  open  competitive  list.  This  for  the  purpose 
of  certification,  and  equally  for  the  purpose  of  tem- 
porary appointments  under  rule  Vlll,  6.  Such 
temporary  appointments  should  be  possible  regard- 
less of  position  on  the  total  list. 

Section  22a  contains  a  saving  clause  for  veterans 
covered  by  section  22.  They  get  the  benefits  of  sec- 
tion 22a  but  are  not  prejudiced  by  it.  So,  if  a  vet- 
eran's position  be  abolished,  he  is  still  entitled  to 
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traiiBfer,  if  he  can  find  a  vacant  position  at  the  same 
salary,  which  he  is  fitted  to  fill.  And  the  appointing 
officer  has  no  choice  in  that  case.  He  cannot  fill  the 
vacancy  by  transfer,  appointment  under  rule  XVI,  1, 
or  by  taking  a  name  from  a  certified  list.  He  must 
take  the  veteran.  If  there  be  several  eligible  veterans, 
there  is  no  preference  among  them,  and  the  appoint- 
ing officer  may  take  his  choice. 

By  way  of  recapitulation  I  will  answer  the  questions 
submitted,  as  follows  : 

1.  Does  the  provision  of  civil  service  rule  VIII,  sub- 
division 6,  allowing  appointment  for  one  month 
regardless  of  standing  on  a  list,  apply  to  suspended 
lists T 

Answer:  The  suspended  list  should  be  regarded 
as  the  first  part  of  a  grand  list,  from  which  any  name 
may  be  taken  for  temporary  appointment. 

2.  Can  reinstatements  of  persons  who  resigned 
within  a  year  be  made  under  civil  service  rule  XVI, 
subdivision  1,  without  regard  to  list  of  suspended 
employees  T 

Answer :   Yes. 

3.  Can  promotions  be  accepted  from  promotion  list* 
when  there  is  a  suspended  list  for  the  same  title  and 
salary  grade  of  position? 

Answer :   Yes. 

4.  When  the  suspended  list  is  reduced  to  one  or  two 
names,  (a)  is  appointing  officer  obliged  to  select  there- 
from, or  (b)  should  the  Civil  Service  Commission  cer- 
tify the  name  or  names  remaining  on  the  suspended 
list  with  the  addition  of  necessary  number  of  names 
from  the  regular  eligible  list  to  make  a  complete  cer- 
tification of  three  names  f 

Answer:  (a)  No;  (b)  Yes. 

5.  Can  persons  whose  names  appear  on  suspended 
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list  be  reappointed  under  civil  service  rule  XVI,  sub- 
division 1,  regardless  of  their  standing  on  the  list! 

Answer :    Yes. 

6,  Can  transfers  which  meet  the  conditions  of  the 
transfer  rule  be  allowed  regardless  of  suspended  lists? 

Answer :    Yes. 


In  the  Matter  of  Construing  Section  21-b  of  the 
Civil  Service  Law  as  Amended  by  Chapter  702  of 
the  Laws  of  1921  as  to  the  Extent  that  such  Section 
is  in  Conflict  with  the  Constitution 

(Attorney-General,  July  26,  1921) 

Oivil  Service  Law,  section  21-b  —  Laws  of  1921,  chapter  702^ 

preferences  to  veterans — State  Oonstitntion,  article  V,  section 
9;  article  X,  section  2. 

(1)  Paragraph  "c"  of  section  21-b  of  the  Civil  Service 
Law,  giving  preferences  in  appointment  in  the  civil  service  to 
"disabled  veterans/'  is  unconstitutional,  being  in  conflict  with 
section  9  of  article  Y  of  the  Constitution. 

(2)  The  first  part  of  paragraph  "  d  "  of  section  21-b  of  the 
Civil  Service  Law,  construed  in  the  light  of  State  Constitution, 
article  X,  section  2,  only  grants  to  'Veterans"  preference  in 
certification  over  those  having  the  same  percentage  rating  upon 
competitive  lists,  and  not  preference  in  appointment  among 
those  certified. 

(3)  The  last  part  of  paragraph  ^^d"  of  section  21-b  of  tiie 
Civil  Service  Law  entitled  "veterans'*  to  preference  in  certi- 
fication from  lists  of  the  labor  class  in  cities,  but  not  in  ap- 
pointment among  those  certified. 

(4)  Credit  for  military  service,  in  competitive  examina- 
tions, should  depend  upon  the  value  of  the  experience  as  a 
factor  in  determining  merit  and  fitness  for  the  position  sought, 
its  weight  to  be  determined  for  each  class  of  positions  by  the 
Civil  Service  Commission,  but  not  to  exceed  20  per  cent,  of 
total  weights. 

The  State  Civil  Service  Commission  submitted  an 
inquiry,  together  with  a  request  for  an  opinion 
thereon,  as  follows: 
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**  To  what  extent  is  section  21b  of  the  Civil  Service 
Law,  added  by  chapter  702  of  the  Lady's  of  1921,  in  con- 
flict with  the  Constitution,  and  to  what  extent  is  it 
operative!  " 

Nbwton,  Attorney-General,  by  Fbnnbll,  First 
Deputy. —  On  May  18,  1921, 1  rendered  an  opinion,  at 
the  request  of  the  Civil  Service  Commission,  upon  the 
construction  of  section  21b  of  the  Civil  Service  Law 
as  added  by  chapter  702  of  the  Laws  of  1921.  (26  St. 
Dept.  Bep.  221.)  I  closed  that  opinion  with  the  words : 
**  My  opinion  has  not  been  requested  with  respect  to 
the  constitutionality  of  any  part  of  this  statute,  and 
I  have  considered  no  constitutional  questions  in  arriv- 
ing at  the  conclusions  above  stated.'* 

On  July  13, 1921,  the  Court  of  Appeals  decided  the 
case  entitled  Matter  of  Barthelmess  v.  Cukor,  231 
N.  Y.  435.  The  opinion  in  that  case,  per  Judge  Car- 
dozo,  contains  an  elaborate  exposition  of  the  purpose 
and  effect  of  section  9  of  article  V  of  the  Constitution 
of  New  York,  which  provides : 

**  Civil  service  appointments  and  promotions.^ 
§  9.  Appointments  and  promotions  in  the  civil  serv- 
ice of  the  State  and  of  all  the  civil  divisions  thereof, 
including  cities  and  villages,  shall  be  made  according 
to  merit  and  fitness  to  be  ascertained,  so  far  as  prac- 
ticable, by  examinations,  which,  so  far  as  practicable, 
shall  be  competitive;  provided,  however,  that  honor- 
ably discharged  soldiers  and  sailors  from  the  army 
and  navy  of  the  United  States  in  the  late  civil  war, 
who  are  citizens  and  residents  of  this  State,  shall  be 
entitled  to  preference  in  appointment  and  promotion, 
without  regard  to  their  standing  on  any  list  from 
which  such  appointment  or  promotion  may  be  made. 
Laws  shall  be  made  to  provide  for  the  enforcement  of 
this  section." 

The  court  held  that  the  statute  then  under  consider^ 
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ation  (Military  Law,  §  245,  subdivision  7,  as  amd.  by 
Laws  of  1920,  ch:ap.  282),  violated  the  constitutional 
provision  in  attempting  to  grant  a  preference  in  pro- 
motions in  the  civil  service  to  a  class,  other  than 
veterans  of  the  Civil  War,  which  preference  was  not 
based  upon  merit  and  fitness  determined  by  competi- 
tive examination,  in  cases  in  which  competitive  exam- 
ination was  practicable. 

The  opinion  settles,  beyond  any  possibility  of  argu- 
ment, that  service  in  the  armed  forces  of  the  United 
States,  other  than  service  in  the  Civil  War,  cannot, 
of  itself,  be  made  the  ground  for  preference  in 
appointment  or  promotion  in  the  civil  service  of  the 
State,  its  subdivisions  or  municipalities,  where  it  is 
practicable  to  test  merit  and  fitness  by  examination. 

The  opinion  in  the  Barthelmess  case  absolutely  con- 
trols us  in  considering  the  effect  of  section  21b  of  the 
Civil  Service  Law  as  added  by  Laws  of  1921,  chapter 
702.    This  statute  is  divided  into  four  paragraphs : 

Paragraph  **  a  ''  defines  the  word  ''  vetercm  "  as 
including  those  residents  of  New  York  who  served  in 
specified  manner  in  the  forces  of  the  United  States 
in  time  of  war,  or  who  served  in  specified  manner 
with  a  nation  associated  with  the  United  States  in 
the  World  War. 

Paragraph  **  b  *'  defines  a  "  disabled  veteran  "  as 
a  veteran,  found  (by  the  department  of  health)  to 
have  been  disabled  in  one  of  divers  enumerated 
respects. 

(1)  Paragraph  *'  c  *'  provides: 

*'(c)  Every  disabled  veteran  shall  be  entitled  to 
preference  in  original  appointment  without  regard 
to  his  standing  on  any  list  from  which  such  api)oint- 
ment  may  be  made,  to  all  competitive  positions  in  the 
civil  service  of  the  state  and  the  civil  divisions  thereof, 
provided  his  qualifications  and  fitness  shall  have  been 
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ascertained  as  provided  in  this  chapter  and  the  rules 
and  regulations  made  in  pursuance  thereof;  and  a 
person  so  preferred  shall  not  be  disqualified  from 
holding  any  position  in  such  service  on  account  of  his 
age  or  disability,  provided  such  age  or  disability  does 
not  render  him  incompetent  to  perform  the  duties  of 
the  position. ' ' 

This  provision  might  well  have  been  the  subject  of 
the  following  language  in  the  opinion  of  the  Court  of 
Appeals  referred  to :  *  *  This  statute  is  not  an  esti- 
mate of  capacity.  It  is  the  expression  of  a  preference. 
The  legislature  has  not  said  that  the  test  of  competi- 
tive examination  is  impracticable,  no  matter  what  the 
position,  whenever  soldiers  or  sailors  are  among  the 
candidates  for  promotion.  It  has  said,  in  effect,  that 
even  though  the  test  of  competitive  examination  be 
practicable,  soldiers  and  sailors  shall  be  eligible  in 
advance  of  others.  The  statute  was  so  construed  at 
the  Appellate  Division,  and  its  entire  scheme  and 
framework  exclude  another  meaning.  Mere  entrance 
into  army  or  navy,  and  that  whether  voluntary  or 
involuntary,  is  made  sufficient  for  preferment.  Neither 
the  kind  nor  the  quality  or  the  duration  of  the  service 
is  important.  There  is  not  even  the  requirement  of  an 
honorable  discharge.  Service  for  a  month  or  a  day 
as  cook  or  as  hostler  counts  as  much  as  service 
throughout  the  war,  and  the  winning  of  a  cross  of 
honor.  The  preference  is  not  confined  to  callings  or 
positions  where  efficiency  might  be  thought  to  be  pro- 
moted by  the  discipline  of  camp  or  ship.  The  clerk 
or  the  bookkeeper  is  subjected  to  the  same  tests  as 
the  policeman  or  the  fireman.''  (Pp.  441,  442.)  The 
court  held  that  the  statute  violated  the  constitutional 
provision.  And  it  is  obvious  that  the  act  now  under 
consideration  is  equally  invalid. 

The  mere  fact  that  the  preferences  in  paragraph 
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**  c  **  are  limited  to  **  disabled  '*  veterans,  does  not 
cure  it.  Mere  physical  disability,  even  though 
incurred  in  the  line  of  military  duty,  does  not  increase 
a  man's  merit  or  fitness  for  civil  office.  If  anything 
its  tendency  would  be  the  opposite.  And  the  prefer- 
ence is  not  even  limited  to  those  suffering  from  '^  hon- 
orable scars."  It  applies  equally  to  those  suffering 
from  disgraceful  diseases  which  could  not  have  been 
contracted  in  the  line  of  duty. 

The  court  said :  *  *  The  discipline  of  army  and  navy, 
to  justify  this  exaltation  of  its  significance,  must  bear 
something  more  than  a  remote  or  fanciful  relation  to 
the  duties  of  office  or  employment."  (P.  443.)  The 
same  is  equally  true  of  a  disability  incurred  during 
military  service.  The  loss  of  a  leg  does  not  necea- 
sarily  make  a  man  a  worse  clerk  or  stenographer  than 
the  next  one,  but  it  certainly  does  not,  of  itself,  make 
him  a  better  one. 

As  the  court  said  of  the  other  statute :  *  *  *  *  • 
the  condemnation  of  the  act  is  written  in  the  Consti- 
tution in  words  too  plain  to  be  misread." 

I  conclude  that  paragraph  **  c  "  of  the  statute  is 
unconstitutional  in  its  entirety,  for  the  last  part  of 
it,  prohibiting  disqualification,  only  applies  to  per- 
sons **  so  preferred/' 

(2)  Paragraph  **  d  "  of  the  section  under  consid- 
eration provides:  **  Every  veteran  shall  be  entitled 
to  preference  in  original  appointment  to  all  competi- 
tive positions  in  the  civil  service  of  the  state  and 
the  civil  divisions  thereof  over  all  other  persons  eligi- 
ble for  such  appointment  and  standing  on  the  list 
therefor  with  a  rating  equal  to  that  of  such  veteran." 

No  attempt  is  made  here  to  prefer  **  veterans  "  in 
appointment  over  those  standing  higher  upon  the  list, 
so  it  cannot  be  said  that  the  **  merit  and  fitness  "  rule 
of  the  constitution  is  violated.    In  my  opinion  of  May 
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eighteenth,  I  held  that  preference  over  those  standing 
with  equal  rating  on  the  list  carried  with  it  a  prefer- 
ence over  those  with  lower  rating.  And  the  effect  of 
this  would  be  that  if  a  veteran's  name  were  first 
among  three,  certified  by  the  civil  service  commission 
as  eligible  for  appointment,  he  must  be  chosen  by  the 
appointing  officer.  As  I  have  noted  above,  in  pre- 
paring that  opinion  I  considered  merely  the  interpre- 
tation of  the  statute,  as  it  stood,  without  reference 
to  the  Constitution.  But  now  I  am  asked  for  advice 
upon  the  constitutionality  of  the  act,  and  must  go 
farther.  Another  section  of  the  Constitution  inter- 
venes. The  Court  of  Appeals  mentions  it  in  the 
Barthelmess  case,  saying:  **  Nothing  in  People  ex  rel. 
BcUcom  V.  Mosher  (163  N.  T.  32)  is  authority  for  these 
bizarre  conclusions.  We  construed  the  civil  service 
section  of  the  Constitution  in  the  light  of  another  sec- 
tion (Art.  10,  sec.  2)  which  says  that  local  officers  shall 
be  chosen  by  the  local  authorities.  We  said  that  this 
implied  some  privilege  of  selection  on  the  part  of  the 
public  officer  who  was  to  exercise  the  appointing  power. 
The  legislature  might  require  him  to  make  a  choice 
among  the  three  highest  on  the  list,  but  could  not 
exclude  judgment  altogether  by  restricting  him  to  the 
one  that  was  highest  of  the  three.''    (P.  445.) 

Paragraph  *  *  d,  *  *  interpreted  according  to  my  former 
opinion,  would  have  the  effect  of  restricting  the  power 
of  appointment  in  violation  of  article  X,  section  2,  of 
the  Constitution.  That  section  applies  only  to 
appointments  in  counties,  towns,  villages,  and  cities. 
The  rule  does  not  necessarily  apply  to  the  State  serv- 
ice. But  the  paragraph  of  the  statute  was  obviously 
intended  to  apply  equally  to  the  State  and  to  its  civil 
divisions.  I  cannot  believe  that  the  Legislature 
intended  one  rule  for  the  State  government,  and 
another  for  the  counties  and  villages  —  the  law  con- 
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trolling  which  is  administered  by  the  same  State  Civil 
Service  Commission — or  for  the  cities,  even  thonglk 
th«y  have  separate  municipal  commissions.  After  the 
Court  of  Appeals,  in  the  Bdkom  case,  held  a  section 
of  the  Civil  Service  Law  void  as  against  cities,  the 
Legislature  proceeded  to  repeal  it  in  its  entirety.  It 
was  not  left  upon  the  books  to  tie  the  hands  of  State 
officers  in  a  manner  in  which  these  of  local  officers 
could  not  be  tied.  Here  too,  I  believe  the  Legislature 
intended  the  same  rule  for  all,  and  the  paragraph 
should  be  held  to  mean  the  same  for  the  State  as  for 
the  localities. 

There  is  a  possible  construction  of  paragraph  **  d,*' 
which  is  not  in  conflict  with  the  Constitution.  It  is 
our  duty,  under  the  well  established  rules  of  statutory 
interpretation,  to  adopt  this  construction.  The  statute 
grants  to  the  veteran  a  preference  **  over  all  other 
persons  eligible  for  such  appointment  and  standing  on 
the  list  thereof  with  a  rating  equal  to  that  of  such 
veteran. ' '  It  occasionally  happens  that  two  candidates 
receive  exactly  equal  civil  service  ratings.  The  civil 
service  rules  provide  (XI,  2)  **When  two  or  more 
eligibles  on  a  register  have  the  same  average  per- 
centage, preference  in  certification  shall  be  determined 
by  the  order  in  which  their  applications  were  filed 
•  •  •.*'  This  is  a  rule  of  convenience,  some  rule 
being  necessary  in  the  circumstances.  Subdivision 
'*  d  '*  of  section  21b,  if  interpreted  as  merely  a  substi- 
tute for  this  rule,  in  cases  where  veterans,  are  involved, 
is  reasonable  and  violative  of  no  constitutional  pro- 
vision. Therefore,  under  the  rules  of  construction, 
this  interpretation  should  be  adopted. 

Although  the  statute  speaks  of  appointment  rather 
than  certification,  that  was  also  true  of  the  atatute 
denounced  in  the  Barthelmess  case,  but  the  court  said : 
**  It  is  not  addressed  exclusively  to  the  power  that 
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appoints.  It  is  addressed  to  the  power  that  certifies 
the  names  of  those  eligibfe  for  appointment.  •  •  • 
It  circumscribes  the  list  of  those  whom  the  examining 
officers  are  to  return  *  *  *  as  eligible  *  *  *.** 
In  my  opinion  the  first  sentence  of  paragraph  **  d  V 
of  the  section  must  be  construed  to  mean  merely  that 
*'  veterans  *'  take  precedence  (over  those  **  having  the 
same  average  percentage  ")  in  position  upon  the  list 
from  which  certifications  are  made.  And  it  only 
applies  to  original  appointment  lists,  not  to  promotion 
lists.    (P.  445.) 

(3)  The  second  sentence  of  paragraph  **  d  '*  pro- 
vides: **  Every  veteran  shall  be  entitled  to  preference 
in  appointment  to  all  positions  classified  in  the  labor 
class  in  cities  without  regard  to  their  standing  on  any 
such  list,  provided,  however,  that  disabled  veterans 
shall  be  preferred  over  all  others  on  such  list.  *  * 

The  legislature,  many  years  ago,  determined  that 
merit  and  fitness  for  unskilled  and  certain  skilled  labor 
positions  could  not  be  determined  by  examination. 
Civil  Service  Law,  §  13,  T  4,  §  18.  In  the  State  serv- 
ice, no  pref  eren<5e  among  laborers,  except  to  Civil  War 
veterans,  was  ever  allowed.  In  cities  preference  was 
given  in  chronological  order  of  application.  The  new 
provision  supersedes  the  rule  of  section  18,  with 
respect  to  the  labor  class  in  cities.  '*  Veterans'*  are  pre- 
ferred, above  others,  and  **  disabled  veterans  *'  above 
other  veterans.  This  does  not  violate  section  9  of 
article  V  of  the  Constitution,  for  that  provision  has 
no  application  where,  as  here,  examination  is  not  prac" 
ticable  as  a  means  of  determining  merit  and  fitness. 
But  in  view  of  section  2  of  article  X,  we  must  hold 
that  this  preference  only  extends  to  certification  from 
the  list,  and  not  to  choice  by  the  appointing  officer 
among  those  certified. 

(4)  Paragraph  **  e  '^  of  section  21b  provides:  ^'  In 
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all  examinations  for  original  appointment  to  any  com- 
petitive position  in  the  state  service  or  in  the  civil 
divisions  thereof,  veterans  shall  receive  additional 
credits  for  personal  merit,  as  shown  by  military 
training  and  experience.  The  civil  service  commis- 
sion, by  proper  rule  or  regulation,  shall  fix  the  com- 
parative ratings  to  be  given  to  veterans.  The  weight 
to  be  given  to  personal  merit  in  no  case  shall  exceed 
twenty  per  centum  of  the  total  weights  of  the 
examination.*' 

In  construing  this  paragraph,  another  excerpt  from 
the  opinion  of  Judge  Cardozo  is  in  point.  He  says: 
**  •  •  •  it  [the  legislature]  may  say  that  military  or 
naval  service  (whether  in  the  Civil  War  or  elsewhere) 
is  something  to  be  counted  by  the  examiners,  like 
experience  in  other  fields,  whenver  service  or  experi- 
ence qualifies  for  office  or  employment.  [Italics  mine.] 
Service  so  considered  does  not  override  the  results  of 
competitive  examination,  but  enters  into  the  results 
as  a  contributory  factor.  A  different  situation  arises 
when  service  controls  selection  irrespective  of  quali- 
fying value.  It  is  the  difference  between  an  appraisal 
of  merit,  an  estimate  of  fitness,  and  a  preference  or 
bonus.  The  Constitution  circumscribes  the  field  of 
privilege  and  favor.''    (P.  441.) 

It  follows  that  the  act  under  consideration  here  is 
valid  insofar  as  it  provides  for  additional  credits  in 
ratings  for  positions  i/n  which  military  service  or' 
experience  is  a  proper  factor  in  determining  merit 
and  fitness.  Further  than  this  it  cannot  go.  It  is 
obvious  that  a  certain  kind  of  military  experience  is 
valuable  to  a  candidate  for  the  position  of  policeman, 
fireman  or  even  foreman  of  labor.  Another  kind  of 
military  experience,  e.  g.,  that  obtained  in  an  engi- 
neering regiment,  would  be  valuable  to  a  candidate 
for  the  position  of  engineer  in  a  highway  department. 
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And  experience  as  field  clerk  in  the  army  or  jmy- 
master  in  the  navy  would  undoubtedly  increase  the 
fitness  of  a  candidate  for  a  clerical  position.  But  the 
statute  cannot  be  held  to  make  it  incumbent  upon  the 
civil  service  commissions  to  give  the  same  credits  to 
all  kinds  of  soldiers  and  sailors  who  are  candidates 
for  any  of  **  the  myriad  offices  and  employments  in 
the  civil  service.'*  It  is  left  to  the  commissions  to 
determine  the  weight  to  be  given  to  each  kind  of 
experience,  in  each  kind  of  examination,  with  the  sole 
limitation  that  in  no  case  shall  it  exceed  20  per  cent 
of  the  total  weights  of  the  examination. 


In  the  Matter  of  Constrthng  Sections  170,  170-a, 
170-b,  171,  AND  171-a  of  the  Tax  Law  as  Amended 
by  Chapter  90  of  the  Laws  of  1921  in  Eelation  to 
the  Duties  and  Powers  of  the  Tax  Commission  in 
the  Conduct  of  Hearings  of  Appeals  from  Equali- 
zations by  Boards  of  Supervisors 

(Attomey-Qeneral,  July  28,  1921) 

Tax  Law  as  amended  by  chapter  90  of  the  Laws  of  1921,  seetioiis 
170, 170-a,  170-b,  171  and  171-a  —  Oommission  —  delegaition  of 
authority. 

The  powers  of  the  State  Tax  Commission  to  hear  evidenee^ 
take  proof  and  pass  upon  legal  questions,  in  the  conduct  of  the 
hearings  of  appeals  from  equalizations  by  boards  of  super- 
visors, cannot  be  delegated  to  a  deputy  tax  commissioner  under 
any  provision  of  the  Tax  Law  and  such  duties  must  be  per- 
formed by  a  member  or  members  of  the  Commission. 

The  state  Tax  Commission  submitted  an  inquiry, 
together  with  a  request  for  an  opinion  thereon,  as 
follows : 

**  May  the  powers  of  the  Commission  to  hear  evi- 
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dence,  take  proof  and  pass  upon  legal  questions,  in 
the  conduct  of  the  hearings  of  appeals  from  equaliza- 
tions by  boards  of  supervisors,  be  delegated  to  a 
deputy  tax  commissioner  under  any  of  the  provisions 
of  the  Tax  Law,  or  must  such  duties  be  performed  by 
a  member  or  members  of  the  Commission!'* 

Newton,  Attorney-General,  by  Fbnnbll,  First 
Deputy. —  Chapter  90  of  the  Laws  of  1921  was  an  act 
of  twelve  sections  imder  and  by  the  provisions  of 
which  certain  changes  were  made  in  article  8  of  chap- 
ter 60  of  the  Consolidated  Laws,  commonly  termed 
the  Tax  Law.  Such  changes  were  effected  by  the 
amendment  of  sections  170,  170-a,  170-b,  170-c,  171; 
the  renumbering  of  sections  171-a  and  171-b  of  the 
then  existing  Tax  Law  as  sections  171-b  and  171-c 
respectively;  the  enactment  of  a  new  section  to  be 
designated  as  section  171-a ;  the  repeal  in  its  entirety 
of  section  179  of  the  then  existing  Tax  Law  and  the 
substitution  in  place  thereof  of  a  new  section  desig- 
nated as  section  179,  and  the  addition  of  another  sec- 
tion to  article  8  of  the  Tax  Law  designated  by 
number  as  179-b. 

Section  170  as  amended  by  chapter  90  of  the  Laws 
of  1921,  among  other  provisions,  enacts:  **  The  presi- 
dent of  the  commission  shall  be  the  executive  of 
the  commission,  and  shall  have  sole  charge  of  the 
administration  of  the  department.  The  two  other 
members  of  the  commission  shall  join  with  the  presi- 
dent as  exercising  the  powers  and  performing  the 
duties  specifically  imposed  by  this  chapter  on  the 
commission  as  a  body.  They  shall  also  perform  such 
other  duties  in  the  department  as  the  president  of 
the  commission  may  prescribe.'* 

The  organization,  classification  and  duties  of  sub- 
ordinates  of  the   Commission   are  provided  for  in 
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sections  170-a  and  170-b  respectively,  which  read  as 
follows : 

**  §  170-a.  Subordinates.  The  president  of  the 
commission  shall  appoint  and  may  remove  a  secre- 
tary. The  president  of  the  commission  may  appoint 
such  deputy  tax  commissioners,  tax  assistants, 
agents,  statisticians,  experts  or  other  assistants  or 
employees  as  may  be  necessary  for  the  exercise  of  the 
powers  of  the  commission  and  the  performance  of 
the  duties  under  this  chapter,  all  of  whom  shall  be 
in  the  classified  civil  service ;  and  the  president  of  the 
commission  shall  prescribe  their  duties  and  fix  their 
compensation,  including  the  duties  and  compensation 
of  the  secretary,  which  shall  not  exceed  in  the  aggre- 
gate the  amount  annually  appropriated  by  the  legis- 
lature for  that  purpose.  The  president  of  the  commis- 
sion may  transfer  officers  or  employees  from  their 
positions  to  other  positions  in  the  department,  or 
abolish  or  consolidate  such  positions.  The  president 
of  the  commission  may  remove  from  office  any  officer 
or  employee  in  the  department." 

**  §  170-b.  Divisions  or  bureaus.  Existing  divisions 
or  bureaus  in  the  department  or  transferred  to  the 
department  shall  continue  until  consolidated  or  abol- 
ished pursuant  to  this  section.  The  president  of  the 
commission  may  consolidate  or  abolish  divisions  or 
bureaus.  Each  division  or  bureau  in  the  department 
shall  be  in  charge  of  a  commissioner  or  deputy  com- 
missioner subject  to  the  supervision  and  direction  of 
the  president  of  the  commission,  and  in  addition  to 
their  respective  duties  as  prescribed  in  this  chapter, 
each  division  and  bureau  and  the  persons  in  charge 
thereof  shall  perform  such  other  duties  as  may  be 
assigned  to  them  by  the  president  of  the  commission. '  * 

Section  171  as  amended  defines  the  powers  of  the 
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State  Tax  Commission  and  contains  eighteen  sdb* 
divisions,  among  such  subdivisions  being  the  fallowing: 

'^  Third.  Make  such  reasonable  rules  and  regula- 
tions not  inconsistent  with  law,  as  may  be  necessary 
for  the  exercise  of  its  powers  and  the  performance  of 
its  duties  under  this  chapter.    •    •    • 

*  *  Eleventh.  Take  testimony  and  proofs,  under 
oath,  with  reference  to  any  matter  within  the  line  of 
its  official  duty.  Any  member  of  such  commission 
may  be  designated  for  that  purpose." 

Section  171-a  reads: 

**  §  171-a.  Eeview  by  commission.  The  members  of 
the  commission,  or  a  majority  of  them,  shall  act  as  a 
body  in 

**  1.  Exercising  the  powers  and  performing  the 
duties  conferred  or  imposed  by  sections  one  hundred 
and  seventy-five  to  one  hundred  and  seventy-eight, 
both  inclusive,  of  this  chapter  on  the  tax  commission 
in  relation  to  appeals  from  decisions  of  boards  of 
supervisors  in  the  equalization  of  assessments  and 
corrections  of  assessment  rolls; 

**  2.  Exercising  the  powers  and  performing  the 
duties  conferred  or  imposed  by  sections  forty-five-a, 
forty-five-b,  forty-five-e,  forty-five-d,  forty-five-e  and 
forty-five-f  of  this  chapter  on  the  tax  commission  in 
relation  to  the  determination  of  the  final  full  and 
equalized  valuation  of  special  franchise  assessments; 

*'  3.  Exercising  the  powers  and  performing  the 
duties  conferred  or  imposed  by  articles  nine,  nine-a 
and  sixteen  of  this  chapter  on  the  tax  conunission  in 
relation  to  the  revision  and  resettlement  of  accounts 
for  taxes  under  such  article,  on  applications  made 
therefor ; 

**  4.  Exercising  the  powers  and  performing  the 
duties  conferred  or  imposed  by  section  two  hundred 
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and  sixty  of  this  chapter  on  the  tax  commission  in 
relation  to  the  apportionment  of  mortgage  taxes. ' ' 

Sections  175  to  178  of  the  Tax  Law,  mentioned  in 
subdivision  1  of  section  171-a  above  quoted,  confers 
the  powers  and  imposes  the  duties  upon  the  Tax  Com- 
mission referred  to  in  the  question  submitted  for 
opinion  herein.  Section  176  of  the  Tax  Law,  included 
in  the  sections  of  the  Tax  Law  mentioned  in  sub- 
division 1  of  section  171-a,  reads  in  part  as  follows : 
**  The  tax  commission  may  prepare  a  form  of  petition 
and  notice  of  appeal  from  decisions  of  the  board  of 
supervisors  in  the  equalization  of  assessments  and 
rules  and  regulations  in  relation  to  brining  such 
appeals  to  hearing  or  trial.  Such  rules  shall  pro- 
vide for  a  hearing  on  the  papers  and  proofs  sub- 
mitted to  the  board  of  supervisors  on  making  the 
equalization,  and  also  for  the  taking  of  additional  evi- 
dence offered  by  either  party.*'  Sections  175  to  178 
of  the  Tax  Law,  mentioned  in  said  subdivision  1  of 
section  171-a  set  forth  in  full  above,  have  reference 
to  a  matter  with  the  line  of  the  ofl&cial  duties  of  the 
Tax  Commission. 

The  duties  of  and  scope  of  authority  of  the  mem- 
bers of  the  Commission,  its  subordinates,  and  of  the 
commissioners  as  a  body  as  determined  by  the  whole 
of  chapter  90  of  the  Laws  of  1921  are  as  follows: 
The  president,  by  virtue  of  the  express  terms  of  the 
statute,  is  the  executive  head  of  the  Commission  and 
shall  have  sole  charge  of  administration  of  the 
department.  In  line  with  his  authority  as  executive 
head  of  the  department,  he  is  authorized  by  section 
170  to  appoint  the  secretary,  and  such  deputies, 
assistants,  etc.,  as  may  be  necessary  not  only  to  per- 
form the  duties  of  the  Commission  but  also  such  as 
may  be  necessary  to  exercise  the  powers  of  the 
Commission. 
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Section  170-b  further  confirms  the  authority  of  the 
president  as  executive  head  of  the  Conunission  by 
granting  him  power  to  supervise  such  bureau  heads 
as  he  may  appoint  and  such  bureau  heads,  whether 
commissioners  or  deputy  conunissioners,  shall,  in 
addition  to  the  duties  imposed  upon  them  by  statute, 
perform  such  other  duties  as  may  be  assigned  to  them 
by  the  president  of  the  Commission. 

In  addition,  the  president  of  the  Commission,  by 
force  of  the  language  found  in  sections  170  and  171-a 
of  the  Tax  Law,  as  amended  by  chapter  90  of  the 
Laws  of  1921,  is  directly  charged  with  the  duty  of 
joining  with  the  other  members  of  the  Commission 
in  the  performance  of  the  duties  relating  to  review 
by  the  Commission  of  the  proceedings  enumerated  in 
section  171-a  of  the  Tax  Law  in  its  present  form.  The 
duties  of  the  other  members  of  the  Commission  are, 
by  the  statute,  of  a  two-fold  nature,  namely : 

1.  Those  specifically  enjoined  by  the  words  of  the 
statute  requiring  that  such  members  shall  join  with 
the  president  in  exercising  the  powers  and  perform- 
ing the  duties  specifically  imposed  by  the  act  on  the 
Commission  as  a  body,  as  such  specification  is  found 
in  the  new  section  171-a  of  the  Tax  Law,  and 

2.  Such  other  duties  as  the  president  of  the  Com- 
mission may  prescribe. 

The  duties  thus  imposed  on  the  president  and  other 
members  of  the  Commission  by  the  Legislature,  in 
plain  language  indicate  an  intent  to  charge  the  mem- 
bers of  the  Commission  or  a  majority  of  them  with 
all  the  duties  detailed  by  the  operation  of  section  171-a 
of  the  Tax  Law  as  amended  by  chapter  90  of  the  Laws 
of  1921,  and  permitted  no  delegation  of  this  respon- 
sibility unless  such  power  of  delegation  can  be  found 
in  some  other  provision  of  the  act.  Section  170-a 
clothes   the   president  of  the  Commission  with  the 
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power  to  appoint  deputies  and  other  subordinates  of 
the  Commission,  but  such  authority  is  limited  to  the 
exercise  of  th^  powers  of  the  Commission  itself  and 
the  Legislature,  having  by  positive  enactment  indi- 
cated the  officials  who  were  to  be  charged  with  per- 
formance of  the  duties  rendered  obligatory  by  the 
provisions  of  section  171-a;  a  delegation  to  a  sub- 
ordinate of  the  Commission,  by  whatever  title  such 
subordinate  might  be  designated,  to  perform  said 
duties,  was  not  within  the  scene  of  the  power  which 
the  president  of  the  Commission  or  the  Commission 
itself  might  exercise  under  the  Tax  Law  as  amended 
by  chapter  90  of  the  Laws  of  1921. 

Section  170-b  of  the  Tax  Law  as  amended  by  chap- 
ter 90  of  the  Laws  of  1921,  authorizes  the  president 
of  the  Commission  generally  to  continue  existing  or 
establish  new  bureaus,  and  provides  that  the  persons 
designated  to  have  charge  of  the  several  bureaus, 
whether  commissioners  or  deputy  commissioners,  in 
addition  to  the  duties  prescribed  by  the  Tax  Law, 
shall  perform  such  other  duties  as  the  president  of 
the  Commission  may  assign.  The  authority  to  assign 
duties  to  the  several  persons  in  charge  of  the  bureaus 
established  pursuant  to  this  section  can  be  exercised 
only  within  the  limits  of  the  authority  conferred  upon 
the  president  of  the  Commission  by  the  whole  act 
itself.  The  designation  of  a  subordinate  of  the  Com- 
mission to  perform  the  duties  enjoined  upon  the  Com- 
mission as  a  body  by  section  171-a  cannot  be  justified 
by  reason  of  the  fact  that  said  duties  are  performed 
in  conformity  with  the  assignment  to  such  duties  by 
the  president  of  the  Commission  pursuant  to  the  pro- 
visions of  section  170-b. 

Section  171-a  of  the  Tax  Law  as  it  existed  prior 
to.  the  enactment  of  chapter  90  of  the  Laws  of  1921, 
is  stiU  in  force  and  is  continued  in  its  entirety,  being 
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now  designated  as  section  171-b.  In  part  it  reads  as 
folio  we:  ''  The  members  of  the  tax  commission,  their 
deputies,  secretary  or  other  officer  or  employee  duly 
designated  and  authorized  by  the  commission  for 
that  purpose  shall  have  power  to  administer  oaths 
and  take  affidavits  in  relation  to  any  matter  or  proceed- 
ing in  the  exercise  of  the  powers  or  duties  of  the  com- 
mission under  this  article." 

Nothing  in  this  section  171-b  modified  the  express 
provisions  of  chapter  90  of  the  Laws  of  1921  requir- 
ing members  of  the  Tax  Commission  or  the  majority 
of  them  to  act  as  a  body  in  the  review  of  proceedings 
mentioned  in  the  four  subdivisions  of  section  171-a  of 
said  chapter  90  of  the  Laws  of  1921.  Section  9  of  the 
Public  Officers  Law  relating  to  *  *  deputies,  their 
appointment,  number  and  duties,"  by  the  language  of 
this  section  is  made  applicable  to  **  every  deputy, 
assistant  or  other  subordinate  officer  whose  appoint- 
ment or  election  is  not  otherwise  provided  for  •  *  *.*' 

The  appointment  of  deputies  and  subordinate  offi- 
cers of  the  Tax  Commission  and  duties  of  the  same 
are  provided  for  in  sections  170-a  and  170-b  of  the 
Tax  Law  as  amended  by  chapter  90  of  the  laws  of 
1921,  and  the  extent  of  authority  that  can  be  delegated 
to  the  deputies  appointed  for  the  purpose  of  the  per- 
formance of  the  duties  and  exercise  of  the  powers 
imposed  and  conferred  by  the  Tax  Law  as  amended 
to  date  are  to  be  gathered  from  the  provisions  of  the 
Tax  Law  as  so  amended. 

None  of  the  provisions  of  chapter  90  of  the  Laws  of 
1921  so  far  noted  would  authorize  the  appointment  or 
designation  of  any  person  by  the  president  or  any 
member  of  the  Commission  to  act  in  the  place  and 
stead  of  the  Commission  or  a  majority  of  the  Com- 
mission, in  the  performance  of  the  duties  devolving 
upon  tiie  Commission  or  a  majority  of  them  as  a  body. 
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as  such  duties  so  devolve  npon  the  Commission  or  a 
majority  of  them  by  the  intent  of  the  Legislature  as 
expressed  in  the  language  of  sections  170  and  171-a 
of  the  Tax  Law  as  amended  by  chapter  90  of  the  Laws 
of  1921. 

The  powers  granted  to  the  Tax  Commission  as  a 
body  under  section  171-a,  to  make  rules,  expressly 
states  in  the  third  subdivision  of  section  171  that  such 
rules  are  not  to  be  inconsistent  with  law  and  nothing 
in  the  power  to  make  rules  would  justify  an  annul- 
ment of  the  positive  assignment  of  certain  definite 
duties  to  definite  officials  by  express  provision  of  the 
Tax  Law  through  the  medium  of  rules  and  regulations 
adopted  pursuant  to  subdivision  3  of  section  171  of 
the  Tax  Law  that  might  provide  for  the  performance 
of  such  definite  duties  by  persons  other  than  the  offi- 
cials nominated  in  the  statute  itself.  With  respect  to 
the  11th  subdivision  of  section  171  of  the  Tax  Law 
as  amended,  relating  to  taking  of  testimony  and 
proof,  etc.,  set  forth  in  full  above,  reference  to  the 
sixteen  articles  comprising  the  Tax  Law  as  amended 
to  date  discloses  that  a  review  by  the  Tax  Commission 
and  a  hearing  as  an  incident  to  such  review  are  pro- 
vided for  in: 

1.  Article  2,  bearing  a  sub-title  **  Mode  of  Assess- 
ment,*' the  particular  sections  of  such  article  pro- 
viding for  such  hearing  being  sections  45-a,  45-b,  45-c, 
45-d,  45-e  and  45-f,  pertaining  to  special  franchise 
valuations. 

2.  Article  8,  sub-title  "Tax  Department  —  State 
Board  of  Equalization  '*  contains  sections  relating  to 
organization  of  Tax  Commission,  its  powers,  etc.,  and 
also  by  operation  of  sections  175  to  178  provides  for 
hearing  and  review  by  the  Tax  Commission  in  appeals 
from  equalizations  made  by  boards  of  supervisors. 
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3,  Article  9,  sub-title  **  Corporation  Tax,*'  author- 
izes a  hearing  and  review  by  the  Commission  of  tax 
assessed. 

4.  Article  9-a,  sub-title  * '  Franchise  Tax  on  Busi- 
ness Corporations,^'  hearing  and  review  by  Tax 
Commission  provided. 

5,  Article  11,  sub-title  **  Tax  on  Mortgages,'*  hear- 
ing and  review  provided  under  section  260  in  relation 
to  apportionment  of  mortgage  tax  on  mortgages  cov- 
ering property  within  and  without  the  State. 

6.  Article  16,  sub-title  *'  Taxes  upon  and  With 
Bespect  to  Personal  Incomes,'*  hearing  and  review  by 
Tax  Commission  provided  for. 

Subdivision  11  of  section  171  of  the  Tax  Law  as 
amended  by  chapter  90  of  the  Laws  of  1921,  quoted  in 
full  above,  relates  to  the  Tax  Commission  as  a  body 
and  refers  to  testimony  and  proofs  taken  under  oath 
with  reference  to  any  matter  within  the  line  of  its 
official  duty. 

The  provisions  of  sections  45-a,  45-b,  45-c,  45-d,  45-e 
and  45-f  of  article  2  of  the  Tax  Law ;  sections  175  to 
178  of  article  8  of  the  Tax  Law ;  article  9-a  of  the  Tax 
Law;  section  260  of  article  11  of  the  Tax  Law  and 
article  16  of  the  Tax  Law,  authorizing  a  review  and 
hearing  by  the  Tax  Commission  in  reference  to  the 
particular  matters  set  forth  in  these  several  sections 
and  articles  mentioned,  impose  a  corresponding  duty 
to  conduct  such  reviews  and  hearings  upon  the  Tax 
Commission  in  its  official  capacity,  such  hearings  and 
reviews  being  in  the  line  of  its  official  duty. 

The  new  section  171-a  of  the  Tax  Law,  added  by 
chapter  90  of  the  Laws  of  1921,  expressly  charges  the 
Commission  or  majority  of  them  to  act  as  a  body  in 
exercising  powers  and  performing  the  duties  con- 
ferre'd  or  imposed  by  sections  45-a,  45-b,  45-c,  45-d, 
45-e  and  45-f  of  article  2  of  the  Tax  Law  (subdivision 
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2  of  section  171-a) ;  sections  175  to  178  of  article  8  of 
the  Tax  Law  (subdivision  3  of  section  171-a) ;  and  by 
section  260  of  article  11  of  the  Tax  Law  (subdivision 
4  of  section  171-a). 

The  language  of  that  part  of  section  170  of  the 
Tax  Law,  as  amended  by  chapter  90  of  the  Laws  of 
1921,  requiring  that  **  The  two  other  members  of  the 
commission  shall  join  with  the  president  in  exercis- 
ing the  powers  and  performing  the  duties  specifically 
imposed  by  this  chapter  on  the  commission  as  a 
body,''  was  an  express  regulation  that  prohibited  the 
delegation  of  the  exercise  of  any  of  the  powers  con- 
ferred or  performance  of  any  of  the  duties  imposed 
by  section  171-a  to  persons  other  than  the  president 
of  the  Commission,  and  the  Commission  acting  as  a 
body  or  the  majority  of  them  in  the  absence  of  some 
other  provision  of  said  act  in  express  and  definite 
terms  authorizing  such  delegation. 

The  exercise  of  powers  conferred  and  performance 
of  duties  imposed  are  both  included  within  the  express 
words  of  the  mandate  of  the  Legislature  wherein  the 
duties  of  the  president  and  other  two  members  of  the 
Commission  or  majority  of  them  acting  as  a  body  are 
defined. 

The  taking  of  proof  and  testimony  in  relation  to 
such  proceedings  as  may  be  had  before  the  Tax  Com- 
mission in  relation  to  appeals  taken  from  equaHza- 
tions  by  supervisors  is  a  matter  within  the  line  of  its 
oflScial  duty,  and  is  also  a  duty  imposed  by  sections 
175  to  178  of  the  Tax  Law,  and,  by  force  of  subdivision 
1  of  section  170-a,  is  a  duty  imposed  upon  the  Com- 
mission or  a  majority  of  them  as  a  body  by  express 
provision  of  law. 

Subdivision  11  of  section  171  as  amended,  is  found 
in  the  portion  of  the  statute  devoted  to  the  definition 
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of  the  powers  and  duties  of  the  State  Tax  Commis- 
sion and  with  the  first  sentence  of  section  171  would 
read  as  follows: 

**  §  171.  Powers  and  duties  of  state  tax  commis- 
sion.   The  state  tax  commission  shall: 

**  Eleventh.  Take  testimony  and  proofs,  under 
oath,  with  reference  to  any  matter  within  the  line  of 
its  official  duty.  Any  member  of  the  commission  may 
be  designated  for  that  purpose." 

The  2d  sentence,  granting  permission  to  the  desig- 
nation of  a  member  of  the  Commission  to  take  such 
testimony  and  proof  under  oath,  indicates  the  power 
to  take  testimony  and  proofs  included  in  the  1st  sen- 
tence of  the  subdivision  was  to  be  exercised  by  the 
Conmiission  as  a  whole;  otherwise  a  designation  of  a 
member  of  said  Commission  to  take  testimony  and 
proofs  would  be  unnecessary.  The  testimony  and 
proofs  mentioned  refer  to  any  matter  within  the  line 
of  the  official  duty  of  the  Commission.  All  of  the 
prooeedings  mentioned  in  the  four  subdivisions  of 
section  170-a  of  the  Tax  Law  as  now  amended  are 
matters  within  the  line  of  the  official  duty  of  the  Com- 
mission, and  the  permission  to  designate  any  member 
of  the  Commission  to  take  proofs  and  testimony  under 
oath  in  any  of  the  proceedings  mentioned  in  the  four 
subdivisions  of  section  171-a  as  amended  warrants 
the  delegation  of  the  authority  to  take  such  testimony 
and  proofs  to  a  member  of  the  commission  and  author- 
ity  to  conduct  the  hearing  had  for  the  purpose  of 
receiving  such  testimony  and  proofs.  This  subdivi- 
sion 11  of  section  171  as  amended  excepts  from  the 
performance  of  the  duties  specifically  enjoined  upon 
the  president  and  other  members  of  the  Commission 
or  majority  of  them  acting  as  a  body,  in  the  perform- 
ance of  such  duties  as  may  be  imposed  upon  them 
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under  the  4th  subdivision  of  section  171-a,  so  much 
of  said  duties  as  require  the  taking  of  testimony  and 
proofs. 

The  Legislature  itself  has  written  this  exception  in 
the  act.  The  degree  of  precision  which  marks  the 
language  of  the  Legislature  in  defining  the  duties  of 
the  president  and  other  members  of  the  Commission 
in  reference  to  matters  mentioned  in  section  171-a  of 
the  Tax  Law  as  amended,  also  characterized  the  lan- 
guage of  the  exception  thereto  in  that  it  mentions  the 
particular  duty  that  may  be  delegated  and  nominates 
the  official  by  title  to  whom  such  delegation  may  be 
made,  and  (by  inserting  the  provision  for  such  dele- 
gation  under  the  general  powers  of  the  Tax  Commis- 
sion) by  whom  such  designation  can  be  made. 

In  the  construction  of  statutes  the  intent  of  the 
Legislature  must  be  primarily  sought  in  the  language 
of  the  statute,  and  if  the  words  employed  have  a  well 
understood  meaning,  are  of  themselves  precise  and 
unambiguous,  in  most  cases,  no  more  is  necessary 
than  to  expound  them  in  their  natural  and  ordinary 
sense.  The  words  in  such  case  ordinarily  best  declare 
the  intention  of  the  Legislature.  Smith  v.  People,  47 
N.  T.  330;  Gillespie  v.  Zittlosen,  60  id.  449;  McKuakie 
V.  Hendrickson,  128  id.  555;  People  ex  rel.  Bockea  v. 
Wemple,  115  id.  302. 

The  language  of  the  Tax  Law  as  amended  imposes 
a  statutory  duty  upon  the  president  of  the  Commis- 
sion and  the  members  thereof  or  a  majority  of  them, 
in  relation  to  all  proceedings  designated  in  section 
171-a  of  chapter  90  of  the  Laws  of  1921.  So  much  of 
such  statutory  duty  as  involves  the  taking  of  testi- 
mony and  proofs  may  be  discharged  by  one  member 
of  the  Commission,  but  this  exception  is  itself  a  duty 
Imposed  by  statute  upon  such  member  of  the  Commis- 
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sion  who  may  be  designated  to  take  such  proofs  and 
testimony  under  oath. 

The  power  to  take  testimony  and  proofs  does  not 
involve  in  itself  performance  of  a  duty  that  is  purely 
ministerial  in  character;  it  is  judicial  in  its  nature, 
involving  the  exercise  of  judgment  and  discretion. 

The  courts  of  this  State  have  expressed  an  opinion 
upon  the  effect  of  words  of  a  statute  imposing  a  statu- 
tory duty  upon  an  official  in  person  and  have  held 
that  when  a  statute  prescribes  certain  duties  to  be 
performed  by  a  State  official  in  person,  such  duties 
cannot  be  delegated.  People  v.  Bank  of  North  America 
75  N.  Y.  547. 

In  addition  it  has  been  uniformly  held  by  the  courts 
of  this  State  that  duties,  not  ministerial  in  character 
but  involving  the  exercise  of  judgment  and  discretion, 
cannot  be  delegated.  Powell  v.  Tuttle,  3  N.  Y.  396; 
Board  of  Excise  of  Delaware  Cownty  v.  Sackrider,  35 
id.  154;  BirdsaU  v.  Clark,  73  id.  73. 

In  construing  the  present  Tax  Law  as  amended  by 
chapter  90  of  the  Laws  of  1921,  it  must  be  presumed 
that  the  Legislature  enacted  this  statute  with  knowl- 
edge of  the  decisions  of  the  courts  construing  the  lan- 
guage used  therein,  unless  it  expressly  appears  that 
the  construction  given  by  the  courts  was  not  intended. 
Pouch  V.  Prudential  Insurance  Co.,  204  N.  Y.  281. 

There  is  no  language  in  chapter  90  of  the  Laws  of 
1921  that  indicates  that  the  Legislature  expressly 
intended  that  the  language  of  that  statute  was  to 
receive  any  other  construction  than  that  which  the 
courts  would  attach  to  such  language  as  indicated  by 
decisions  of  the  courts  rendered  prior  to  its  enact- 
ment. Accordingly  the  powers  of  the  State  Tax  Com- 
mission to  hear  evidence,  take  proof,  pass  upon  legal 
questions  in  the  conduct  of  the  hearing  of  appeals 
from  equalizations  by  boards  of  supervisors  cannot 
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be  delegated  to  a  deputy  tax  commissioner  tinder 
any  provision  of  the  Tax  Law,  and  such  duties  must 
be  performed  by  a  member  or  members  of  the 
Commission. 


In  the  Matter  of  Construing  Section  226  or  the 
Village  Law  and  Section  148  or  the  Highway  Law 
in  Eelation  to  the  Duty  of  a  Village  to  Relocate  Pipes 
in  Highways  to  Conform  to  a  Change  of  Grade  or 
Location  of  a  Federal  Aid  or  State  Highway 

(Attorney-General,  August  4,  1921) 

Tillage  Law,  section  226  —  Highway  Law,  section  148. 

A  village  laying  a  pipe  in  a  highway  for  the  purpose  of  con- 
ducting water  into  the  village  water  system  must  thereafter  at 
its  own  expense,  when  a  Federal  aid  or  State  highway  is  con- 
structed, conform  the  location  of  such  pipes  to  a  change  of 
grade  or  deviation  of  the  highway  through  the  old  right  of 
way. 

Section  148  of  the  Highway  Law  requiring  the  county  to 
acquire  title  for  a  State  or  Federal  aid  highway  does  not  apply 
in  such  a  case. 

Hon.  Herbert  S.  Sisson,  State  Commissioner  of 
Highways,  submitted  an  inquiry,  together  with  a 
request  for  an  opinion  thereon,  as  follows : 

**  A  village  causes  water  pipes  to  be  laid  in  a  public 
highway  for  the  purpose  of  introducing  water  into  and 
through  the  village  under  the  authority  of  section  226 
of  the  Village  Law.  Subsequently  the  public  highway 
is  improved  as  a  Federal  aid  highway.  The  plans  call 
for  a  slight  change  in  grade  and  a  slight  deviation 
from  the  center  line  of  the  old  highway,  there  being  no 
change  however  in  the  existing  right  of  way.  Such 
change  in  grade  and  deviation  from  the  center  line 
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require  a  relooation  of  the  village  water  pipes.  Is  the 
village,  county  or  state  charged  with  the  duty  of 
relocating  such  pipes  and  pajHing  for  such  workT" 

Newton,  Attorney-General,  by  Fennell,  First 
Deputy. —  The  village  of  Greene  in  the  county  of 
Chenango  caused  water  pipes  to  be  laid  up  the  road 
leading  to  Oxford,  in  the  year  1903.  These  water  pipes 
were  laid  under  the  authority  of  section  226  of  the 
Village  Law  which  then  read  as  follows : 

**  Water  pipes  in  highways  outside  of  village.  The 
board  of  water  commissioners  of  a  village  may  oause 
water  pipes  to  be  laid,  relaid  or  repaired  under  any 
public  highway  in  a  county  in  which  any  part  of  such 
village  is  situated,  or  in  an  adjoining  county,  for  the 
purpose  of  introducing  water  into  and  through  the 
village;  and  shall  cause  the  surface  of  such  highway 
to  be  restored  to  its  usual  condition.'* 

A  Federal  aid  highway  is  now  being  constructed  and 
it  becomes  necessary  to  change  the  exact  location  of 
such  pipes. 

It  has  been  frequently  decided  by  the  highest  courts 
of  this  State  that  a  municipal  corporation  when  oper- 
ating a  water  system  acts  not  in  a  governmental 
capacity  but  in  the  same  manner  as  the  proprietor  of 
a  corporate  business.  Oakes  Mfg.  Co.  v.  City  of  New 
York,  206  N.  Y.  221. 

As  a  result  of  being  placed  in  the  same  relative  posi- 
tion as  that  of  a  private  corporation  or  private 
individual,  a  village  comes  under  the  general  rulfe  which 
is :  when  pipes  are  laid  through  streets  or  public  high- 
ways with  the  consent  of  the  duly  constituted  authori- 
ties, the  owners  of  such  pipes  are  not  exempted  from 
the  risk  of  their  location  and  they  may  be  required  to 
make  at  their  own  cost  snch  changes  as  public  con- 
venience or  security  requires.    Matter  of  Deering,  93 
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N.  Y,  361;  New  York  Steam  Co.  y.  Fotmdation  Co.,' 
123  App.  Div.  254,  263. 

Exceptions  to  this  rule  exist  only  under  peculiar 
readings  of  franchises  which  are  in  tiie  nature  of  con- 
tracts, and  in  such  exceptions  it  appears  that  the  exact 
and  specific  location  of  the  easement  has  been  specified. 
The  general  rule  laid  down  above  seems  to  be  prac- 
tically xmif  orm  throughout  the  country. 

In  New  Jersey  it  was  held  that  where  a  city  had  by 
legislative  authority  laid  pipes  for  a  municipal  water 
supply  under  the  streets  of  a  neighboring  city,  the 
right  of  the  latter  city  to  grade  its  streets  waa 
unaffected,  and  that  the  expense  of  lowering  the  pipes 
necessitated  by  such  grading  must  fall  on  the  city 
whose  property  they  were.  Water  Commissioners  v. 
Hudson,  13  N.  J.  Eq.  420. 

Analogous  situations  have  arisen  under  section  102 
of  the  Transportation  Corporations  Law  which  pro- 
vides for  the  erection,  construction  and  maintenance  of 
telephone  and  telegraph  lines  over  public  roads,  streets 
and  highways.  This  section  gives  permission  for  such 
lines  subject  to  the  consent  of  the  local  authorities. 
This  section  together  with  section  52  of  the  Highway 
Law  imposes  a  duty  upon  such  operating  comi>anie8 
to  remove  and  reset  poles,  etc.,  **  when  the  same  con- 
stitute obstructions  to  the  use  of  the  highway  by  the 
traveling  public. ' ' 

In  considering  these  provisions  the  Attorney-Gen- 
eral has  held  that  where  the  plans  for  the  improve- 
ment of  any  such  highway  are  such  as  to  require 
relocation  of  poles  and  wires,  it  is  incumbent  upon  the 
companies  at  their  own  expense  to  relocate  the  same. 
Opinion  of  Attorney-General,  dated  March  21,  1913, 
p.  176.  Opinion  of  Attorney-General,  dated  Septem- 
ber 8, 1904,  p.  366. 

The  1904  opinion  was  rendered  prior  to  the  enact- 
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ment  of  section  52  of  the  Highway  Law  containing  the 
matter  quoted  immediately  above.  This  provision  in 
the  Highway  Law  appeared  first  in  chapter  330  of  the 
Laws  of  1908.  This  general  principle  has  been  applied 
in  many  other  states.    L.  R.  A.,  1917-D,  p.  663. 

The  question  was  incidentally  discussed  in  a  negli- 
gence action  in  this  State.  BaUey  v.  Bell  Telephone 
Co.,  147  App.  Div.  224. 

The  owner  of  property  abutting  upon  a  highway 
which  is  graded  or  changed  by  the  public  authorities 
has  no  right  of  action  nor  any  right  of  damages  unless 
such  right  is  given  by  some  express  statute.  At  com- 
mon law  there  is  no  such  liability.  Smith  v.  Boston  dk 
Alhmy  R.  R.  Co.,  181  N.  Y.  132 ;  New  York  Municipal 
Railway  Corporations  v.  Weber,  226  id.  70;  Matter  of 
Baynes,  140  App.  Div.  735. 

While  all  of  these  cases  and  many  others  which 
could  be  cited  relate  to  abutting  owners,  it  would 
appear  that  the  principle  would  apply  to  easements  in 
the  highway. 

The  village  can  have  no  claim  for  damages  here  for 
the  reason  that  there  is  no  statute  authorizing  the  pay- 
ment thereof.  The  only  possible  authority  is  section 
59  of  the  Highway  Law  which  applies  to  town  high- 
ways only. 

My  attention  has  been  directed  to  section  148  of  the 
Highway  Law  which  provides  as  follows : 

**  Acquisition  of  lands  for  right  of  way  and  other 
purposes.  If  a  state  or  county  highway,  proposed  to 
be  constructed  or  improved  as  provided  in  this  article, 
or  which  shall  have  been  heretofore  constructed,  or 
which  it  is  proposed  to  repair  or  reconstruct  as  pro- 
vided in  article  seven  of  this  chapter,  or  in  which  it  is 
proposed  to  change  the  course  of  a  dangerous  section 
thereof,  shall  deviate  from  the  line  of  a  highway 
already  existing,  the  board  of  supervisors  of  the  county 
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where  such  highway  is  located,  shall  acquire  land  for 
the  r^uisite  right  of  way  prior  to  the  advertisement 
for  proposals.  The  board  of  supervisors  may  also 
acquire  lands  for  the  purpose  of  obtaining  gravel, 
stone  6r  other  material^  when  required  for  the  con- 
struction, reconstruction,  improvement  or  maintenance 
of  highways,  or  for  spoil  banks  together  with  a  right 
of  way  to  such  spoil  banks  and  to  any  bed,  pit,  quarry, 
or  other  place  where  such  gravel,  stone  or  other 
material  may  be  located.  ^ ' 

This  section  plainly  indicates  that  county  boards 
of  supervisors  are  only  required  to  acquire  lands  for 
rights  of  way  when  it  becomes  necessary  to  run  a  por- 
tion of  the  improved  highway  over  private  land.  There 
would,  of  course,  be  no  necessity  of  acquiring  right  of 
way  when  the  traveled  portion  of  the  newly  con- 
structed highway  merely  enters  upon  a  part  of  the 
former  untraveled  portion. 

**  It  is  a  rule  of  the  common  law  that  all  legislative 
grants  of  privilege  are  to  be  liberally  interpreted  in 
favor  of  the  public,  and  strictly  interpreted  against 
the  grantee.  •  •  •  In  this  country  the  rule  is  par- 
ticularly applicable  to  grants  of  special  franchises  and 
privileges  to  corporartions,  such  grants  being  fre- 
quently expressed  in  the  language  of  the  grantees  and 
passed  upon  their  solicitation  and  primarily  for  their 
benefit.  A  grant  of  public  lands,  though  not  con- 
strued so  strictly  as  to  defeat  the  intent  of  the  legis- 
lature or  withhold  what  is  given  either  expressly  or 
by  fair  implication,  is  nevertheless  not  liberally  con- 
strued.'* 1  McKinney's  Consolidated  Laws  of  New 
York,  207. 

Under  this  rule  of  construction  it  cannot  be  reason-, 
ably  inferred  from  section  226  of  the  Villag:e  Law  that 
the  legislature  ever  intended  to  ^ive  such  a  right  in 
the  highway  as  might  interfere  with  future  road  im- 
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provement.  It  is  entirely  reasonabk  to  say  that  they 
did  intend  to  give  a  permanent  easement  for  the  village 
water  pipes,  but  they  did  not  intend  to  let  them  stay 
in  any  exact  location,  if  subsequent  improvements  to 
the  road  were  made. 

I,  therefore,  reach  the  conclusion  that  the  village  of 
Greene  is  required  to  conform  the  location  of  its  water 
pipes  in  the  Greene-Oxford  highway  to  the  change  in 
grade  and  deviation  from  the  old  center  line,  and  that 
the  expense  thereof  should  be  paid  by  such  village. 


In  the  Mafter  of  Construing  Code  of  Ctvtl  Procedttrb, 
Section  3311,  and  Tax  Law,  Sections  229,  234,  in 
Belation  to  the  Fees  Charged  by  Stenographers  for 
Minutes  of  Hearings  Before  the  State  Tax  Com- 
mission 

(Attorney-General,  August  8,  1921) 

Stenographers  —  fees  —  Code  of  Civil  Procedure,*  section  3311  — 
Tax  Law,  sections  229,  234  —  State  Tax  Commission. 

The  provisions  of  the  Code  of  Civil  Procedure,  specifying 
the  sums  which  stenographers  may  lawfully  demand  and  re- 
ceive, pertain  to  official  stenographers  of  the  courts  only  and 
such  provisions  cannot  by  implication  be  extended  to  include 
any  of  the  employees  of  the  State  Tax  Commission. 

The  State  Tax  Commission  submitted  an  inquiry, 
together  with  a  request  for  an  opinion  thereon,  as  fol- 
lows: 

' '  Do  the  provisions"  of  the  Code  of  Civil  Procedure, 
pertaining  to  the  charges  by  court  stenographers  for 
minutes  of  hearings  apply  to  stenographers  or 
employees  of  the  State  Tax  Commission!" 
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Newton,  Attorney-General,  by  Fennell,  First 
Deputy. —  The  provisions  of  law  relative  to  the  fees 
that  may  be  lawfully  charged  by  stenographers  in  the 
several  courts  of  the  State  are  found  in  the  Judiciary 
Law  and  in  the  Code  of  Civil  Procedure. 

Section  303  of  the  Judiciary  Law  reads  as  follows: 
'^  Stenographers  must  furnish  copies  of  proceedings  to 
parties  on  payment  of  fees.  Each  stenographer  speci- 
fied in  this  chapter  or  the  code  of  civil  procedure,  must, 
upon  request,  furnish,  with  all  reasonable  diligence,  to 
the  defendant  in  a  criminal  cause,  or  a  party,  or  his 
attorney  in  a  civil  cause,  in  which  he  has  attended  the 
trial  or  hearing,  a  copy,  written  out  at  length  from  his 
stenographic  notes,  of  the  testimony  and  proceedings, 
or  a  part  thereof,  upon  the  trial  or  hearing,  upon  pay- 
ment, by  the  person  requiring  the  same  of  the  fees 
allowed  by  law    •     *     *." 

The  authorization  to  charge  fees  as  far  as  this  sec- 
tion confers  such  authority,  is  limited  to  the  steno- 
graphers specified  in  chapter  30  of  the  Consolidated 
Laws  being  commonly  known  as  the  Judiciary  Law  or 
stenographers  specified  in  the  Code  of  Civil  Procedure. 
The  amount  of  fees  to  be  exacted  by  stenographers 
lawfully  entitled  to  demand  the  same  is  ascertained  by 
a  reference  to  such  fees  as  are  allowed  by  law. 

Section  290  of  the  Judiciary  Law  reads  as  follows : 
**  Stenographers  are  officers  of  court.  Bach  steno- 
grapher, specified  in  this  chapter  of  the  code  of  civil 
procedure  is  an  officer  of  the  court  or  courts,  for  or  by 
which  he  is  appointed.  V^ 

Section  294  of  the  Judiciary  Law  provides:  '*  Steno- 
graphers of  courts  must  file  oath  of  office.  Each  steno- 
grapher specified  in  this  chapter  of  the  code  of  civil 
procedure,  before  entering  upon  the  discharge  of  his 
duties,  must  subscribe  the  constitutional  oath  of  office, 
and  file  the  same  in  the  office  of  the  clerk  of  the  court, 
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or,  in  the  supreme  court,  in  the  office  of  the  clerk  of 
the  county  where  the  term  sits,  or  the  judge  resides, 
by  which  or  by  whom  he  is  appointed/* 

By  force  of  section  304  of  the  Judiciary  Law  the 
provisions  of  said  law  relating  to  stenographers  are 
made  applicable  to  assistant  stenographers. 

The  stenographers  mentioned  in  the  said  Judiciary 
Law  are  those  appointed  for  duties  connected  with  the 
Supreme  Court  and  the  Appellate  Division  thereof  and 
the  County  Courts.  Section  266  of  the  Code  of  Civil 
Procedure  provides  for  a  stenographer  for  the  Court 
of  Claims. 

Section  332  of  the  Code  of  Civil  Procedure  provides 
for  a  stenographer  for  the  City  Court  of  New  York, 
Section  2495  of  the  Code  of  Civil  Procedure  provides 
for  the  appointment  of  a  stenographer  by  the  surro- 
gate of  each  of  the  counties  of  New  York,  Kings,  Erie, 
Albany,  Westchester,  Monroe  and  Queens.  Section 
2496  of  the  Code  of  Civil  Procedure  authorizes  the 
surrogates  of  the  several  counties  of  the  State  other 
than  the  counties  of  New  York,  Kings,  Bronx,  Albany, 
Westchester,  Hamilton,  Queens,  Richmond,  Monroe 
and  Erie  to  appoint  and  at  pleasure  remove  a  stenog- 
rapher. Section  2497  of  the  Code  of  Civil  Procedure 
reads  as  follows : 

'*  Duties  of  stenographer.  The  stenographer  of  a 
surrogate's  court  must  under  the  direction  of  the 
surrogate,  take  full  stenographic  notes  of  all  proceed- 
ings  in  which  oral  proofs  are  given,  except  where  the 
surrogate  otherwise  directs.  The  testimony  must  be 
legibly  written  out  at  length  by  him,  from  his  notes, 
when  required  by  the  surrogate;  and  the  minutes 
thereof,  as  so  written  out  must,  after  being  authenti- 
cated, as  prescribed  in  the  next  section,  be  filed  in  the 
surrogate's  office,  and  in  all  cases  his  stenographic 
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books  must  be  so  filed  and  remain  in  the  surrogate's 
oflfice  five  years. '* 

A  provision  is  m-ade  by  law  for  the  payment  of  fees 
of  stenographers  appointed  pursuant  to  section  2496 
of  the  Code  of  Civil  Procedure,  which  section  excepts 
the  stenographers  appointed  by  the  surrogates  of  the 
respective  counties  of  New  York,  Kings,  Bronx, 
Albany,  Westchester,  Hamilton,  Queens,  Richmond, 
Monroe  and  Erie,  in  section  2500  of  the  Code  of  Civil 
Procedure,  which  reads  as  follows : 

*^  Fees  of  stenographer  acting  or  taking  testimony 
in  surrogate's  court.  A  stenographer,  appointed  or 
acting  pursuant  to  sections  2496  and  2497  of  this  act, 
may  charge  and  receive  a  sum  not  exceeding  six  cents 
per  folio  for  furnishing  a  copy  of  the  minutes,  pro- 
ceedings and  testimony  taken  in  surrogate's  court  to 
any  person  who  applies  for  the  same/' 

Article  5  of  chapter  21  of  the  Code  of  Civil  Pro- 
ijedure  is  devoted  to  regulating  the  amount  of  fees  of 
oificers  mentioned  throughout  such  Code  generally  and 
section  3311  as  found  in  said  article  5  of  chapter  21 
of  the  Code  of  Civil  Procedure  reads  as  follows : 

**  Stenographer's  fees.  Except  where  otherwise 
agreed  or  when  special  provision  is  otherwise  made 
by  statute,  a  stenographer  is  entitled,  for  a  copy  fully 
written  out  from  his  stenographic  notes  of  the  testi- 
mony, or  any  other  proceeding,  taken  in  an  action,  or  a 
special  proceeding  in  a  court  of  record,  or  before  a 
judge  or  justice  thereof,  and  furnished,  upon  request, 
to  a  party  or  his  attorney,  to  the  following  fees  for 
each  folio :  In  a  trial  or  special  term  of  any  court,  ten 
cents ;  and  for  the  copy  of  the  testimony,  required  to 
be  made  in  any  proceeding  for  the  record  of  the  surro- 
gate'a  court  of  the  counties  of  New  York,  Bronx,  Kings 
and  Erie,  ten  cents ;  and  the  surrogate  may  order  that 
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the  fees  for  such  record  copy  be  paid  out  of  the  estate 
to  which  the  proceeding  relates.  ^ ' 

This  section  last  quoted  has  been  construed  as  per- 
taining to  official  stenographers  only.  Eckstein  v. 
ScUeimer,  62  Misc.  Rep.  635. 

Article  10  of  chapter  60  of  the  Consolidated  Laws, 
commonly  known  as  the  Tax  Law,  provides  for  taxes 
assessed  upon  taxable  transfers  and  comprises  sec- 
tions 220  to  225,  both  inclusive,  of  said  Tax  Law.  The 
stenographers  appointed  pursuant  to  the  provisions  of 
section  229  or  234  of  the  Tax  Law,  being  chapter  60 
of  the  Consolidated  Laws,  as  said  chapter  now  reads 
by  virtue  of  the  amendments  contained  in  chapter  90 
of  the  Laws  of  1921  and  chapter  476  of  the  Laws  of 
1921  are  employees  of  the  State  Tax  Commission  and 
are  subject  in  the  discharge  of  their  respective  duties 
to  such  regulation  as  the  Tax  Commission  or  the 
president  of  the  Tax  Commission  may  prescribe.  In 
no  sense  can  they  be  termed  official  stenographers  of 
the  surrogate's  court.  Provision  for  their  appoint- 
ment is  found  solelv  in  the  Tax  Law. 

The  provisions  of  the  Judiciary  Law  pertaining  to 
stenographers,  quoted  above,  in  express  terms  are 
limited  to  the  stenographers  specified  in  the  Judiciary 
Law  and  in  the  Code  of  Civil  Procedure. 

The  provisions  in  the  Code  of  Civil  Procedure 
specifying  the  sums  which  stenographers  may  lawfully 
demand  and  receive  pertain  to  official  stenographers 
of  the  courts  only  and  such  provisions  cannot  by  impli- 
cation be  extended  to  include  any  of  the  employees  of 
the  State  Tax  Commission. 
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In  the  Matter  of  Defining  the  Power  of  the  State 
Treasurer  in  Relation  to  Refunding  Fines  for  Vio- 
lations of  the  Conservation  Law  upon  Reversal  or 
Modification  of  the  Judgment  of  Conviction 

(Attomey-Qeneral,  August  22,  1921) 

State  Treasurer  —  lines  paid  to  him  by  Conservation  Oommissioii 
—  refunding. 

Where  fines  for  violations  of  the  Conservation  Law  have  been 
paid  over  by  the  Conservation  Commission  to  the  State  Treas- 
urer, they  may  not  be  refunded  to  the  person  paying  such  fines 
npon  the  reversal  or  modification  of  the  judgment  of  convic- 
tion, except  by  appropriation  of  the  Legislature. 

• 

The  State  Conservation  Commissioner  and  the 
State  Treasurer  submitted  an  inquiry,  together  with 
a  request  for  an  opinion  thereon,  as  follows : 

**  Can  the  State  Treasurer  upon  a  certified  copy  of 
an  order  of  the  County  Court,  by  which  a  judgment 
of  conviction  of  violation  of  the  Conservation  Law  is 
modified  so  as  to  reduce  the  fine  of  a  defendant  from 
one  hundred  dollars  to  twenty-five  dollars  and  as  thus 
modified  affirmed,  pay  to  such  defendant  the  difference 
between  the  fine  imposed  and  the  amount  thereof  as 
modified  when  such  fine  has  been  paid  over  to  the  State 
Treasurer  by  the  Conservation  Commission  prior  to 
the  making  and  entry  of  the  order  modifying  the 
judgment  of  conviction!  '' 

Newton,  Attorney-General. —  On  the  13th  day  of 
February,  1921,  three  defendants  were  convicted 
by  a  Court  of  Special  Sessions  held  by  a  justice 
of  the  peace  for  a  violation  of  section  176  of  the 
Conservation  Law  and  each  of  them  fined  $100. 
Upon  appeal  from  such  judgment  of  conviction, 
on  the  15th  day  of  July,  1921,  the  County  Court 
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made  an  order  modifying  such  judgment  of  con- 
viction by  reducing  each  fine  from  $100  to  $25  and 
affirming  the  judgment  of  conviction  as  thus  modified. 
The  order  of  affirmance  further  provided :  '  *  that  the 
treasurer  of  the  State  of  New  York  or  other  officer 
holding  said  fine  upon  the  service  upon  him  of  a  cer- 
tified copy  of  this  order  pay  ^*  to  each  of  the  defend- 
ants the  sum  of  $75,  the  difference  between  the  fines 
as  originally  imposed  and  the  amount  thereof  as 
prescribed  by  the  order  modifying  and  affirming  the 
judgment  of  conviction.  After  the  judgment  of  con- 
viction and  before  the  order  of  the  County  Court  upon 
the  appeal  therefrom,  the  Conservation  Commission 
had  remitted  to  the  State  Treasurer  the  amount  of  the 
fines  received  by  it  paid  upon  such  judgment  of  con- 
viction, and  such  moneys  had  been  covered  into  the 
general  fund  of  the  treasury  of  the  State. 

The  inquiry  is:  **  Can  the  State  Treasurer  pur- 
suant to  the  direction  of  such  order  pay  over  to  the 
defendants  the  amounts  prescribed  thereby!  '^ 

Section  29  of  the  Conservation  Law  provides  that: 
**  •  •  •  fines  for  violation  of  any  of  the  provisions 
of  said  article  shall  be  paid  within  thirty  days  after 
receipt  thereof  to  the  commission.'* 

It  then  permits  the  application  by  the  Commission 
of  so  much  of  such  fines  as  is  necessary  to  the  pay- 
ment of  certain  expenses  but  makes  no  provision  for 
the  disposition  of  the  balance,  if  any,  of  such  fines. 
However,  by  section  37  of  the  State  Finance  Law,  it 
is .  provided  that :  *  *  every  state  •  •  •  commission 
•  •  •  receiving  money  for  or  on  behalf  of  the  state 
from  •  •  •  fines  •  •  •  shall  on  the  fifth  day  of 
each  month  pay  to  the  state  treasurer  all  such  moneys 
received  during  the  preceding  month    *    •    •.'* 

Article  III,  section  21,  of  the  Constitution,  so  far 
as  pertinent,  provides:  **  No  money  shall  ever  be  paid 
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out  of  the  treasury  of  this  State  or  any  of  its.  funds, 
or  any  of  the  funds  under  its  management,  except  in  i 
pursuance  of  an  appropriation  by  law;    *    •    •  »> 

The  law  clearly  provides  that  moneys  collected  by* 
magistrates  for  fines  for  violation  of  the  Conserva- 
tion Law  shall  be  paid  over  to  the  Conservation  Com- 
mission (Conservation  Law,  §  29)  and  in  turn  that- 
that  Commission  shall  pay  over  such  moneys,  except 
such  portion  thereof  as  are  applied  to  the  payment 
of  the  collection  of  fines  or  the  compensation  of  special  ^ 
game  protectors  to  the  State  Treasurer,  on  or  before 
the  fifth  day  of  the  month,  succeeding  their  collection. 
State    Finance    Law,    supra.      These    moneys    then 
become  funds  of  the  State  and  may  not  be  disbursed 
by  the  treasurer  except  in  conformity  to  article  III, 
section  21,  of  the  Constitution  above  quoted. 

This  department  in  1911  rendered  an  opinion  to  the 
Secretary  of  State  in  which  it  held  that  the  Secretary 
of  State,  in  his  discretion,  might  refund  to  persons 
applying  for  chauffeurs'  licenses,  and  whose  applica- 
tion was  denied,  license  fees  paid  by  them  into  the 
State  treasury  through  the  Secretary  of  State's  office, 
and  that  the  Comptroller  might  draw  a  warrant  for 
such  am^ounts  upon  the  theory  that  such  money  was 
paid  into  the  treasury  by  mistake  and  was  not  State 
funds  within  the  meaning  of  the  Constitution.  In  that 
opinion,  however,  was  quoted  section  4  of  the  State 
Finance  Law  as  it  then  read:  **  Whenever  the  comp- 
troller shall  be  satisfied  that  moneys  have  been  paid 
into  the  treasury  through  mistake,  he  may  draw  his 
warrant  therefor  on  the  treasurer,  in  favor  of  the 
person  who  may  have  made  such  payment;  but  this 
provision  shall  not  extend  to  payments  on  account  of 
taxes,  nor  to  payments  on  bonds  and  mortgages. " 

It  is  significant  as  bearing  on  the  question  now 
before  us  that  section  4  of  the  State  Finance  Law  has 
been  radically  amended  since  that  opinion  was  ren- 
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dcred  by  eliminating  the  provision  above  quoted  and 
providing  in  lieu  thereof:  **  The  Comptroller  shall: 
•  •  •  5.  Draw  warrants  on  the  treasury  for  the 
payment  of  the  moneys  directed  by  law  to  be  paid 
out  of  the  treasury,  but  no  such  warrant  shall  be 
drawn  unless  authorized  by  law,  and  every  such  war- 
rant shall  refer  to  the  law  under  which  it  is  drawn/' 

The  discretion  vested  in  the  Comptroller  in  1911 
thus  seems  to  have  been  withdrawn  and  the  statute 
regulating  his  duties  made  mandatory. 

I  am  of  the  opinion,  therefore,  that  when  fines  col- 
lected under  the  Conservation  Law  have  been  paid  to 
the  State  Treasury  pursuant  to  law  they  become  the 
funds  of  the  State  and  may  not  be  paid  out  of  the 
treasury  except  upon  an  appropriation  by  an  act  of 
the  Legislature.  I  advise  that  the  order  directing  the 
State  Treasurer  to  pay  over  such  moneys  is  nugatory. 

The  remedy  of  the  claimants  is  either  by  special 
appropriation  covering  their  cases  or  by  resort  to 
the  Court  of  Claims.  The  latter  course,  however, 
would  seem  to  be  superfluous  as  the  amount  due  them 
is  definitely  and  finally  fixed. 


In  the  Matter  of  the  Claim  of  Elizabeth  Hager  for 
Compensation  for  Herself  and  Child  for  the  Death 
of  Frederick  Hager,  against  Van  Camp  Prod- 
ucts Company,  Employer,  and  Employers^  Liabiltty 
Assurance  Corporation,  Ltd,,  Insurance  Carrier 

Case  No.  1941225 

(State  Indnstrial  Board,  August  18,  1921) 

An  employee,  wMle  in  the  course  of  his  employment  as  a 
travdhig  salesman,  and  while  traveling  hy  boat,  f  eU  into  the 
Bappahannock  Biver,  in  the  state  of  Virginia^  and  was 
drowned  —  award  to  widow  and  minor  child. 
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This  claim  came  on  for  hearing  before  the  State 
Industrial  Commission  at  its  offices  124  East  Twenty- 
eighth  street,  New  York  city,  on  January  15,  1920,  at 
which  time  an  award  was  made  for  death  benefits. 
Thereafter  on  March  21,  1921,  the  carrier  raised  the 
question  of  jurisdiction,  and  the  case  was  reopened. 
Hearings  were  held  on  April  5,  1921,  and  May  10, 
1921,  at  which  latter  time  the  previous  award  was 
affirmed. 

The  State  Industrial  Board,  by  virtue  of  chapters 
50  and  60  of  the  Laws  of- 1921,  is  the  successor  to  the 
State  Industrial  Commission  in  this  case. 

Charles,  D.  Newton,  Attorney-General,  for  State 
Industrial  Board. 

Bertrand  L.  Pettigrew,  for  employer  and  insurance 
carrier. 

Andrew  H.  Scoble,  for  claimants. 

By  the  Board. — AU  the  evidence  submitted  having 
been  heard  and  duly  considered,  the  State  Industrial 
Board  makes  its  conclusions  of  fact  and  award  as 
follows : 

On  October  11,  1919,  the  day  on  which  Frederick 
Hager  sustained  the  injuries  which  resulted  in  his 
death,  he  resided  at  82  Hull  street,  Brooklyn,  N.  Y., 
and  was  employed  by  Van  Camp  Products  Company, 
packers  and  distributers  of  canned  vegetables,  whose 
office  is  at  100  Hudson  street,  New  York  city. 

On  said  date,  the  deceased  was  working  for  his 
employer  in  the  regular  course  of  his  employment  as 
a  traveling  salesman  and  while  traveling  by  boat  from 
Urbanna,  Va.,  to  Irvington,  Va.,  fell  into  the  Rappa- 
hannock river  and  was  drowned. 
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The  average  weekly  wage  of  Frederick  Hager  was 
the  sum  of  twenty-three  dollars  and  eight  cents. 

The  deceased  met  his  death  while  away  from  the 
plant  of  his  employer  on  a  business  trip. 

The  injuries  which  resulted  in  the  death  of  Fred- 
erick Hager  were  accidental  injuries  and  arose  out  of 
and  in  the  course  of  his  employment. 

Frederick  Hager  left  him  surviving  his  widow, 
Elizabeth  Hager,  aged  thirty-two  years  and  a  son, 
Frederick  W.  Hager,  aged  ten  years. 

Award  of  compensation  is  hereby  made  against 
Van  Camp  Products  Company,  employer,  and  the 
Employers'  Liability  Assurance  Corporation,  Ltd., 
insurance  carrier,  to  Elizabeth  Hager,  widow,  aged 
thirty-two  years,  at  the  rate  of  $6,924  weekly  during 
widowhood  with  two  years'  compensation  in  one  sum 
upon  remarriage;  to  Frederick  W.  Hager,  son,  aged 
ten  years,  at  the  rate  of  $2,308  weekly  until  he  shall 
arrive  at  the  age  of  eighteen  years;  and  to  John  H. 
Camp,  in  the  sum  of  $100  on  account  of  the  funeral 
expenses  of  Frederick  Hager,  deceased. 

Present  payment  pursuant  to  said  award  is  due  and 
payable  in  the  sum  of  $101.53  for  the  period  from 
October  11,  1919,  to  December  27,  1919,  and  there- 
after  $18.46  in  bi-weekly  payments  during  the  time 
set  forth  in  the  preceding  paragraph.  The  employer 
and  insurance  carrier  are  to  be  credited  with  all  pay- 
ments made  on  account  of  this  award. 
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In  the  Matter  of  the  Complaint  of  F.  V,  Whitbeck 
and  Four  Others  of  Lamson,  Onondaga  County, 
against  Seneca  Eiver  Power  Company,  Alleging 
Refusal  to  Furnish  Electricity  to  Complainants' 
Besidences  and  Buildings  unless  Bonds  are 
Purchased 

Case  No.  216 

(Pnblic  Service  Commission,  September  1,  1921) 

Electric  lighting  companies  —  extension  of  distribntion  system  — 
Transportation  Corporations  Law,  §  62. 

Company   ordered    to    extend   its    distribution   system    and 
.    supply  electric  energy  to  petitioners. 

F.  V.  Whitbeck,  in  person. 

F.  W.  Coats,  in  person. 

C.  H.  Fancher,  in  person* 

T.  C.  Lewis,  in  person. 

I.  Woolford,  Sr.,  in  person. 

S.  B.  Storer,  president,  Seneca  River  Power  Com- 
pany. 

G.  W.  Pulver,  treasurer,  Seneca  Biver  Power  Com- 
pany. 

J.  R.  Mclntyre,  superintendent,  Seneca  River  Power 
Company. 

By  the  Commission. —  F.  V.  Whitbeck  of  the  ham- 
let of  Lamson,  town  of  Lysander,  Onondaga  county, 
petitioned  the  Commission  on  behalf  of  himself  and 
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four  others  residing  in  the  immediate  vicinity,  to  order 
the  Seneca  River  Power  Company  to  extend  its  elec- 
tric lines  and  furnish  service.  The  company  has 
existing  distribution  lines  in  this  hamlet,  such  lines 
passing  within  100  feet  of  two  of  the  applicants  who 
now  desire  service,  the  other  three  applicants  being  a 
short  distance  away. 

Under  section  62  of  the  Transportation  Corpora- 
tions Law,  the  company  would  be  required  to  furnish 
service  to  those  applicants  within  100  feet,  but  in  this 
present  case  all  five  applicants  have  been  considered 
together,  and  estimates  are  based  on  the  cost  of  fur- 
nishing service  to  all  five.  From  the  papers  filed  in 
the  case  and  the  exhibits  and  testimony,  it  appears 
that  it  will  cost  approximately  $525  to  furnish  service 
to  all  five  applicants,  or  $105  for  each  consumer 
supplied. 

The  company  now  has  on  file  with  the  Conunission, 
service  classification  No.  1,  effective  September  20, 
1919,  town  of  Lysander,  which  is  as  follows: 

''  12^  per  K.  W.  H. 

**  Minimum  charge  $1.11  per  month  except  that  in 
case  of  isolated  customers  or  small  groups  of  cus- 
tomers a  rate  of  25^  per  K.  W.  H.  will  be  charged  for 
the  first  ten  K.  W.  H.  used  per  month,  and  12^  per 
K.  W.  H.  for  all  over  10  K.  W.  H.  per  month,  minimum 
net  charge  of  $2.50  per  month 

'^  Bills  are  subject  to  a  discount  of  ten  per  cent  if 
paid  on  or  before  the  tenth  day  of  the  month  follow- 
ing that  in  which  service  was  rendered,  except  that 
the  minimum  charge  of  $2.50  per  month  for  isolated 
customers  is  net,  with  the  ten  per  cent  discount  apply- 
ing only  to  K.  W.  H.  used  in  excess  of  the  first  ten.*' 

This  rate  was  filed  by  order  of  the  Commission  as  a 
result  of  a  careful  study  in  a  complaint  greatly  similar 
to  this  one  (Case  No.  6774).    The  petitioners  in  the 
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present  case  believe  that  they  should  receive  the  bene- 
fit of  a  minimum  net  charge  of  one  dollar  per  month 
per  consumer;  but  in  the  judgment  of  the  Commis- 
sion, they  come  directly  within  the  scope  of  the  rate 
which  provides  a  n[iinimum  net  charge  of  two  dollars 
and  fifty  cents  per  month.  The  company  would  then 
derive  a  minimum  revenue  of  one  hundred  and  fifty 
dollars  per  year  from  these  five  consumers,  or  one 
dollar  for  each  three  dollars  and  fifty  cents  of  esti- 
mated capital  expenditures  for  distribution  and  serv- 
ice construction. 

In  the  case  previously  cited  (Case  No.  6774)  it  was 
computed  that  the  cost  of  construction  for  serving 
the  one  consumer  would  be  ninety-six  dollars  and 
twenty-two  cents,  and  the  company  was  ordered  to 
furnish  service  without  cost  to  the  consumer  for  the 
construction,  subject  to  the  rates  shown  in  service 
classification  No.  1,  which  the  company  was  required 
to  file.  The  estimated  cost  of  construction  per  con- 
sumer in  the  present  proceedings  is  very  little  greater 
than  in  Case  No.  6774,  and  the  exhibits  filed  show  that 
there  is  a  possibility  of  connecting,  additional  con- 
sumers at  small  additional  expense.  The  company 
should,  therefore,  be  required  to  extend  its  lines  and 
furnish  service  to  the  five  petitioners,  without  cost  for 
construction.  For  the  protection  of  the  company, 
the  five  petitioners  in  this  case  should  be  required 
to  sign  the  application  blank  used  by  the  company 
and  comply  with  the  rules  and  regulations  relating  to 
deposits,  etc.,  before  the  company  extends  its  distri- 
bution and  service  lines.    It  is  therefore 

Ordered,  (1)  That  the  Seneca  Eiver  Power  Com- 
pany shall  extend  its  distribution  system  in  the  ham- 
let of  Lamson,  install  the  necessary  service  connec- 
tions and  meters,  and  supply  F.  V.  Whitbeck  and  the 
other  four  petitioners  in  this  case  with  electric  energy, 
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according  to  its  service  classification  No.  1,  effective 
September  20, 1919,  town  of  Lysander. 

(2)  That  P.  V,  Whitbeck  and  the  other  four  peti- 
tioners shall  be  required  to  sign  the  usual  applica- 
tion blank  of  the  company  and  comply  with  the  rules 
and  regulations  relating  to  deposits,  etc.,  and  upon 
receipt  of  such  signed  applications  the  company  shall 
forthwith  proceed  with  said  work  and' complete  same 
as  rapidly  as  practicable. 

(3)  Unless  the  signed  application  blanks  of  all  five 
petitioners  shall  be  received  by  the  company  within 
ninety  days  from  the  date  of  this  order,  this  order 
shall  become  of  no  effect. 

(4)  That  the  respondent  shall  notify  the  Commis- 
sion within  thirty  days  after  service  of  this  order  as 
to  its  acceptance  thereof,  and  the  petitioners  shall 
notify  the  company  within  twenty  days  whether  they 
desire  service  upon  the  terms  herein  fixed. 


In  the  Matter  .of  the  Complaint  of  Joseph  Michaels 
of  the  Town  of  Darien,  Genesee  County,  against 
Dabien  Telephone  Company  as  to  Removal  of 
Telephone  for  Non-Payment  of  Business  Rate 

Case  No.  180 

(Public  Service  Commission,  September  8,  1921) 

Telephone  companies  —  rates  —  discrimination. 

Company  endeavored  to  charge  complainant  a  business  rate 
on  the  ground  that  he  transacted  a  considerable  business  in 
oattle  buying  in  addition  to  his  regular  farming  business. 
Ordered,  that  company  re-establish  residence  telephone  service 
and  charge  same  rate  fixed  by  tariffs  for  other  rural  residence 
subscribers. 
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Charles  B,  Prescott,  for  complainant. 

Stedman  &  Waterman    (by  Mr.  Waterman),  for 
respondent. 

By  thb  Commission, —  The  complainant,  Joseph 
Michaels,  a  farmer  and  cattle  buyer,  alleged  by  com- 
plaint dated  July  7,  1921,  that  the  Darien  Telephone 
Company  had  discriminated  against  him  by  demand- 
ing the  payment  of  a  business  rate  while  other 
farmers  were  allowed  a  residence  rate  at  twelve  dol- 
lars per  year  l^s  and  that  upon  his  refusal  to  pay 
this  difference  the  telephone  company  had  discon- 
tinued his  service.  The  case  was  heard  in  Batavia 
on  August  24,  1921,  by  an  officer  of  this  Conomission 
and  under  its  authorization  who  reported  the  testi- 
mony to  this  Commission  as  required  by  statute ;  and 
this  Commission  having  carefully  considered  such 
testimony,  consisting  of  oral  evidence  of  witnesses 
and  exhibits  filed;  and  it  appearing  that  there  were 
no  facts  in  dispute  and  that  the  issue  was  whether 
the  telephone  company  was  entitled  to  charge  the 
complainant  a  business  rate  on  the  ground  that  he 
transacted  a  considerable  business  in  cattle  buying 
in  addition  to  his  regular  farming  business  and  that 
the  distinction  in  this  respect  and  the  classification 
of  the  service  as  between  business  and  residence  as 
applied  to  his  service  and  the  service  of  other  farmers 
in  the  neighborhood  who  were  also  subscribers  and 
who  were  given  residence  rates  although  they  trans- 
acted some  business  more  or  less  outside  their 
occupation  as  farmers,  rested  entirely  on  the  will  and 
judgment  of  the  telephone  company;  and  it  being 
apparent  in  the  judgment  of  this  Commission  that 
such  distinction,  classification  and  practice  cannot  be 
applied  as  between  this  complainant  and  his  neigh- 
boring farmers  without  unlawful  discrimination,  it  is 
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Ordered,  that  the  respondent,  the  Darien  Telephone 
Company,  be  and  is  hereby  directed  to  forthwith 
re-establish  residence  telephone  service  under  a  resi- 
dence designation  for  the  complainant  and  charge 
therefor  the  same  price  that  it  charges  other  rural 
residence  subscribers  under  its  filed  tariff. 


In  the  Matter  of  the  Appeal  prom  the  Tax  List  anb 
Warrant  Issued  by  the  Trustee  of  Joint  District  No. 
14  of  the  Towns  of  Masonville,  Sidney  and  Walton, 
for  the  School  Year  1920-1921 

Case  No.  698 

(Education  Department,  August  27;  1921) 

School  districts  —  taxes  —  equalization  —  Education  Law*  §  414  -« 
same,  as  amended  by  chapter  686,  Laws  of  1921. 

Where  the  supervisor  of  a  town  is  not  notified  of  a  meeting 
held  pursuant  to  Education  Law,  i  414,  for  the  equalization 
of  taxes  of  a  joint  school  district  and  does  not  attend  such 
meeting,  the  tax  list  and  warrant  for  the  school  year  will  be 
set  aside  as  based  on  an  illegal  equalization. 

Trustee  of  the  joint  school  district  directed  to  make  appli- 
cation for  an  equalization  of  taxes  pursuant  to  the  provisions  of 
Education  Law,  $  414,  as  amended  by  chapter  585  of  the  Laws 
of  1921,  and  to  include  in  his  tax  list  the  amount  of  indebted- 
ness for  school  purposes  for  the  past  school  year  and  also  a 
sufficient  amount  to  reimburse  those  taxpayers  who  paid  their 
taxes  upon  the  illegal  tax  list  and  warrant  issued  during  the 
school  year  1920-1921. 

Sewell  &  France,  for  appellants. 

Gilbert,   Acting   Commissioner. —  This    appeal   is 
brought  from  an  attempted  equalization  of  the  taxes 
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in  a  joint  school  district  under  the  provisions  of  sec- 
tion 414  of  the  Education  Liaw  and  the  tax  list  and 
warrant  issued  by  the  trustee  of  such  district  under 
the  order  of  equalization.  The  appellants  show  that 
common  school  district  No.  14  of  the  town  of  Mason- 
ville  contained  within  its  boundaries  property  lying 
within  the  town  of  Sidney  and  also  property  lying 
within  the  town  of  Walton,  all  in  the  county  of  Dela- 
ware. Section  414  of  the  Education  Law  provided  a 
method  of  equalization  of  taxes  under  such  circum- 
stances. The  supervisors  of  each  of  the  towns,  por- 
tions of  which  are  included  within  a  joint  school 
district,  upon  receiving  a  written  notice  as  prescribed 
in  the  section,  were  required  to  meet,  and  after  inquiry, 
to  determine  whether  the  assessments  in  the  several 
towns  were  substantially  just  as  compared  with  each 
other  and  to  determine  the  relative  proportion  of 
taxes  that  ought  to  be  assessed  upon  the  real  property 
of  parts  of  the  district  lying  within  the  different 
towns.  It  appears  that  the  supervisor  of  the  town  of 
"Walton  was  not  notified  of  the  meeting,  had  no  oppor- 
tunity to  attend,  and  took  no  part  in  the  equalization. 
Very  few  of  the  taxpayers  have  paid  the  taxes  which 
were  levied  by  the  trustee  under  the  order  of  equaliza- 
tion. The  school  year  for  which  the  tax  was  levied 
has  now  expired.  In  the  meantime,  the  provisions  of 
section  414  of  the  Education  Law  have  been  amended 
by  chapter  585  of  the  Laws  of  1921  which  took  effect 
May  5,  1921.  This  amendment  provides  an  entirely 
new  method  of  equalization.  It  will  become  the  duty 
of  the  present  trustee  of  said  district  to  issue  his  tax 
list  and  warrant  for  the  current  school  year  which 
should  include  the  unpaid  indebtedness  of  the  past 
year.  The  tax  list  and  warrant  for  the  school  year 
1920-1921  will  be   set  aside  as  based  upon  illegal 
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equalization,  and  persons  who  have  paid  their  taxes 
thereon  must  have  such  taxes  refunded  upon  demand. 

The  appeal  is  sustained. 

It  is  ordered  that  the  trustee  of  joint  school  district 
No.  14  of  the  towns  of  Masonville,  Sidney  and  Walton, 
Delaware  county,  make  application  for  an  equalization 
of  taxes  in  such  joint  school  district,  pursuant  to  the 
provisions  of  section  414  of  the  Education  Law,  as 
amended  by  chapter  585  of  the  Laws  of  1921,  and 
issue  his  tax  list  and  warrant  for  the  current  school 
year  based  upon  such  equalization.  He  shall  include 
in  his  tax  list  the  amount  of  indebtedness  for  school 
purposes,  if  any,  for  the  past  school  year  and  also  a 
sufficient  amount  to  reimburse  those  taxpayers  who 
paid  their  taxes  upon  the  tax  list  and  warrant  issued 
during  the  school  year  1920-1921. 

It  is  further  ordered  that  the  tax  list  and  warrant 
issued  by  the  trustee  of  said  district  for  the  school 
year  1920-1921  be  and  the  same  hereby  is  set  aside  as 
illegal 


In  the  Matter  of  the  Application  of  the  Boabd  of 
Examiners  of  the  City  of  New  York  to  Reopen 
the  Matter  of  the  Appeal  of  Mabel  M.  Whttb  in 
Which  a  Decision  was  Rendered  April  6,  1920 

Case  No.  700 

(Education  Department,  September  9,  1921) 

School  teachers  —  application  for  reopeninf  case  denied. 

No  sufficient  evidence  presented  to  justify  the  modiileaiion 
of  a  decision  heretofore  rendered.  (See  case  No.  688,  22  St. 
Dept.  Rep.  669.) 
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John  p.  0  'Brien,  corporation  counsel,  for  Board  of 
Examiners. 

Carroll  G.  Walter,  for  Mabel  M.  White,  the  re- 
spondent  in  this  proceeding. 

OiLBEBT,  Acting  Commissioner. —  The  board  of 
examiners  of  the  city  of  New  York  has  made  appli- 
cation to  reopen  the  case  of  Mabel  M.  White  which 
was  decided  by  the  Commissioner  on  April  6,  1920. 
Decision  No.  588,  22  State  Dept.  Eep.  669.  It  is 
evident  from  the  papers  filed  upon  this  application 
that  the  board  of  examiners  misapprehends  the  scope 
and  effect  of  that  decision,  which  was  based  upon  the 
facts  that  were  then  before  the  Commissioner  relating 
to  this  appeal  and  is  limited  to  those  facts.  The  addi- 
tional evidence  presented  by  the  board  of  examiners 
on  this  application  does  not  essentially  change  the 
situation. 

Miss  White  completed  twelve  years  of  service 
as  teacher  in  the  public  schools  of  the  city  of  New 
York  September  11,  1917.  She  applied  for  a  cer- 
tificate of  superior  merit  as  of  that  date  which,  if 
granted,  would  have  entitled  her  to  an  additional 
annual  compensation  of  $150  under  the  salary  sched- 
ules and  by-laws  of  the  board  of  education  then  in 
force.  A  decision  was  rendered  by  the  board  of 
examiners  at  its  meeting  held  January  4,  1918,  deny- 
ing her  application.  Miss  White  immediately  applied 
to  the  board  for  a  reconsideration  of  its  decision. 
Further  inspections  of  her  work  were  made  by  the 
supervisory  oflScers  and  reports  thereon  were  sub- 
mitted to  the  board  of  examiners.  A  decision  was 
rendered  by  the  board  on  June  27,  1918,  dismissing 
her  appeal  but  declaring  her  to  be  a  teacher  of 
superior  merit  for  the  twelfth  year  as  of  September, 
1918. 
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The  board  of  examiners  insists  that  upon  the  evi- 
dence that  was  before  the  board  at  the  time  that  the 
original  application  was  made  Miss  White  was  not 
entitled  to  the  rating  requested  but  that  upon  the 
examinations  and  reports  of  her  work  made  during 
the  school  year  1917-1918  and  covering  that  year  and 
prior  years  such  declaration  of  superior  merit  was 
properly  made  to  take  effect  at  the  beginning  of  the 
succeeding  school  year  in  September,  1918,  and  that 
its  action  was  proper. 

It  must  be  borne  in  mind  that  such  further  exami- 
nations and  reports  were  obtained  pending  the 
appeal  that  Miss  White  had  taken  from  the  action 
of  the  board  of  examiners  denying  her  application. 
Presumably,  such  examinations  and  reports  were 
made  for  the  purpose  of  enabling  the  board  of 
examiners  to  determine  the  appeal.  The  only  ques- 
tion that  was  involved  in  the  appeal  related  to  the 
correctness  of  the  original  decision.  Miss  White  had 
made  no  application  to  be  considered  a  teacher  of 
superior  merit  as  of  a  subsequent  year.  Her  conten- 
tion was  that  she  was  entitled  to  such  rating  as  of 
September  11,  1917,  and  her  appeal  was  from  the 
action  of  the  board  of  examiners  in  denying  her  such 
rating  on  that  date.  Miss  White's  application,  her 
examination,  the  original  finding  of  the  board  of 
examiners,  her  application  for  a  reconsideration  of 
such  finding  and  the  final  order  of  the  board  consti- 
tuted but  one  proceeding.  They  all  took  place  during 
the  same  year  of  service.  The  reports  submitted  sub- 
sequent to  the  original  finding  of  the  board  followed 
Miss  White's  application  for  a  reconsideration  of 
such  finding  and  in  my  opinion  were  sufficiently  fa- 
vorable to  justify  the  board  of  examiners  in  finding 
that  Miss  White  was  a  teacher  of  superior  merit,  and 
such  finding  should  have  been  made  effective  as  of 


Application  to  Reopen  Decision  on  Appeal    351 


Education  Department  [Vol.  26] 


the  date  of  her  application  and  not  postponed  until 
the  following  year.  This  was  the  effect  of  the  deci- 
sion of  the  Commissioner  of  Education  that  was  ren- 
dered on  April  6, 1920.  There  is  no  sufficient  evidence 
here  presented  to  justify  me  in  modifying  such 
decision. 

The  application  for  a  reopening  of  the  case  is 
denied. 


In  the  Matter  of  the  Application  to  Reopen  the 
Decision  on  Appeal  Relative  to  District  No.  9  of 
the  Town  of  Union,  Broome  County,  and  to  Obtain 
the  Alteration  of  the  District  Boundaries  by  Trans- 
ferring Certain  Territory  of  Said  District  to  the 
Endicott  Union  Free  School  District 

Case  No.  701 

(Education  Department^  September  9;  1921) 

School    districts  —  alteration    of   boundaries  —  Education    Law, 
article  14. 

The  territory  of  a  union  free  school  district,  having  a  popu- 
lation of  more  than  5,000  inhabitants  and  employing  a  super- 
intendent of  schools,  is  expressly  excluded  from  the  jurisdiction 
of  the  distoict  superintendoit  under  the  provisions  of  article  14 
of  the  Education  Law. 

Williams  &  Smith,  for  petitioners. 

Leslie  H.  Baxter,  for  respondents. 

OiLBEBT,  Acting  Commissioner. —  This  is  an  applica- 
tion to  reopen  the  decision  in  the  matter  of  the  appeal 
relative  to  the  erection  of  a  new  school  building  in 
district  No.  9  of  the  town  of  Union,  Broome  county. 
Decision  waa  rendered  April  27,  1921,  dismissing  the 
appeal.  (Case  No.  667,  26  St.  Dept.  Rep.  25.)  In 
making  this  application  to  reopen  the  deciflion,  the 
petitioners  take  the  ground  that  the  best  educational 
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interests  of  the  district  will  be  served  by  annexing 
a  portion  of  the  district  to  the  Endicott  village  district, 
thereby  transferring  a  considerable  portion  of  the 
school  population  to  Endicott  village  for  instruction 
and  relieving  the  district  of  the  necessity  of  building 
a  new  schoolhouse,  for  which  an  appropriation  has 
already  been  voted. 

While  in  many  respects  the  proposed  alteration  of 
district  boundaries  and  consequent  transfer  of  terri- 
tory to  the  Endicott  district  would  seem  desirable, 
there  are  practical  difficulties  which  under  the  law  as 
it  now  stands  will  preclude  the  issuance  of  an  order 
directing  the  proposed  alteration  of  boundaries.  The 
Endicott  village  district  is  a  union  free  school  dis- 
trict whose  boundaries  are  not  coterminous  with  the 
village  boundaries.  It  has  a  population  of  more  than 
5,000  inhabitants  and  employs  a  superintendent  of 
schools.  Such  district  is  not  within  the  jurisdiction  of 
any  district  superintendent,  since  it  has  its  own  super- 
intendent of  schools  and  its  territory  is  expressly 
excluded  from  the  jurisdiction  of  the  district  superin- 
tendent under  the  provisions  of  article  14  of  the  Edu- 
cation Law.  Before  an  order  can  be  lawfully  made 
by  the  district  superintendent  altering  the  boundaries 
of  such  district  by  transferring  to  it  a  portion  of  the 
territory  of  an  adjoining  common  school  district,  it 
becomes  necessary  under  the  provisions  of  section  123 
of  the  Education  Law  to  obtain  the  written  consent 
of  the  board  of  education  of  such  union  free  school 
district  as  well  as  the  consent  of  the  trustees  of  the 
common  school  district  that  is  within  the  territory  of 
such  district  superintendent. 

It  has  not  been  shown  on  this  application  that  the 
consent  of  either  the  board  of  education  of  the  Endi- 
cott village  district  or  of  the  trustee  of  district  No.  9 
to  such  alteration  of  boundaries  is  obtainable.  On  the 
contrary,  it  affirmatively  appears  that  the  members 
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of  the  board  of  education  of  the  village  district  believe 
it  to  be  unwise  to  attempt  the  annexation  of  a  portion 
of  district  No.  9  or  to  extend  the  boundaries  of  the 
union  free  school  district  in  any  manner  at  the  pres- 
ent time.  It  further  appears  that  a  very  considerable 
pori;ion  of  the  residents  of  district  No.  9  are  opposed 
to  the  annexation.  Without  the  consent  of  the  board 
of  education  to  the  proposed  alteration  of  boundaries, 
no  order  can  be  lawfully  made.  Education  Law, 
§  123. 

The  application  is  denied. 


In  the  Matter  of  the  Appeal  of  Emma  A.  Krebs  from 
the  Action  of  the  Board  of  Education  of  the  City 
of  Utica  Eelative  to  Her  Retention  as  Teacher  in 
the  Commercial  Department  of  the  Utica  Free 
Academy  ^^^  ^^  ^^^ 

(Education  Department,  September  9,  1921) 

School  teadierB  —  probationary  term  —  permanent  appointment  — 
Education  Law*  §  872,  subdivisions  1,  8. 

A  board  of  education  may  extend  the  period  of  probationary 
service  and  if  it  does  so  it  applies  to  all  teachers  in  the  service 
who  are  not  entitled  to  permanent  tenure  at  the  time  of  such 
extension,  provided  the  extension  does  not  exceed  the  mftximum 
prescribed  in  the  statute. 

David  B.  Lisle,  for  appellant. 

GiLBEBT,  Acting  Commissioner. —  The  appellant, 
Emma  A.  Krebs,  was  employed  as  teacher  in  the 
commercial  department  of  the  Utica  Free  Academy 
on  November  25,  1918.  At  the.  time  of  snch  employ- 
ment the  probationary  period  of  service  as  fixed  by 
the  board  of  education  of  the  city  of  Utica  was  one 
year.    On  August  7,  1919,  the  probationary  period 

23 
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was  extended  by  action  of  the  board  of  education  and 
was  made  *  *  not  less  than  two  nor  more  than  three 
years."  The  principal  question  that  is  presented  by 
this  appeal  as  I  view  it  is  whether  the  extended  period 
of  service  under  the  rule  adopted  by  the  board  of 
education  on  August  7,  1919,  applies  in  the  case  of 
a  teacher  who  was  employed  prior  to  that  date,  when 
the  probationary  period  was  but  one  year.  If  such 
extended  period  of  service  does  apply  under  the  cir- 
cumstances stated  it  is  apparent  that  Miss  Krebs 
has  not  completed  her  full  probationary  term  and 
since  she  has  not  been  recommended  for  permanent 
appointment  by  the  superintendent  of  schools  of  said 
city  she  is  not  in  position  to  insist  upon  permanent 
tenure. 

At  or  about  the  time  of  her  employment  Miss  Krebs 
signed  a  contract  which  contained  the  following  stipu- 
lation :  *  *  I  hereby  accept  appointment  as  teacher  in 
the  public  schools  of  XJtica,  to  serve,  subject  to  the 
rules  of  the  Board  of  Education,  until  I  regularly 
resign  or  am  removed  by  said  Board."  It  is  con- 
ceded that  in  the  month  of  April,  1919,  action  was 
taken  by  the  board  of  education  continuing  the  pro- 
bationary employment  of  Miss  Krebs  until  June, 
1920.  Sometime  during  the  spring  of  1920  she  had 
some  conversation  with  the  principal  of  the  academy 
concerning  the  further  continuance  of  her  services 
during  the  ensuing  year.  A  question  was  raised  at 
that  time  as  to  the  condition  of  her  health.  She 
asserts  that  she  suggested  to  the  principal  that  she 
be  permitted  to  begin  school  the  following  Septem- 
ber for  the  purpose  of  ascertaining  the  condition  of 
her  health  when  she  should  have  completed  two  full 
years  of  teaching.  There  is  a  dispute  as  to  just 
what  took  place  at  the  time  of  this  conversation.  The 
principal  claims  that  at  this  time  it  was  definitely 
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understood  and  agreed  by  Miss  Krebs  that  in  case 
she  were  allowed  to  continue  to  teach  for  the  ensuing 
school  year  she  would  waive  any  legal  right  to  per- 
manent tenure  under  the  law  because  of  length  of 
service.  Miss  Krebs  denies  such  waiver.  Her  serv- 
ices were  continued  during  the  school  year  1920-1921. 
On  January  26,  1921,  the  principal  wrote  Miss  Krebs 
as  follows :  *  *  It  is  only  fair  to  you  that  you  be  told 
weeks  in  advance  that  I  am  sure  that  your  name  will 
not  be  enrolled  among  the  permanent  teachers  of  the 
TJtica  Free  Academy  and  that  your  service  therein 
will  end  not  later  than  the  close  of  the  present  school 
year.  Should  you  so  desire  there  is  no  objection  to 
you  filing  your  resignation  with  the  Superintendent 
of  Schools,  whose  office  is  at  13  Elizabeth  Street.^* 

There  followed  several  interviews  between  the 
appellant,  her  attorney,  the  principal  and  the  super- 
intendent of  schools  until  the  matter  finally  came 
before  the  board  of  education  on  June  3,  1921,  at 
which  time  it  was  voted  **  that  the  action  of  Prin- 
cipal Babcock  in  not  placing  Miss  Krebs  on  the  per- 
manent list  be  sustained  by  the  Board  of  Education.*' 
It  is  from  this  action  of  the  board  that  the  appeal 
is  taken.  The  appellant  contends  that  she  is  entitled 
to  permanent  tenure  following  the  completion  of  her 
probationary  period  of  service. 

After  a  careful  examination  of  the  law  and  the 
facts  as  disclosed  on  this  appeal,  I  have  come  to  the 
conclusion  that  Miss  Krebs  has  not  fully  completed 
the  probationary  period  fixed  by  the  board  of  edu- 
cation and  therefore  is  not  entitled  to  the  rights  of 
permanent  tenure  prescribed  by  section  872  of  the 
Education  Law.  Subdivision  1  of  such  section  reads 
in  part  as  follows:  **  District  superintendents, 
directors,  supervisors,  principals,  teachers  and  all 
other  members  of  the  teaching  and  supervising  staff, 
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•  •  •  shall  be  appointed  by  the  board  of  educa- 
tion, upon  the  recommendation  of  the  superintendent 
of  schools,  *  •  •  for  a  probationary  period  of  not 
less  than  one  year  and  not  to  exceed  three  years ;  such 
period  to  be  fixed  by  the  board  of  education  in  its  dis- 
cretion. The  service  of  a  person  appointed  to  any 
of  such  positions  may  be  discontinued  at  any  time  dur- 
ing such  probationary  period,  on  the  recommendation 
of  the  superintendent  of  schools,  and  in  a  city  having 
a  board  of  superintendents  on  the  recommendation 
of  such  board,  by  a  majority  vote  of  the  board  of 
education.'* 

Subdivision  3  of  the  same  section  provides  that 
"  At  the  expiration  of  the  probationary  term  of  a 
person  appointed  for  such  term,  the  superintendent 
of  schools  •  •  •  shall  make  a  written  report  to 
the  board  of  education  reconmaending  for  permanent 
appointment  those  persons  who  have  been  found  com- 
petent, efficient  and  satisfactory.  Such  persons  and 
all  others  employed  in  the  teaching,  examining  or 
supervisiijg  service  of  the  schools  of  a  city,  who  have 
served  the  full  probationary  period,  or  have  rendered 
satisfactorily  an  equivalent  period  of  service  prior  to 
the  time  this  act  goes  into  effect  shall  hold  their 
respective  positions  during  good  behavior  and  efficient 
and  competent  service,  and  shall  not  be  removable 
except  for  cause  after  a  hearing  by  the  affirmative  vote 
of  a  majority  of  the  board.    •    •    ♦'» 

When  Miss  Krebs  accepted  employment  in  the  Utica 
Free  Academy  in  November,  1918,  she  did  so  upon 
the  written  stipulation  that  she  should  serve  subject 
to  the  rules  of  the  board  of  education.  Thus  her 
employment  became  subject  to  the  rules  of  the  board 
which  were  then  in  existence  and  also  to  rules  there- 
after adopted.  At  the  time  of  her  employment  the 
probationary  period  adopted  by  the  board  under  sub- 
division 1  of  section  872  of  the  Education  Law,  above 


Matter  of  Ejrebs  357 


Edncation  Departmeot  [VoL  26] 

quoted,  was  one  year.  It  was  subsequently  provided 
by  the  board  that  such  period  should  be  not  less  than 
two  nor  more  than  three  years.  This  change  in  the 
probationary  period  was  made  prior  to  the  expiration 
of  the  appellant's  first  year  of  service.  A  board  of 
education  may  extend  the  period  of  probationary  serv- 
ice and  if  it  does  so  it  applies  to  all  teachers  in  the 
service  who  are  not  entitled  to  permanent  tenure  at 
the  time  of  such  extension,  provided  the  extension  did 
not  exceed  the  maximum  prescribed  in  the  statute. 
The  period  having  been  changed  prior  to  the  appel- 
lant's completion  of  her  first  year  of  service  under 
the  original  rule  she  was  brought  under  the  opera^ 
tion  of  the  extended  probationary  period  and  her  right 
to  permanent  tenure  would  not  come  into  being  until 
after  the  completion  of  the  probationary  period.  The 
probationary  period  fixed  by  the  board  was  for  not 
less  than  two  nor  more  than  three. years.  It  is  not 
contended  that  it  was  illegal  for  the  board  to  establish 
such  an  alternative  probationary  period.  While  there 
may  be  doubt  as  to  the  advisability  of  establishing 
such  alternative  period  it  is  not  in  my  opinion  illegal 
for*  the  board  to  prescribe  it.  Under  provision  for 
such  a  probationary  term  the  superintendent  .may 
recommend  the  permanent  employment  of  a  teacher 
after  the  expiration  of  the  period  of  two  years  or  he 
may  continue  the  teacher  on  probation  for  another 
year  and  at  the  expiration  of  such  period  recommend 
the  teacher  for  permanent  appointment.  The  super- 
intendent, therefore,  was  not  required  to  recommend 
thlB  appellant  for  permanent  appointment  after  the 
expiration  of  the  two-year  period.  Her  continuance 
in  employment  after  the  expiration  of  a  period  of 
two  years  from  the  time  of  her  appointment  would 
not  entitle  her  to  permanent  tenure.  The  superin- 
tendent and  board  of  education  would  have  the  power 
under  the  probationary  period  fixed  by  the  board  to 
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terminate  the  appellant's  employment  at  any  time 
within  the  period  of  three  years  from  the  date  of  her 
appointment.  The  superintendent  has  not  recom- 
mended nor  was  he  required  to  recommend  the  appel- 
lant for  permanent  appointment.  The  principal  of 
the  high  school  recommended  that  the  appellant  be 
not  placed  on  the  permanent  list  of  teadhers.  The 
superintendent  has  sustained  the  recommendation  of 
the  principal  and  it  is  apparent  that  the  board  of 
education  has  approved  the  action  of  both  the  prin- 
cipal and  the  superintendent.  It  would  seem,  there- 
fore, that  the  employment  of  the  appellant  as  a  teacher 
in  the  schools  of  the  city  was  legally  terminated.  In 
eflfect  the  action  of  the  board  of  education  amounted 
to  a  refusal  to  renew  the  appellant's  contract  for 
another  year  and,  therefore,  operated  as  a  discon- 
tinuance of  her  service  during  the  probationary  period. 
The  board  of  education  has,  in  its  action,  complied 
substantially  with  the  provisions  of  the  statute  and 
there  seems  to  be  no  legal  ground  for  complaint. 

The  appeal  is  dismissed. 


In  the  Matter  of  the  Application  of  the  Hyde  Park 
Fire  Department  for  Approval  of  its  Acquisition 
of  a  Source  of  Water  Supply  and  of  its  Financial 
and  Engineering  Plans  for  the  Ilistallation  of  a 
Filtration  System  in  Connection  with  its  Present 
Water  Supply  System  for  Fire  Protection 

Water  Supply  Application  No.  265 

(Water  Power  Commission,  August  31,  1921) 
Application  approved  as  modified. 

By  the  Commission. —  George  E.  Bilyou,  president 
of  the  board  of  trustees  of  the  Hyde  Park  fire  depart- 
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ment,  acting  on  behalf  and  in  the  name  of  that 
organization,  on  July  15,  1921,  made  application  to 
this  Conamission  for  approval  of  the  installation  of  a 
water  supply  system  in  the  village  of  Hyde  Park.  This 
application  was  filed  in  the  ofl&ce  of  the  Water  Power 
Commission  July  18,  1921. 

After  due  notice  published  in  the  Eagle  News  and 
the  Evening  Star,  both  of  Poughkeepsie,  a  hearing  on 
this  application  was  held  in  the  office  of  the  Hyde 
Park  fire  department  in  the  village  of  Hyde  Park 
on  August  2,  1921.  At  this  hearing  the  Commission 
considered  the  petition,  maps  and  plans  submitted, 
examined  witnesses  and  heard  arguments  in  favor  of 
the  project.  The  petitioner  was  represented  by 
George  B.  Bilyou,  president;  George  C.  Tillou,  secre- 
tary ;  Henry  B.  Schryver  and  Joseph  Plain,  members 
of  the  board  of  trustees  of  Hyde  Park  fire  department. 
No  objections  were  filed  and  no  one  appeared  in 
opposition. 

It  is  proposed  to  utilize  the  existing  water  supply 
system  in  the  village  of  Hyde  Park,  installed  for 
purposes  of  fire  protection,  to  supply  water  to  the 
inhabitants  of  that  village  for  drinking  and  other 
domestic  purposes.  It  is  proposed  to  install  a  puri- 
fication plant  at  the  existing  pumping  station,  con- 
sisting of  an  eight-foot  pressure  filter  of  100  gallons 
per  minute  capacity,  together  with  suitable  appara^ 
tus  for  dosing  the  water  with  alum  and  with  liquid 
chlorine. 

After  due  study  of  the  petition  and  its  exhibits, 
the  evidence  and  arguments  given  at  the  hearing 
and  the  reports  of  the  engineer  of  the  Commission 
on  this  application,  it  appears  as  follows: 

Hyde  Park  is  a  hamlet  in  the  town  of  Hyde  Park, 
Dutchess  county.  The  center  of  the  inhabited  por- 
tion is  on  the  New  York  and  Albany  post  road,  about 


360  State  Depabtmxnt  Bepobtb 


[Vol.  26]  Water  Power  Commission 


seven  miles  north  of  Ponghkeepsie.  This  village  is 
unincorporated.  It  is  completely  surrounded  by  large 
private  estates,  has  no  industries,  no  prospective 
industries  and  but  little  prospect  of  growth. 

Hyde  Park  fire  department  is  a  corporation,  organ- 
ized by  a  special  act  (Laws  of  1860,  chapter  257).  It 
continues  to.  exist  by  virtue  of  the  provisions  of  this 
law,  as  amended  by  chapter  401,  Laws  of  1901  and 
chapter  138,  Laws  of  1918. 

According  to  the  petition  there  are  some  1,200  per- 
sons resident  in  this  district.  The  assessed  valua^ 
tion  of  property  within  the  limits  of  the  fire  depart- 
ment was  $1,308,845.  The  fire  department  has  no 
bonded  indebtedness. 

In  1860  a  water  supply  system  was  installed  in  this 
district,  solely  for  fire  protection  purposes.  It  con- 
sisted of  four  cisterns  connected  by  small  pipes  and 
filled  from  a  nearby  stream.  In  1879  two  more  cis- 
terns were  added,  and  some  years  later  arrangements 
were  made  with  one  of  the  neighboring  estates  for  a 
supply  of  water.  About  1915  the  present  distribution 
system  was  installed. 

The  present  and  proposed  source  of  water  supply 
is  Crum  Elbow  creek,  water  being  taken  from  that 
stream  at  a  point  about  one-third  of  a  mile  above  the 
center  of  the  village.  This  stream  above  the  point  of 
diversion  has  a  drainage  area  of  about  twelve  square 
miles,  consisting  of  farming  country  and  large  estates 
with  scattered  population.  There  can  be  no  question 
but  that  ample  water  for  the  needs  of  this  district 
can  be  obtained  from  this  stream  and  the  yield  of  the 
watershed  above  the  pumping  station  can  be  materially 
augmented  by  the  construction  of  storage  reservoirs. 

At  the  above  mentioned  point  on  Crum  Elbow  creek 
a  small  concrete  dam  has  been  constructed  and 
adjacent  to  it  a  masonry  pumping  station  built.  Here 
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is  installed  an  electrically  operated  five-inch  by  eight- 
inch  Q-ould  triplex  plunger  pump  of  100  gallons  per 
minute  capacity.  A  four-inch  force  main  connects 
this  pump  with  the  neighboring  eight-inch  distribution 
main.  On  a  hill  about  600  feet  south  of  the  pumping 
station  is  a  75,000  gallon  elevated  steel  tank,  so  located 
as  to  give  a  pressure  of  seventy-five  pounds  per  square 
inch  at  the  principal  crossroads  in  the  district.  There 
is  an  eight-inch  cast-iron  distribution  main  running 
from  this  elevated  tank  to  the  post  road  and  in  the 
post  road  this  eight-inch  main  is  continued  north  and 
south  through  the  district.  The  minor  streets  are  sup- 
plied by  six-inch  .mains.  In  all  there  are  about  one 
and  three-fourths  miles  of  eight-inch  and  3,600  feet 
of  six-inch  cast-iron  pipe  laid  in  this  district.  For 
fire  protection  purposes  twenty-seven  fire  hydrants 
have  been  installed.  The  water  protection  afforded 
by  this  system  is  unusually  good  for  a  community  of 
this  size. 

At  present  there  is  in  this  district  no  waterworks 
system  supplying  water  for  domestic  purposes  to  the 
inhabitants  thereof.  The  installation  of  such  a  system 
would  materially  add  to  the  comfort  and  convenience 
of  the  inhabitants  of  the  district.  Public  necessity  for 
such  a  system  clearly  exists. 

The  carrying  out  of  the  project  now  under  con- 
sideration requires  the  expenditure  of  about  $3,500. 
The  expenditure  of  this  amount  has  been  authorized 
by  the  voters  of  the  district. 

Crum  Elbow  creek  above  the  present  point  of  diver- 
sion will  yield  ample  water  for  the  present  and  pros- 
pective needs  of  this  community.  This  water  is,  how- 
ever, of  poor  quality  and  will  require  filtration. 

The  plans  show  that  it  is  proposed  to  install  a  pres- 
sure filter.  Alum  is  to  be  mixed  ^with  the  water 
between  the  pump  and  the  filter,  it  being  applied  by 
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means  of  an  alum  pot  and  a  flap  type  of  back  pressure 
valve.  Liquid  chlorine  is  to  be  added  to  the  water 
in  the  pump  suction  and,  therefore,  prior  to  the  entry 
of  the  water  into  the  filter. 

This  proposed  filter  plant  has  the  merit  of  low 
installation  cost,  but  it  will  be  more  expensive  and 
difficult  to  operate  than  other  types  of  mechanical 
filter.  Unless  operated  with  great  care,  it  may  prove 
unreliable  and  ineflfective.  The  Commission  believes 
that  it  would  be  better  for  this  district  to  install  a 
gravity  mechanical  filter  plant  of  standard  design. 
However,  in  view  of  the  present  high  cost  of  construc- 
tion, the  fact  that  the  department  has  no  power  to 
issue  bonds,  and  the  comparatively  light  load  on  the 
plant,  the  Commission  feels  that  it  is  justified  in 
approving  of  the  proposed  installation,  provided  that 
the  following  modifications  are  made  and  conditions 
carried  out: 

1.  The  enactment  by  the  State  and  local  health 
authorities  of  suitable  rules  and  regulations  for  the 
sanitary  protection  of  the  watershed  must  be  obtained 
and  thereafter  these  rules  must  be  diligently  enforced. 

2.  The  watershed  must  be  cleaned  up,  put  and  kept 
in  sanitary  condition,  conformable  to  the  rules  and 
regulations. 

3.  All  water  pumped  to  the  distribution  mains  of 
this  district  must  be  purified  to  the  satisfaction  of  this 
Commission. 

4.  Chlorine  must  at  all  times  be  added  to  the  water 
in  such  quantities  that  a  sample  drawn,  while  the 
pump  is  running,  from  a  tap  in  the  force  main  just 
beyond  the  filter  will  always  show  free  chlorine  by 
the  starch-iodide  test  and  this  test  must  be  made 
daily,  or  whenever  the  plant  is  run. 

5.  Alum  must  be  applied  to  the  water  in  the  pump 
suction  by  the  ordinary  gravity  type  of  alum  feed,  so 
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arranged   that   the   flow  of   alum   solution  mil  be 
visible. 

6.  In  case  future  analyses  or  inspections  shall  show 
that  the  treated  water  is  not  of  suitable  quality,  the 
district  must  install  such  apparatus  or  make  such 
changes  in  the  filter  plant  or  method  of  operation 
thereof  as  this  Commission  may  determine  to  be 
necessary. 

The  works  now  in  place  appear  to  be  safe.  The 
plans  submitted  provide  for  the  proper  and  safe  con- 
struction of  such  additional  works  as  are  required. 

It  is  not  proposed  to  acquire  any  land. 

Crum  Elbow  creek  appears  to  be  the  logical  and 
proper  source  of  water  supply  for  this  village. 

The  use  of  Crum  Elbow  creek  as  a  source  of  water 
supply  for  this  village  will  have  no  adverse  effect  on 
the  water  supply  interests  of  any  other  municipality 
in  the  State. 

The  legal  damages  which  may  be  caused  by  the 
execution  of  the  plans  of  the  petitioner  do  not  appear 
to  be  such  as  to  require  any  special  consideration  or 
legislative  enactment  in  order  that  they  may  be  equit- 
ably determined  and  paid. 

Ill  consideration  of  the  above  and  subject  to  the 
modification  heretofore  stated,  the  Commission,  there- 
fore, finds  and  determines : 

First.  That  the  plans  proposed)  are  justified  by 
public  necessity. 

Second.  That  said  plans  provide  for  the  proper 
and  safe  construction  of  all  work  connected  therewith. 

Third.  That  said  plans  provide  for  the  proper 
protection  of  the  supply  and  the  watershed  from  con- 
tamination and  for  the  proper  filtration  of  such  addi- 
tional supply. 

Fourth.  That  said  plans  are  just  and  equitable  to 
the  other  municipalities  and  civil  divisions  of  the  State 
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affected  thereby  and  to  the  inhabitants  thereof,  parti- 
cular consideration  being  given  to  their  present  and 
future  necessities  for  sources  of  water  supply. 

Fifth.  That  said  plans  make  fair  and  equitable 
provisions  for  the  determination  and  payment  of  any 
and  all  legal  damages  to  persons  and  property,  both 
direct  and  indirect,  which  will  result  from  the  execu- 
tion of  said  plans  or  the  acquiring  of  said  lands. 

Wherefore,  the  Water  Power  Commission  does 
hereby  approve  the  said  application  of  the  Hyde  Park 
fire  department. 

In  Witness  Whereof,  the  Water  Power  Com- 
mission has  caused  this  determination  and 
approval   to   be   signed  by   the  members 
thereof  and  has  caused  its  official  seal  to  be 
[li.  s.]      affixed  hereto  and  has  filed  the  same  with 
all  maps,  plans,  reports  and  other  papers 
relating  thereto  in  its  office  in  the  city  of 
Albany  this  31st  day  of  August,  1921. 
Water  Power  Commission 
Ellis  J.  Staley, 

Conservation  Commissioner 
Charles  D.  Newtof, 

Attorney  General 
By  Thos.  F.  Fennell,  First  Deputy 
Frank  M.  Williams, 

State  Engineer  and  Surveyor 
Attest : 

A.  H.  Perkins, 

Secretary  to  the  Commission 
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In  the  Matter  of  the  Application  of  the  Village  ot 
ScARSDALE,  for  Approval  of  its  Acquisition  of  a 
Source  of  Water  Supply  and  of  its  Financial  and 
Engineering  Plans  for  the  Construction  of  a  Water 
Supply  System 

Water  Supply  Application  No.  266 

(Water  Power  Commission,  August  31,  1921) 
Application  approyed. 

By  the  Commission. —  Arthur  Boniface,  president 
of  the  board  of  trustees  of  the  village  of  Scarsdale, 
acting  on  behalf  and  in  the  name  of  that  municipality, 
on  July  27, 1921,  made  application  to  the  Water  Power 
Commission  for  its  approval  of  the  project  of  said 
village  for  the  installation  of  a  municipally  owned  , 
and  operated  water  supply  system.  Said  application 
was  filed  in  the  office  of  the  Water  Power  Commission 
July  29,  1921. 

After  due  notice  published  in  the  Scarsdale  Inquirer 
and  Mt.  Pleasant  News  of  North  Tarrytown,  a  hearing 
on  this  application  was  held  in  the  village  hall  in  the 
village  of  Scarsdale  on  August  10,  1921,  at  10  KX) 
o'clock  in  the  forenoon.  At  this  hearing  the  Com- 
mission considered  the  petition,  maps  and  plans  sub- 
mitted, examined  ^^itnesses  and  heard  arguments  for 
the  project,  as  shown  by  the  minutes.  The  petitioner 
was  represented  by  Richard  B.  Hunter,  chairman  of 
board  of  water  commissioners,  John  R.  Ross,  village 
clerk,  and  William  C.  White,  village  attorney.  No 
objections  were  filed  and  no  one  appeared  in  opposi- 
tion. 

The  village  of  Scarsdale  proposes  to  acquire  by 
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purchase  snch  portions  of  the  existing  distribution 
system  of  the  Consolidated  Water  Company  of  Sub- 
urban New  York  as  lie  within  the  village  limits  and 
inmiediately  south  of  that  village  in  the  northerly 
portion  of  the  town  of  Eastchester,  with  the  excep- 
tion of  the  Metz  reservoir  and  the  sixteen-inch  supply 
main  connecting  that  reservoir  with  the  remaining 
portion  of  the  mains  of  said  company.  Just  south  of 
Piatt  avenue  and  west  of  the  Catskill  aqueduct,  belong- 
ing to  the  city  of  New  York,  a  pumping  station  is  to 
be  erected,  equipped  with  two  electrically  operated 
contrifugal  pumps,  each  of  900  gallons  per  minute 
capacity,  one  of  which  is  to  be  furnished  with  an 
auxiliary  gasoline  engine,  and  one  electrically  driven 
contrifugal  pump  of  1,500  gallons  per  minute  capacity 
for  emergency  use.  This  pumping  station  is  to  be  so 
arranged  that  water  can  be  taken  either  from  the 
blow-oflF  of  the  Piatt  avenue  siphon  of  the  Catskill 
aqueduct  or  through  a  sixteen-inch  main  from  the 
Metz  reservoir  belonging  to  the  Consolidated  Water 
Company.  This  water  in  both  cases  will  be  purchased 
from  the  city  or  from  the  company  by  meter.  From 
the  pumping  station  the  water  is  to  be  pumped 
through  a  new  sixteen-inch  force  main  to  an  800,000 
gallon  standpipe,  to  be  constructed  south  of  and 
adjacent  to  the  Metz  reservoir.  This  standpipe  is  to 
be  connected  to  the  existing  sixteen-inch  supply  main, 
which  is  to  be  purchased  by  the  village.  The  pumps 
will  be  automatically  operated,  so  that  the  standpipe 
will  be  nearly  full  at  all  times.  In  addition  emergency 
connections  are  to  be  made  to  the  water  supply  system 
of  the  city  of  White  Plains.  From  time  to  time,  as 
necessity  arises,  the  distribution  system  in  the  village 
is  to  be  extended  to  give  adequate  water  service  and 
fire  protection  to  all  of  the  inhabitants  therein. 
Eventually  a  high  service  section  is  to  be  established, 
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which  is  to  be  supplied  by  a  small  pumping  station 
and  an  elevated  water  tank. 

After  due  study  of  the  petition  and  its  exhibits, 
the  evidence  and  arguments  given  at  the  hearing  and 
the  reports  of  the  engineer  of  the  Commission  on  this 
application,  it  appears  as  follows : 

Scarsdale  is  a  village  in  Westchester  county,  incor- 
porated under  the  provisions  of  the  Q-eneral  Village 
Law  in  1915.  It  comprises  the  whole  of  the  town  of 
Scarsdale.  It  lies  east  of  the  Harlem  division  of  the 
New  York  Central  railroad,  immediately  south  of  the 
city  of  White  Plains.  According  to  the  petition  the 
population  of  this  village  by  the  last  census  was  3,506 
and  this  population  is  now  estimated  at  4,000.  The 
assessed  valuation  of  all  taxable  property  in  the 
village  was  $22,110,125  by  the  last  roll.  The  village 
has  an  outstanding  bonded  indebtedness  of  $565,500, 
none  of  which  was  incurred  for  water  supply  pur- 
poses. There  is  also  outstanding  bonded  indebted- 
ness amounting  to  $5,500,  incurred  by  the  North  End 
Water  District  for  the  construction  of  a  distribution 
system.  Scarsdale  has  a  separate  board  of  water 
commissioners. 

deluded  within  the  limits  of  the  village  of  Scars- 
dale is  the  North  End  Water  District  of  the  town 
of  Scarsdale.  This  district  was  formed  in  1912  (Water 
Supply  Application  No.  129)  and  it  continues  to 
exist,  but  is  managed  by  the  board  of  trustees  of  the 
village  of  Scarsdale.  This  district  installed  a  distri- 
bution system,  but  purchases  water  by  meter  from  the 
mains  of  the  Consolidated  Water  Company. 

The  sanitary  quality  of  the  water  supplied  within 
the  limits  of  the  village  of  Scarsdale  by  the  Con- 
solidated Water  Company  has  of  late  years  been 
good,  but  there  has  been  some  complaint  of  tastes  and 
odors,  apparently  arising  from  the  growth  of  algae 
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in  the  various  reservoirs  operated  by  that  company. 
The  company  has,  however,  experienced  a  shortage 
of  water  at  various  times  in  the  past  and,  due  to  this 
cause,  the  high  elevation  of  portions  of  the  village 
of  Scarsdale  and  the  heavy  draft  in  other  municipali- 
ties supplied  by  the  company,  there  has  at  times  been 
shortage  of  water  in  the  village  of  Scarsdale,  which 
has  caused  acute  conditions.  In  addition,  the  pres- 
sure within  that  village  is  too  low  to  be  satisfactory 
for  fire  protection  and  so  low  that  water  cannot  be 
supplied  by  gravity  to  all  portions  of  the  village.  In 
addition  the  financial  condition  of  the  Consolidated 
Water  Company  is  such  that  it  has  for  some  years 
been  unable  to  build  needed  extensions  to  its  distribu- 
tion system. 

By  carrying  out  this  project  the  village  of  Scars- 
dale will  not  only  obtain  control  of  the  water  supply 
system  within  the  village  limits,  but  it  will  be  able  to 
finance  needed  improvements  and  extensions  to  the 
system,  increase  the  head  on  the  distribution  pipes  by 
about  fifty-five  feet,  and  also,  by  taking  water  from 
the  city  of  New  York,  as  it  is  empowered  to  do  with- 
out reference  to  this  Commission  by  the  provisions 
of  the  Laws  of  1916,  chapter  601,  it  wiU  be  able  to 
guard  against  any  future  shortage  of  water.  Public 
necessity  for  the  carrying  out  of  this  project  appears 
to  exist. 

On  Januaiy  12,  1921,  the  board  of  trustees  of  the 
village  of  Scarsdale,  by  resolution  duly  adopted, 
called  an  election  to  be  held  January  26,  1921,  at 
which  election  a  proposition  to  bond  the  village  in  the 
sum  of  $700,000  was  submitted  to  the  electors  thereof. 
This  election  was  held  and  the  proposition  carried  in 
the  affirmative  by  a  vote  of  224  to  40.  On  May  11, 
1921,  the  board  of  trustees,  by  resolution  duly  adopted, 
called  a  second  election  to  be  held  May  25, 1921.    At 
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this  election  a  proposition  for  the  purchase  of  the 
existing  distribution  system  of  the  Consolidated 
Water  Company  for  a  sum  not  exceeding  $185,000 
was  submitted  to  the  electors.  The  election  was  duly 
held  and  the  proposition  carried  in  the  affirmative  by 
a  vote  of  20  to  0.  The  making  of  this  petition  to  the 
Water  Power  Commission  was  authorized  by  resolu- 
tion of  the  board  of  trustees  adopted  at  a  meeting 
held  July  27,  1921. 

A  valuation  of  the  property  proposed  to  be  pur- 
chased, general  reports  on  and  plans  for  the  proposed 
extensions  and  additions  to  the  distribution  system 
were  prepared  by  the  George  A.  Johnson  Company, 
Inc.,  consulting  engineers  of  New  York  city. 

The  village  is  to  pay  for  the  distribution  system 
of  the  Consolidated  Water  Company  the  sum  of 
$175,000.  It  is  also  to  pay  for  such  meters  now  within 
its  limits  as  may  later  be  determined  to  be  the  prop- 
erty of  the  company,  the  total  amount  not  to  exceed 
$185,000.  This  sum  was  fixed  after  a  valuation  of  the 
property  by  engineers  and  has  been  agreed  to  by  both 
parties  to  the  transaction.  It  appears  to  be  reason- 
able. The  village  has  available  funds  for  the  con- 
struction of  the  proposed  pumping  station,  stand- 
pipe  and  for  all  needed  extensions  to  the  distribu- 
tion system. 

Detailed  plans  and  specifications  for  all  the  pro- 
posed works  have  not  been  submitted.  Those  sub- 
mitted are  satisfactory.  In  order  that  this  Commis- 
sion may  determine  that  the  remainder  of  the  works 
will  be  safe,  it  will  require  that  plans  and  specifica- 
tions therefor  be  submitted  to  and  approved  by  this 
Commission  before  contracts  for  such  work  are  let. 

The  village  proposes  to  acquire  two  parcels  of 
land,  one  of  about  an  acre  and  one  of  about  an  acre 
and  a  half  in  extent,  on  which  to  erect  the  proposed 
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standpipes.  These  lands  will  be  purchased  by  pri- 
vate agreement  with  the  owners  thereof. 

The  project  of  the  applicant  includes  the  supplying 
of  water  to  all  present  customers  of  the  Consolidated 
Water  Company  which  are  now  supplied  by  mains 
connected  with  that  portion  of  the  distribution  system 
which  the  village  proposes  to  acquire  and  which,  after 
that  acquisition,  could  not  be  supplied  by  the  com- 
pany except  by  the  construction  of  new  mains.  The 
eflfect  of  this  project  on  the  other  municipalities  of 
the  State  now  supplied  by  the  Consolidated  Water 
Company  will  be  beneficial,  as  in  an  emergency  these 
municipalities  could  take  all  the  water  which  the  com- 
pany has  available;  the  village  of  Scarsdale  in  such 
event  obtaining  a  supply  of  water  from  the  city  of 
New  York.  The  water  supply  interests  of  no  other 
community  in  the  State  will  be  affected. 

The  legal  damages  which  may  be  caused  by  the 
execution  of  the  plans  of  the  petitioner  do  not  appear 
to  be  such  as  to  require  any  special  consideration  or 
legislative  enactment  in  order  that  they  may  be  equit- 
ably determined  and  paid. 

In  consideration  of  the  above  and  subject  to  the 
requirements  heretofore  stated,  the  Commission, 
therefore,  finds  and  determines : 

First.  That  the  plans  proposed  are  justified  by  pub- 
lic necessity. 

Second.  That  said  plans  provide  for  the  proper  and 
safe  construction  of  all  work  connected  therewith. 

Third.  That  said  plans  provide  for  the  proper  pro- 
tection of  the  supply  and  the  watershed  from  contami- 
nation and  that  filtration  is  at  the  present  time 
unnecessary. 

Fourth.  That  said  plans  are  just  and  equitable  to 
the  other  municipalities  and  civil  divisions  of  the  State 
affected  thereby  and  to  the  inhabitants  thereof,  par- 
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ticular  consideration  being  given  to  their  present  and 
future  necessities  for  sources  of  water  supply. 

Fifth.  That  said  plans  make  fair  and  equitable  pro- 
visions for  the  determination  and  payment  of  any  and 
all  legal  damages  to  persons  and  property,  both  direct 
and  indirect,  which  will  result  from  the  execution  of 
said  plans  or  the  acquiring  of  said  lands. 

Wherefore,  the  Water  Power  Commission  does 
hereby  approve  the  said  application  of  the  village  of 
Scarsdale. 

In  Witness  Whereof,  the  Water  Power  Com- 
mission has  caused  this  determination  and 
approval   to   be   signed   by   the   members 
thereof  and  has  caused  its  official  seal  to  be 
[l.  b.]     affixed  hereto  and  has  filed  the  same  with 
all  maps,  plans,  reports  and  other  papers 
relating  thereto  in  its  office  in  the  city  of 
Albany  this  31st  day  of  August,  1921. 
Water  Power  Commission 
Ellis  J.  Staley, 

Conservation  Commissioner 
Charles  D.  Newton, 

Attorney  General 
By  Thos.  F.  Fennell,  First  Deputy 
Frank  M.  Williams, 

State  Engineer  and  Surveyor 
Attest : 

A.  H.  Perkins, 
Secretary  to  the  Commission 


372  State  Department  Reports 


[Vol.  26]  state  Industrial  Board 


In  the  Matter  of  the  Claim  of  John  Gaul  for  Compen- 
sation  under  the  Workmen's  Compensation  Law, 
against  Thompson,  Hubman  &  Fisher,  Employer; 
The  Travelers  Insurance  Company,  Insuranc<» 
Carrier 

Case  No.  897474 

(State  Industrial  Board,  August  17,  1921) 

Claimant's  left  hand  frozen  while  shoyeling  coal  at  plant  of 
employer  —  award  made. 

This  claim  came  on  for  hearing  in  Bnffalo,  at  the 
offices  of  the  State  Industrial  Commission  on  Decem- 
ber 23,  1920,  and  March  28,  1921,  and  at  Tonawanda, 
N.  Y.,  on  April  13, 1921. 

By  virtue  of  chapters  50  and  60  of  the  Laws  of  1921, 
the  State  Industrial  Board  is  the  successor  to  the 
State  Industrial  Commission  in  this  case. 

Charles  D.  Newton,  Attorney-General,  for  State 
Industrial  Board. 

Benjamin  C.  Loder,  for  employer  and  insurance 
carrier. 

Claimant  in  person. 

By  the  Board. — ^All  the  evidence  submitted  before 
the  State  Industrial  Board  having  been  heard  and 
duly  considered,  the  Board  makes  its  conclusions  of 
fact,  award  and  decision,  as  follows: 

On  February  9,  1920,  the  day  on  which  John  Gaul 
sustained  his  injuries,  he  resided  at  221  Schenck  ave- 
nue, North  Tonawanda,  N.  Y.,  and  was  employed  as  a 
fireman  by  Thompson,  Hubman  and  Fisher,  of  North 
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Tonawanda,  N.  Y.,  manufacturers  of  doors,  sash  and 
retail  lumber. 

On  the  date  mentioned,  he  was  working  at  his 
employer's  plant  on  Main  street.  North  Tonawanda, 
N.  Y.,  in  the  usual  course  of  his  employment  as  a  fire- 
man. The  day  was  cold,  the  thermometer  registering 
between  15  degrees  and  16  degrees  below  zero.  In 
order  to  keep  the  fires  going  and  thus  to  keep  things 
from  freezing  up,  it  became  necessary  about 
10  KX)  A.  M.  to  wheel  into  the  boiler  house  some  coal 
from  the  coal  pile  which  was  distant  forty  feet.  While 
so  doing  and  shovelling  and  wheeling  in  about  twenty- 
five  wheelbarrow  loads  he  had  to  expose  himself  to 
th-e  intense  cold  and  in  the  shovelling  to  expose  his 
left  hand  more  than  the  right  through  the  latter  being 
stationary  on  the  top  of  the  shovel,  claimant  being 
right-handed.  As  a  result  his  left  hand  became  frozen 
and  subsequently  amputation  of  the  little  finger 
became  necessary. 

That  by  reason  of  the  above  circumstances  under 
which  claimant  was  required  to  work  and  the  manner 
in  which  he  was  forced  to  perform  such  work  he  was 
subject  to  a  special  and  increased  hazard. 

The  average  weekly  wage  of  John  Gaul  was  twenty- 
eight  dollars  per  week. 

The  injuries  which  resulted  in  the  amputation  of  the 
little  finger  of  claimant's  left  hand  were  accidental 
injuries  and  arose  out  of  and  in  the  course  of  his 
employment. 

It  does  not  appear  whether  written  notice  of  injury 
was  given  to  the  employer  within  thirty  days  after 
disability  but  the  employers  were  aware  of  the  acci- 
dent through  notification  being  given  to  their  fore- 
man Gustave  W.  Hubman  orally  within  three  days  of 
its  occurrence.  Neither  the  employer  nor  the  insur- 
ance carrier,  therefore,  was  prejudiced  by  such  failure, 
if  any. 
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Award  of  compensation  is  hereby  made  against 
Thompson,  Hubman  &  Fisher,  employer,  and  the 
Travelers  Insurance  Company,  insurance  carrier,  to 
John  Gaul,  injured  employee,  at  the  rate  of  seventeen 
dollars  and  fifteen  cents  per  week  for  a  period  of  fif- 
teen weeks  for  the  loss  of  the  little  finger  of  the  left 
hand  and  the  case  hereby  continued. 

The  failure,  if  any,  of  John  Gaul  to  give  written 
notice  of  injury  to  his  employers  within  thirty  days 
after  disability  is  hereby  excused  on  the  ground  that 
neither  the  employer  nor  the  insurance  carrier  was 
prejudiced  by  such  failure,  if  any. 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law  Made  by  Johw 
C.  Bradley,  against  IlNrrED  States  Rail  and 
Salvage  Corporation,  Employer;  and  The  Trav- 
elers Insurance  Company,  Insurance  Carrier 

Case  No.  502037 

(State  Industrial  Board,  September  8,  1921) 

Work  on  a  difonaatled  boat  at  dock  in  Hudson  river  not  a  maritime 
contract  —  award  made. 

Claimant  was  injured  while  working  on  an  old  boat  which 
was  tied  to  another  boat,  which  in  turn  was  tied  to  a  dock  in 
the  Hudson  river.  The  boat  was  being  dismantled,  its  engines 
having  been  removed,  and  nothing  left  on  it  to  characterize 
it  a  vessel  but  the  hulk.  Held,  that  claimant  was  not  engaged 
in  a  maritime  contract 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Board  at  the  courthouse,  at  Newburgh, 
N.  Y.,  on  December  13,  1920;  March  15,  1921,  and 
May  17,  1921. 
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The  State  Industrial  Board  by  virtue  of  chapters 
50  and  60  of  the  Laws  of  1921  is  the  successor  of  the 
State  Industrial  Commissioni  in  this  case. 

Charles  D.  Newton,  Attorney-General,  for  the  State 
Industrial  Board. 

Benjamin  C.  Loder,  for  employer  and  insurance 
carrier. 

Joseph  Beeback,  for  the  claimant. 

Claimant  in  person. 

By  the  Board. —  All  the  evidence  having  been  heard 
and  duly  considered,  the  State  Industrial  Board  makes 
its  conclusions  of  fact  and  award  as  follows : 

On  October  12,  1920,  the  day  on  which  John  C. 
Bradley  sustained  the  injuries  herein  referred  to, 
he  resided  at  483  Broadway,  Newburgh,  N.  T.,  and 
was  employed  as  a  laborer  by  the  United  States  Bail 
and  Salvage  Corporation,  with  office  and  principal 
place  of  business  at  Newburgh,  N.  T. ;  said  employer 
being  engaged  in  the  business  of  junk  dealers,  and 
in  the  salvaging  of  old  steamships  and  vessels. 

On  October  12,  1920,  while  the  said  John  C.  Brad- 
ley  was  engaged  in  the  regular  course  of  his  employ- 
ment, and  while  working  for  his  employer  at  the 
Hudson  Shipbuilding  and  Repair  Company  yard, 
Newburgh,  N.  T.,  and  while  working  thereat  on  an 
old  boat,  which  the  employer  had  purchased  from  the 
United  States  government,  which  was  tied  to  another 
boat  called  the  Bailey,  which  in  turn  was  tied  along- 
side of  the  dock,  and  while  cutting  off  a  bolt  with  a 
hammer  and  chisel,  the  head  of  said  bolt  flew  off  and 
hit  the  claimant  in  the  left  eye,  whereupon  he  sus- 
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tained  injuries  to  said  eye,  which  resulted  in  the 
total  loss  of  useful  vision  of  the  left  eye. 

The  boat  upon  which  claimant  was  working  was 
being  dismantled,  its  engines  having  been  removed, 
and  nothing  left  on  it  to  characterize  it  a  vessel  but 
the  hulk. 

At  the  time  claimant  sustained  the  injuries  which 
resulted  in  the  loss  of  useful  vision  of  the*left  eye, 
he  was  not  engaged  in  a  maritime  contract. 

The  average  weekly  wage  of  John  C.  Bradley  was 
the  sum  of  twenty-eight  dollars  and  eighty-five  cents. 

The  injuries  sustained  by  John  C.  Bradley  were 
accidental  injuries,  and  arose  out  of  and  in  the  course 
of  his  employment. 

Award  of  compensation  is  hereby  made  against 
the  United  States  Rail  and  Salvage  Corporation, 
employer,  and  the  Travelers  Insurance  Company, 
insurance  carrier,  to  John  C.  Bradley,  injured 
employee,  for  a  period  of  128  weeks  at  the  rate  of 
nineteen  dollars  and  twenty-three  cents  per  week,  for 
the  loss  of  useful  vision  of  the  left  eye. 

Present  payment,  pursuant  to  said  award,  is  due 
and  payable  in  the  sum  of  $596.13  for  the  period  cov- 
ering October  12,  1920,  to  May  17,  1921.  Future  pay- 
ments, pursuant  to  said  award,  are  due  and  payable 
in  the  sum  of  $38.46  every  two  weeks,  for  a  total  of 
ninety-seven  weeks;  and  the  case  closed. 


Rogers  v.  Richmond  Levebing  Co.  377 


State  Industrial  Board  [Vol.  26] 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law  Made  by  Marie 
W.  Rogers,  Widow,  on  Account  of  the  Death  of 
Gaillard  S.  Rogers,  Deceased,  against  Richmond 
Levering  Company,  Employer,  and  The  Ocean 
Accide;nt  and  Guarantee  Corporation,  Ltd.,  Insur- 
ance Carrier 

Case  No.  1963774 

(State  Industrial  Board,  September  8,  1921) 

A  geologist,  employed  by  a  New  York  corporation  engaged  in  the 
profession  of  oil  engineers,  was  killed  in  Sonth  America. 
Held,  that  neither  deceased  nor  the  employer  was  engaged  in 
a  hazardous  employment  —  award  denied. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Board  at  its  office,  124  East  Twenty-eighth 
street,  New  York  city,  N.  Y.,  on  September  9,  1920; 
September  16, 1920;  October  7, 1920;  October  21, 1920; 
November  16,  1920;  November  30,  1920;  March  1, 
1921,  and  May  18,  1921. 

The  Industrial  Board  by  virtue  of  chapters  50  and 
60  of  the  Laws  of  1921  is  the  successor  of  the  State 
Industrial  Commission,  in  this  case. 

Charles  D.  Newton,  Attorney-General,  for  State 
Industrial  Board. 

Robert  H.  Woody,  for  employer  and  insurance 
carrier. 

John  B.  Johnston,  for  claimant. 

By  the  Board. — All  the  evidence  having  been  heard 
and  duly  considered,  the  State  Industrial  Board 
makes  its  conclusions  of  fact  and  decisions  as  follows: 
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On  November  18,  1919,  the  day  on  which  Gaillard 
S.  Rogers  sustained  the  injuries,  which  resulted  in 
his  death  on  the  same  day,  he  resided  at  1815  Kenyon 
street,  N.  W.,  Washington,  D.  C,  and  was  employed 
as  a  geologist  by  Richmond  Levering  Company,  with 
office  and  principal  place  of  business  at  120  Broadway, 
New  York  city,  N.  Y.;  said  employer  being  engaged 
in  the  profession  of  oil  engineers. 

On  November  18,  1920,  while  the  said  Gaillard  S. 
Rogers  was  engaged  in  the  regular  course  of  his 
employment,  and  while  crossing  the  Rio  Hulato  at  its 
mouth,  which  is  in  the  Caribbean  Sea,  off  the  coast 
of  the  United  States  of  Colombia,  South  America, 
for  the  purpose  of  finishing  up  some  work,  before 
returning  to  Colon,  the  cayuco,  or  dug-out,  in  which 
he  was  riding  overturned  and  spilled  the  occupants 
into  the  stream,  whereupon  Gaillard  S.  Rogers,  the 
deceased,  unable  to  breast  the  strong  current,  was 
drowned. 

The  injuries  which  resulted  in  the  death  of  Gail- 
lard S.  Rogers  were  accidental  injuries,  and  arose  out 
of  and  in  the  course  of  his  employment. 

The  average  weekly  wage  of  Gaillard  S.  Rogers  was 
the  sum  of  twenty-three  dollars  and  eight  cents. 

Gaillard  S.  Rogers  left  him  surviving  Marie  W. 
Rogers,  widow,  aged  thirty-six  years,  the  claimant 
herein. 

Award  of  compensation  is  hereby  denied  to  Marie 
W.  Rogers,  widow,  aged  thirty-six  years,  on  the 
ground  that  neither  the  deceased  nor  the  employer 
was  engaged  in  a  hazardous  employment,  within  the 
meaning  of  that  term  used  in  section  2  of  the  Work- 
men's Compensation  Law. 
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In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law  Made  by  Mrs. 
Mary  E.  Stickle,  on  Behalf  of  Herself  and  Infant 
Child,  on  Account  of  the  Death  of  William  I. 
Stickle,  Deceased  Employee,  against  E.  D.  Smith 
&  Son,  Employer 

Case  No.  594782  —  Death  Case  No.  595819 

(State  Industrial  Board,  September  8,  1921) 

A  driver,  employed  in  delivering  milk  for  his  employer,  a  general 
fanner  producing  milk  on  the  farm  and  delivering  same,  was 
injnred  while  delivering  milk  and  died  from  the  roBnlt  of  his 
Injuries  —  award  denied  widow  and  child  on  the  ground  that 
the  claim  does  not  come  within  the  provisions  of  the  Work- 
men's Oompensation  Law. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Board  at  the  courthouse,  Poughkeepsie, 
N.  Y.,  on  August  5,  1920 ;  February  14,  1921 ;  March 
16, 1921;  April  13,  1921,  and  June  13, 1921. 

The  State  Industrial  Board  by  virtue  of  chapters 
50  and  60  of  the  Laws  of  1921  is  the  successor  of  the 
State  Industrial  Commission,  in  this  case. 

Charles  D.  Newton,  Attorney-General,  for  State 
Industrial  Board. 

John  E.  Mack,  for  claimant-appellant. 

Eaymond  E.  Aldrich,  for  employer. 

By  the  Board. — All  the  evidence  having  been  heard 
and  duly  considered,  the  State  Industrial  Board 
makes  its  conclusions  of  fact  and  decision  as  follows : 

On  January  20,  1920,  the  day  on  which  William  I. 
Stickle  sustained  the  injuries  which  resulted  in  his 
death  on  February  23,  1920,  he  resided  at  Pough- 
keepsie, N.  T.,  and  was  employed  as  a  driver,  in  con- 
nection with  a  milk  route,  by  E.  D.  Smith  ft  Son,  with 
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office  and  principal  place  of  businesia  at  Poughkeepsie, 
N.  Y.,  R.  F.  D.  No.  1;  said  employer  being  engaged 
in  the  business  of  general  fanning  work,  including 
the  delivery  of  milk  produced  on  the  farm. 

On  January  20,  1920,  while  the  said  William  I. 
Stickle  was  engaged  in  the  regular  course  of  his 
employment,  and  while  driving  a  milk  delivery  sleigh 
in  the  city  of  Poughkeepsie,  N.  Y.,  and  in  so  driving, 
while  standing  on  the  step  of  said  sleigh,  an  automo- 
bile ran  into  said  sleigh,  whereupon  deceased  sus- 
tained injuries  in  the  nature  of  a  fractured  left  leg 
(compound  comminuted  fracture  of  tibia).  The 
deceased  immediately  was  treated  by  a  physician,  and 
in  a  few  days  infection  showed,  and  claimant  was 
then  immediately  removed  to  St.  Francis  Hospital 
where  the  infection  developed,  and  the  deceased  was 
suffering  from  general  septicaemia,  and  later  devel- 
oped septic  pneumonia,  from  which  he  died  on  Feb- 
ruary 23,  1920;  his  death  being  due  to  the  accidental 
injuries,  which  he  sustained  on  January  20, 1920. 

The  injuries  which  resulted  in  the  death  of  William 
I.  Stickle  were  accidental  injuries,  and  arose  out  of 
and  in  the  course  of  his  employment. 

The  average  weekly  wage  of  William  I.  Stickle  was 
the  sum  of  nineteen  dollars  and  four  cents. 

William  I.  Stickle  left  him  surviving  Mary  B. 
Stickle,  widow,  aged  thirty-eight  years,  and  William 
F.  Stickle,  son,  aged  two  years,  the  claimants  herein. 

Award  of  compensation  is  hereby  denied  to  Mary 
E.  Stickle,  widow,  aged  thirty-eight  years,  and  Wil- 
liam F.  Stickle,  son,  aged  two  years,  the  claimants 
herein,  on  the  ground  that  this  claim  does  not  come 
within  the  provisions  of  the  Workmen  *s  Compensa- 
tion Law, 

Disability  Folder  No.  594782  in  this  case  to  be  made 
part  of  the  record  on  appeal. 
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In  the  Matter  of  Petition  of  the  New  York  State 
Railways  to  Increase  Passenger  Fares  in  Utica  and 
Vicinity,  and  as  to  Filing  Tariff  on  Short  Notice 

Case  No.  7997 

(Public  Service  Commission,  September  15,  1921) 

Electric  railways  —  fares  —  value  —  depreciation  —  adeqnato 
return. 

VdltAe.  Estimated  cost  of  reproduction  is  merely  one  method 
of  reaching  just  decisions  upon  the  question  of  fair  value.  It 
cannot  be  used  without  reason  and  its  use  in  a  period  when 
prices  have  been  subject  to  such  violent  fluctuations  as  have 
characterized  the  past  five  years  would  leave  little  of  fair- 
ness in  the  terra  ''fair  value"  which  means  esseatially  the 
just  amount  on  which  a  public  utility  company  is  entitled  to 
earn  a  return.     (P.  384.) 

Organisation  and  development  expenses.  When  a  company 
has  once  chai^g^ed  off  an  item  as  expense  it  has  been  reimbursed 
by  the  public,  which  is  under  no  obligation  to  pay  interest 
upon  the  item  perpetually  on  the  impossible  hypothesis  that 
the  property  is  to  be  reproduced  at  some  one  time.     (P.  385.) 

Deduction  of  accrued  depreciation.  From  the  moment  that 
cars,  rails,  ties,  buildings  and  the  like  are  placed  in  service 
they  begin  to  deteriorate  and  sooner  or  later  have  to  give  place 
to  others.  The  company  is  entitled  to  recover  their  cost  dur- 
ing the  period  of  service  from  persons  who  enjoy  the  service. 
(P.  386.) 

Adeqtutte  return.  If  the  public  is  expected  to  make  up 
every  deficiency  in  order  to  give  a  utility  a  good  round -rate 
of  earning  power  then  the  public  is  entitled  to  the  benefit  of 
the  surplus  over  the  agreed  upon  earning  rate  in  times  of 
prosperity.     (P.  391.) 

Petition  for  increased  fare  dismissed. 

Kernan  &  Kernan  (Walter  N.  Kernan  and  Warnick 
J.  Kernan,  of  counsel),  for  New  York  State  Railways. 

Fred  P.  Scanlan,  corporation  counsel,  for  city  of 
Utica. 
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Pbenderoast,  Chairman. —  The  New  York  State 
Bailways  is  a  domestic  corporation  which  owns  and 
operates  street  surface  railroad  systems  in  the  cities 
of  Rochester,  Syracuse,  Utica,  Rome  and  contiguous 
territory. 

On  December  22, 1920,  this  company  filed  a  petition 
for  permission  to  set  up  a  new  rate  of  at  least  ten 
cents  per  passenger  in  the  territory  known  as  the 
TJtica  zone.  This  latter  district  or  *'  zone  '*  is  de- 
scribed as  *  *  the  lines  operating  in  the  city  of  Utica  and 
between  Utica  and  the  villages  of  Whitesboro,  New 
York  Mills,  New  Hartford  and  Clinton/'  There  are 
approximately  sixty  miles  of  trackage  affected  by  this 
petition.  Operation  in  this  zone  has  been  conducted 
under  a  franchise  from  the  city  of  TJtica  and  other 
local  authorities,  on  the  basis  of  a  fare  per  passenger 
of  five  cents.  In  1918  in  consideration  of  acute  cost 
conditions  due  to  the  great  war,  permission  was 
granted  by  the  local  authorities  to  charge  a  fare  of 
six  cents  and  that  is  the  rate  now  used. 

On  the  opening  of  the  proceedings  upon  this  peti- 
tion, the  city  entered  an  objection  to  the  jurisdiction 
of  the  Commission,  on  the  ground  of  existing  fran- 
chise relations  between  the  city  and  the  company. 
This  objection  was  overruled  by  the  presiding  Com- 
missioner, Judge  Kellogg.  Subsequently  the  city 
sought  court  intervention  to  prevent  action  by  the 
Commission  but  was  unsuccessful.  The  hearing  upon 
the  petition  then  proceeded. 

In  order  to  determine  the  rate  of  fare  which  should 
be  charged  it  is  necessary  to  fix  the  fair  value  of  the 
company's  property  used  and  useful  in  the  territory 
under  consideration.  In  support  of  its  claim  to  a 
larger  return  the  company  has  submitted  three  dis- 
tinct appraisals  which  it  describes  in  its  brief  as  fol- 
lows: 
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/*(1)  An  appraisal  based  on  the  trend  and  average 
prices  of  the  years  1912,  1914  and  1916  known  as  the 
(1)  pre-war  valuation;  (2)  an  appraisal  based  on  aver- 
age prices  from  the  years  1915  to  1919  inclusive ;  and 
(3)  an  appraisal  reflecting  1920  prices,  known  as  the 
reproduction  cost  new  or  present  day  valuation/' 

The  company's  proof  is,  therefore,  confined  to  a 
single  element  of  **  fair  value,"  namely,  cost  of  repro- 
duction new,  on  the  basis  of  (1)  prices  prevailing 
before  the  war,  (2)  prices  in  1915-1919  and  (3)  prices 
in  1920.  The  results  of  the  three  valuations  (Exhibits 
53,  54  and  55)  are  as  follows: 

Field  cost  Total  cost  new 

Pre-war  prices $3,977,700  66    $6,168,456  95 

1915-1919  average 5,786,567  58      8,898,312  51 

January  1,  1921 7,801,837  87    11,940,796  69 


I  ^  i: 


In  setting  up  these  appraisals,  the  company's 
expert,  Mr.  Campion,  has  apparently  sought  to  estab- 
lish a  wholly  theoretical  estimate  of  value.  The  ele- 
ment of  original  cost  seems  to  have  been  largely  dis- 
carded. In  addition  to  this  the  place  of  a  depreciation 
account  in  the  calculation  of  **  fair  value  "  has  been 
entirely  ignored.  It  is  not  going  too  far  to  say  the 
company  appears  to  have  rested  its  case  upon  the  fore- 
going claimed  reproduction  values.  It  cannot  be  pre- 
sumed that  the  Commission  is  confined  to  any  one 
such  type  of  valuation.  The  judgment  of  courts  up 
to  this  time  clearly  states  it  is  not.  In  addition,  busi- 
ness experience  and  common  justice  to  the  public  com- 
mand that  it  should  not  be.  To  reiterate  an  argument 
which  has  been  used  very  frequently  of  late  by  regu- 
latory bodies  it  would  be  grossly  unfair  to  the  public 
to  use  the  extraordinary  dislocation  in  prices  due  to 
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a  world  war  as  the  ground-work  for  the  fixation  of  ft 
proper  rate  base. 

The  courts  have  repeatedly  ruled  that  the  estimated 
cost  of  reproduction  is  merely  one  method  of  reaching 
just  decisions.  It  cannot  be  used  wUhout  reason  and 
its  use  in  a  period  when  prices  have  been  subject  to 
such  violent  fluctuations  as  have  characterized  the 
past  five  years  would  leave  little  of  fairness  in  the 
term  **  fair  value  *'  which  means  essentially  the  Just 
amount  on  which  a  public  utility  company  is  entitled 
to  earn  a  return. 

The  city's  evidence  on  the  question  of  the  value  of 
the  property  employed  by  the  company  has  been  of 
a  much  more  definite  character.  In  its  compilations 
it  has  used  the  actual  figures  given  by  the  company 
in  years  past  in  its  sworn  tax  reports,  figures  used 
by  it  in  reports  filed  with  the  Public  Service  Commis- 
sion and  in  addition  has  as  to  certain  periods  taken 
the  exact  cost  figures  as  they  appear  upon  the  com- 
pany's books.  For  these  reasons  the  city's  valuations 
are  based  upon  determinable  quantities.  Through  its 
experts  it  has  submitted  evidence  of  the  actual  cost 
of  the  railway  property  used  in  rendering  service  in 
the  Utica  district  and  proved  that  the  normal  repro- 
duction cost  (pre-war)  would  not  exceed  the  actual 
cost.  So  far  as  the  tangible  property  is  concerned 
there  is  no  considerable  difference  between  the  city's 
figures  and  the  company's  pre-war  field  cost  figures; 
but  the  company  fails  to  make  any  deduction  for 
depreciation  or  exhaustion  of  capacity  for  service  of 
physical  property  and  it  makes  larger  additions  for 
intangible  values,  thus; 
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City  Company 

Road  and  equipment  —  cost  $3,500,472    $3,695,077 
Accrued  depreciation 1,335,721  none 


m 


Present  value $2,164,751  $3,695,077 

Materials  and  supplies 125,000  282,623 

Cash  —  working  capital 51,855 

Interests  during  construct 'n        80,000  546,303 
Taxes  during  construction.         10,000  82,134 
Organization  and  develop- 
ment          40,000  t 

Total $2,429,751*  $6,168,456  95 

The  large  **  overheads  *'  in  the  company's  valua- 
tion are  based  on  the  theory  that  the  property  is  to 
be  constructed  as  a  whole,  whereas  the  city's  over- 
heads are  based  largely  on  the  company's  records, 
which  show  that  the  necessary  engineering,  law  and 
administration  services  in  connection  with  construc- 
tion are  furnished  by  the  regular  staff  of  the  com- 
pany whose  salaries  are  charged  to  operating 
expenses.  If  they  are  now  treated  otherwise  it  would 
be  necessary  to  revise  the  operating  expense  accounts 
by  excluding  a  portion  of  the  salaries  of  the  officials 
concerned  and  such  revision  would  produce  larger  net 
earnings.  When  a  company  has  once  charged  off  an 
item  as  expense  it  has  been  reimbursed  by  the  public, 
which  is  under  no  obligations  to  pay  interest  upon  the 
item  perpetually  on  the  impossible  hypothesis  that 
the  property  is  to  be  reproduced  at  some  one  time. 

The  city's  estimates  for  *'  overheads  "  are  based  on 

*  Includes  $10,000  added  for  bridge  at  final  hearing. 

t  The  total  includes  $121,779  for  preliminary  expenses,  $254,042 
for  cost  of  financing  and  numerous  other  items,  including  $764,825 
going  concern  value. 

25 
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the  actual  experience  of  the  company,  the  property  of 
which  has  been  built  up  gradually,  year  by  year,  and 
they  seem  reasonable. 

With  respect  to  the  deduction  of  accrued  deprecia- 
tion the  law  is  clear.  From  the  moment  that  cars, 
rails,  ties,  buildings  and  the  like  are  placed  in  service 
they  begin  to  deteriorate  and  sooner  or  later  have  to 
give  place  to  others.  The  company  is  entitled  to 
recover  their  cost  during  the  period  of  service  from 
persons  who  enjoy  the  service.  The  Supreme  Court 
has  said  that  it  is  the  plain  duty  of  a  public  utility  to 
recover  this  element  of  cost,  in  order  that  it  may  main- 
tain its  investment  unimpaired.  City  of  Knoxville  v. 
Knoxville  Water  Co.,  212  U.  S.  1,  9,  10,  13,  14;  Minne- 
sota  Rate  Cases,  230  id.  352,  424, 456-458 ;  Kansas  City 
Southern  By.  Co.  v.  United  States,  231  id.  423,  447. 
See  also  People  ex  rel.  Kings  County  Lighting  Co.  v. 
Willcox,  156  App.  Div.  603,  610-612;  People  ex  rel. 
Jamaica  Water  Supply  Co.  v.  State  Board  of  Tax 
Comrs.,  196  N.  Y.  39,  58 ;  People  ex  rel.  Queens  County 
Water  Co.  v.  Woodbury,  67  Misc.  Rep.  490,  493; 
People  ex  rel.  Brooklyn  Hts.  R.  R.  Co.  v.  Tax  Comrs., 
69  id.  646,  655,  660. 

The  company  admits  **a  liability  for  replacement '' 
of  $496,572  on  the  basis  of  pre-war  unit  prices  and 
$1,093,673  on  the  basis  of  present  day  unit  prices. 
The  city's  witnesses  figured  the  accrued  depreciation 
according  to  the  straightline  method  at  $1,335,721. 
This  method  has  the  sanction  of  law  in  this  state. 
Kings  County  Lighting  Co.  v.  Willcox,  156  App.  Div. 
603. 

The  point  is  made  by  counsel  that  owing  to  the 
inadequacy  of  the  rate  of  fare  the  company  has  not 
received  a  proportionate  part  of  the  cost  of  its  prop- 
erty equal  to  the  depreciation  or  exhaustion  of 
capacity  for  service.    The  proof  on  this  point  is  not 
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convincing.  From  the  exhibit  filed  by  the  company 
Bubseqnent  to  the  last  hearing  it  appears  that  the  com- 
pany's  earnings  were  amply  sufficient  to  provide  for 
depreciation  as  well  as  an  adequate  return  from  1907 
to  1917,  inclusive.  This  is  not  the  case,  however,  since 
1917,  owing  to  the  greatly  increased  cost  of  material 
and  labor.  Seven  per  cent  on  the  original  investment 
(1  per  cent  for  sinking  fund  and  6  per  cent  for  return) 
would  amount  to  approximately  $260,000  a  year  or 
$780,000  for  three  years  as  compared  with  a  stated 
income  of  $346,000  or  a  deficiency  of  $434,000.  The 
war  conditions  of  the  years  since  April,  1917,  are  such 
as  to  require  of  the  Commission  special  consideration. 
The  calamity  of  the  war,  the  impossibility  of  obtaining 
labor  and  material  of  the  proper  character,  except  at 
abnormally  high  prices,  and  the  limited  amount  of 
such  as  it  was  possible  to  obtain,  resulting  in  unusual 
burdens  upon  all  enterprises  of  a  business  character, 
furnish  a  reason  for  assuming  that  this  deficiency  of 
$434,000  under  such  special  circumstances,  should  be 
regarded  by  the  Commission  for  the  present  proceed- 
ing as  a  part  of  the  rate  base,  which  will  then  amount 
to  $229,120,  although  it  is  not  conceded  that  8  per  cent 
is  an  irreducible  allowance. 

Despite  the  failure  of  the  company  to  allow  for 
depreciation  in  its  valuations,  the  company  makes  the 
necessity  of  providing  for  depreciation  the  basis  of  a 
claim  for  a  higher  fare.  Its  request  is  for  an  allow- 
ance of  $105,861.27  **  additional  for  renewals  and 
replacements  to  bring  it  to  a  4  per  cent  (on  track, 
structures,  etc.)  and  5  per  cent  (rolling  stock  and  elec- 
trical equipment)  basis.'*  While  the  company  pre- 
sented no  evidence  in  support  of  these  rates,  it  seems 
evident  that  the  company 's  provision  for  depreciation 
equipment  has  been  inadequate.  Track  renewals  are 
classed  as  repairs  and  should  cost  less  hereafter  than 
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in  1920.  For  depreciation  of  equipment  and  buildings 
the  sum  of  $36,000  in  addition  to  what  is  already  pro- 
vided should  suffice. 

The  operating  income  for  1920,  stated  at  $54,489.16, 
should  be  increased  by  $14,000,  the  amount  charged  to 
the  operating  expense  account  ^'  general  amortiza- 
tion '*  for  depreciation  that  accrued  prior  to  1908,  as 
this  burden  does  not  properly  fall  on  car  riders  of 
1921. 

The  company's  allocation  of  revenues  and  expenses 
to  the  Utica  six-cent  fare  zone  is  as  follows  (Exhibits 
44,  44a,  46,  46a) : 

1010  1020 

Operating  revenue $1,200,335  44    $1,288,523  65 

Operating  expenses 1,029,334  90      1,169,034  49 

Net  operating  revenue.  $171,000  54  $119,489  16 
Taxes   73,935  05  65,000  00 

Operating  income $97,065  49        $54,489  16 


■ 


(available  as  return  on  investment) 

On  the  basis  of  the  1920  income  the  company  would 
fall  short  of  the  amount  required  for  an  8  per  cent 
return  on  investment  and  adequate  provision  for 
depreciation  by  the  sum  of  $196,631,  as  follows : 

Return    on    investment    8    per    cent    on 

$2,864,000 $229,120 

Additional  for  depreciation 36,000 

Total $265,120 

Operating  income  1920 $54,489 

Adjustment 14,000 

68,489 

Net  addition  to  be  paid  by  passengers.      $196,631 
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It  mnst  be  borne  in  mind  that  we  are  not  dealing 
with  the  conditions  of  1920,  nor  the  previous  abnormal 
years  but  with  the  present  period  which  is  one  of  pro- 
found economic  readjustment.  It  is  with  this  preg- 
nant fact  before  us  that  a  decision  in  this  and  similar 
cases  must  be  made.  The  fact  is  that  the  process  of 
revised  wage  relations  has  already  reached  this  com- 
pany. A  new  wage  agreement  (the  result  of  an  im- 
portant arbitration  case)  went  into  effect  on  August 
1,  1921.  According  to  the  company's  own  estimates 
this  will  produce  an  annual  saving  of  $69,000,  but  this 
estimate  does  not  include  any  of  the  non-union 
employees.  This  figure  is  $5,000  less  than  the  esti- 
mate on  the  entire  payroll  union  and  non-union  made 
by  the  city  of  Utica.  This  would  represent  a  total 
saving  of  $74,000. 

Both  of  these  estimates  are  based  on  payroll  sched- 
ules in  effect  May  1,  1920,  and  cannot,  therefore,  be 
applied  to  income  statements  of  the  calendar  year  1920 
without  adjusting  the  latter  for  the  four  months 
January-April  preceding.  Such  adjustment  means  an 
addition  to  expense  for  1920  of  $66,089  (Exhibit  44). 

From  testimony  of  Mr.  Tilton  on  pages  564  and 
565  of  the  record,  it  appears  that  the  company  will 
complete  the  conversion  of  its  cars  to  one-man  cars 
about  the  end  of  this  year.  The  saving  that  will  result 
from  this  conversion  may  be  estimated  as  follows : 

The  operation  of  one-man  cars  means  a  large  sav- 
ing in  wages  of  conductors,  offset  to  some  extent  by 
cost  of  converting  cars,  increased  wage  for  motormen, 
etc.  The  maximum  saving  will  be  25  per  cent  on 
approximately  $380,000  (wages  of  conductors  and 
motormen  at  new  rate  of  fifty-three  cents  per  hour) 
or  $95,000. 

In  estimating  reductions  we  have  only  considered 
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those  which  are  applicable  to  personnel.  We  have  not 
taken  into  account  the  reductions  in  supplies  which 
are  certain.  These  reductions  are  being  experienced 
in  other  companies,  why  not  in  this?  In  support  of 
this  statement  I  will  quote  from  the  annual  report  of 
the  Brooklyn  City  Railroad  Company  (issued  August 
18,  1921)  in  which  its  president  says:  **  During  the 
second  half  of  the  calendar  year  1920  operating 
expenses  were  very  high  in  consequence  of  the  prices 
of  fuel  and  other  materials.  A  marked  reduction  has, 
however,  taken  place,  which  has  been  favorably 
reflected  in  operating  expenses  during  recent 
months.*'  The  quantity  of  materials  used  is  not  dis- 
closed in  the  record,  but  from  the  general  figures  sub- 
mitted it  would  appear  that  a  reasonable  estimate  of 
the  amount  in  1920  seems  to  be  $175,000  on  which  a 
saving  of  20  per  cent  would  be  $35,000.  The  per- 
centage of  reduction  used,  20  per  cent,  is  justified  by 
the  price  statistics  admitted  in  evidence  (Exhibit  No, 
82). 

It  has  already  been  shown  that  after  giving  the  com- 
pany full  credit  for  deficits  in  earnings  for  deprecia- 
tion from  1918  to  1920  (inclusive)  and  allowing  an 
8  per  cent  return  upon  a  rate  base  which  is  just  to 
the  company  and  the  public,  and  also  allowing  for 
additional  depreciation  in  the  future,  on  the  basis  of 
the  1920  figures  the  company  would  fail  to  earn  the 
necessary  sum  of  $196,631.  This  amount  is,  however, 
subject  to  the  reductions  which  have  been  discussed. 
The  situation  resolves  itself  into  thiSi 
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Net  addition  to  be  paid  by  passengers . .    .      $196,631 
Adjustment  for  payrolls  of  January-April, 

1920   66,090 


Less  expenses  which  it  is  estimated  will  be 
saved 

In  wages  (arbitration  award) $74,000 

From  one-man  car  opc^ration 95,000 

On  materials  and  supplies 35,000 


$262,721 


204,000 


$58,721 


It  must  be  understood  that  even  if  the  company 
should  fail  to  make  up  this  deficit  of  $58,721,  it  would 
still  be  earning  at  the  six-cent  fare  approximately  6 
per  cent  on  its  investment  and  on  previous  deficiencies 
in  earnings.  In  addition  to  the  6  per  cent  the  company 
will  also  be  getting  a  further  allowance  of  $36,000  for 
depreciation.  Under  these  circumstances  there  would 
be  no  justification  for  any  increase  in  fare.  Public 
utilities  just  as  other  departments  of  business  must 
expect  to  cope  with  periods  of  depression  and  short 
earnings,  just  as  at  other  times  they  enjoy  periods 
of  prosperity  and  full  dividends.  If  the  public  is 
expected  to  make  up  every  deficiency  in  order  to  give 
a  utility  a  good  round  rate  of  earning  power,  then 
the  public  is  entitled  to  the  benefit  of  the  surplus  over 
the  agreed  upon  earning  rate  in  times  of  prosperity. 
While  a  franchise  rate  once  fixed  must  not  be  pre- 
sumed to  be  immutable,  the  reasons  advanced  for 
changing  it  should  be  of  the  most  controlling  charac- 
ter. In  this  case,  the  local  authorities  have  already 
conceded  an  advance  in  passenger  fare  from  the 
original  franchise  rate  of  five  cents  to  six  cents.    The 
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local  authorities  therefore  cannot  be  charged  with 
failure  to  appreciate  what  have  been  the  additional 
revenue  requirements  of  the  street  railroad  company 
due  to  war  conditions.  With  the  subsidence  of  those 
conditions  it  is  not  in  order  for  the  railroad  company 
to  be  seeking  further  advancecl,  especially  in  the  form 
of  its  present  utterly  extravagant  request  for  a  ten 
cent  fare.  On  the  other  hand  it  is  the  duty  of  the 
company  to  so  administer  its  affairs  through  econ- 
omies and  improvements  that  the  fare  to  be  charged 
to  the  public  will  be  at  the  lowest  possible  minimum 
consistent  with  good  service  and  an  adequate  return 
to  the  investors.    The  petition  should  be  dismissed. 

All  concur. 


In  the  Matter  of  the  Appeal  from  the  Election  of 
Trustee  in  Common  School  District  No.  1  of  the 
Town  of  Alma,  Allegany  County 

Case  No.  703 

(Education  Department,  October  6,  1921) 

School  dlstrictB  —  meetings  —  election  of  trustee. 

At  an  annual  district  meeting  twelve  votes  were  east  for 
trustee,  of  which  one  person  received  six  and  two  others  of  the 
electors  three  votes  each.  Held,  that  an  election  should  not 
have  been  declared  in  the  absence  of  a  majority  vote  for  some 
candidate.  Also  held,  that  a  trustee  declared  elected  by  the 
color  and  form  of  an  election,  although  not  strictly  in  accord- 
ance with  the  Education  Law,  becomes  a  de  facto  officer  of 
the  district  and  as  such  is  authorized  to  perform  the  duties 
of  the  office  until  upon  appeal  to  the  Commissioner  of  Educar 
tion  such  election  is  declared  to  be  illegal  and  void. 

Dickson  &  Dickson,  for  appellant. 
Francis  B.  O'Connor,  for  respondents. 
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Graves,  Commissioner. —  At  the  annual  school  meet- 
ing held  in  district  No.  1  of  the  town  of  Alma,  Allegany 
county,  twelve  qualified  voters  attended  and  partici- 
pated. The  respondent,  H.  W.  Elliott,  was  chosen 
chairman  of  the  n^eting.  Twelve  votes  were  cast  for 
the  office  of  trustee,  of  which  Mr.  Elliott  received  six 
votes  and  two  other  electors  of  the  district  three  votes 
each.  No  one  asked  for  a  second  ballot  and,  appar- 
ently upon  the  assumption  that  a  plurality  vote  was 
sufficient  to  elect,  Mr.  Elliott  was  declared  elected 
trustee  for  the  ensuing  school  year.  Following  his 
election  contracts  were  made  for  certain  labor  and 
materials  in  connection  with  the  repairs  alleged  to 
have  been  authorized  at  the  district  meeting.  The 
respondents  claim  that  all  such  work  was  done  under 
the  direction  and  by  authority  of  the  then  trustee  of 
the  district  who  held  office  until  August  1,  1921.  The 
appellant  denies  that  the  trustee  then  in  office  partici- 
pated in  the  making  of  such  contracts  or  that  he 
authorized  the  same. 

The  question  here  presented  for  my  determination 
relates  to  the  validity  of  Mr.  Elliott  *s  election  as 
trustee  of  the  district  for  the  school  year  beginning 
August  1,  1921.  It  is  stated  that  the  notice  of  the 
annual  meeting  was  not  given  as  required  by  section 
194  of  the  Education  Law  in  that  the  notice  was  not 
posted  in  the  required  number  of  places  nor  for  the 
full  period  of  time  prior  to  the  meeting.  This  fact, 
in  itself,  would  not  be  sufficient  to  justify  me  in  setting 
aside  the  election  since  it  has  been  repeatedly  held 
under  the  provisions  of  section  200  of  the  Education 
Law  that  failure  to  give  due  notice  will  not  invalidate 
the  proceedings  of  such  meeting  in  the  absence  of 
evidence  showing  that  such  failure  was  wilful  and 
fraudulent.  This  is  particularly  true  of  an  annual 
district  meeting,  the  time  and  place  for  the  holding 
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of  same  being  fixed  by  statute.  The  fatal  defect  in 
the  election  consists  of  the  fact  that  no  candidate 
received  a  majority  of  the  votes  cast  and  the  election 
should  not  have  been  declared  in  the  absence  of  a 
majority  vote  for  some  candidate.  See  Education 
Law,  §  227.  The  declaration  of  election  is,  therefore, 
invalid  and  it  will  be  necessary  to  hold  a  meeting  of 
the  electors  of  the  district  for  the  purpose  of  elect- 
ing a  trustee. 

The  appeal  papers  were  not  filed  in  this  office  until 
August  seventeenth.  The  appellant  alleges  as  an 
excuse  for  his  default  in  not  taking  his  appeal  within 
thirty  days  from  the  date  of  the  meeting  that  he  was 
not  informed  of  the  facts  concerning  the  alleged 
illegalities  connected  with  the  proceedings  of  the  meet- 
ing and  the  proceedings  of  the  trustee  declared  elected 
at  the  meeting  until  on  or  about  July  eighteenth. 
Questions  will  probably  arise  as  to  how  far  the  trustee 
so  declared  elected  at  the  annual  meeting  had  power 
to  bind  the  district  in  contracting  for  materials  and 
labor.  These  questions  are  not  directly  before  me  for 
decision  at  this  time.  It  has  been  generally  held  that 
a  trustee  declared  elected  at  an  annual  district  meet- 
ing by  the  color  and  form  of  an  election,  although  not 
strictly  in  accordance  with  the  provisions  of  the  Educa- 
tion Law,  becomes  a  de  facto  officer  of  the  district 
and  as  such  is  authorized  to  perform  the  duties  of  the 
office  until  upon  appeal  to  the  Commissioner  of  Educa- 
tion such  election  is  declared  to  be  illegal  and  void. 
Matter  of  District  No.  14,  Town  of  Ellishurg,  Judicial 
Decisions,  221.  While  the  trustee  elected  at  an  annual 
district  meeting  does  not  take  office  until  the  first  day 
of  August  following  the  election  and,  in  a  common 
school  district  having  a  sole  trustee,  may  not  perform 
any  official  act  except  that  of  hiring  a  teacher  for  the 
ensuing  school  year  prior  to  the  date  of  his  taking 
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office,  it  not  infrequently  happens  that  the  trustee-elect 
who  is  interested  in  placing  the  schoolhouse  in  proper 
condition  for  the  opening  of  school  will  proceed  with 
repairs  under  the  direction  and  with  the  consent  of  the 
trustee  in  office  and  in  effect  acting  as  such  trustee  ^s 
agent  prior  to  the  first  day  of  August,  when  the  trus- 
tee-elect assumes  office.  Such  acts,  if  lawfully  done 
under  the  direction  of  the  then  trustee  or  later  con- 
firAied  by  the  trustee  upon  taking  office  will  be  binding 
upon  the  district,  assuming  that  the  acts,  themselves, 
are  within  the  scope  of  the  trustee's  authority.  The 
papers  clearly  indicate  that  the  repairs  made  were 
necessary  for  the  comfortable  use  of  the  school  build- 
ing. While  it  is  alleged  that  the  prices  charged  for 
certain  materials  are  excessive  the  evidence  offered 
in  this  respect  is  not  convincing.  Ill  so  far  as  such 
repairs  were  authorized  by  the  district  meeting  or 
were  within  the  expenditures  which  a  trustee  is  permit- 
ted to  make  under  the  provisions  of  the  Education 
Law  it  is  my  opinion  that  they  are  properly  charged 
against  the  district. 
The  appeal  is  sustained. 

It  is  ordered  that  the  action  of  the  annual  district 
meeting  held  in  district  No.  1  of  the  town  of  Alma, 
Allegany  county,  May  3, 1921,  declaring  H.  W.  Elliott 
trustee-elect  for  the  school  year  beginning  August  1, 
1921,  be  and  the  same  is  hereby  set  aside. 

It  is  further  ordered  that  a  special  district  meeting 
be  called  immediately  upon  the  receipt  of  this  decision 
and  order  for  the  purpose  of  electing  a  trustee  of  the 
district  for  the  present  school  year. 
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In  the  Matter  of  Construing  Chapter  396  of  the  Laws 
OF  1921,  in  Relation  to  the  Constitutionality  of  the 
Direct  State  Tax  Imposed  Thereby,  and  afl  to  the 
Necessity  of  Calling  an  Extra  Session  of  the  Legis- 
lature to  Correct  the  Statute 

(Attomey-Qeneral,  October  3,  1921) 

Direct  State  tax  —  Laws  of  1921,  chapter  396  — extra  sessioii 
of  Legifllatiire  not  necessary  to  levy  tax  for  debt  serrice. 

The  direct  State  tax  imposed  by  chapter  396  of  the  Laws 
of  1921  is  not  rendered  unconstitutional  as  a  whole  for  the 
reason  that  it  includes  a  tax  to  pay  the  interest  on  soldiers 
and  sailors  bonds  which  cannot  now  be  issued.  The  statute 
is  divisible  and  the  mill  rates  for  the  general  fund  and  for  the 
common  schools  remain  unaffected.  No  extra  session  of  the 
Legislature  is  necessary  for  the  purpose  of  levying  a  tax  for 
debt  service  as  the  Legislature  has  appropriated  the  neces- 
sary moneys  from  the  general  fund  which  can  stand  this  item 
until  the  Legislature  next  meets  in  regular  session. 

Hon.  Nathan  L.  Miller,  the  Governor,  submitted  an 
inquiry,  together  with  a  request  for  opinion  thereon, 
and  in  compliance  with  such  request  the  following 
reply  was  transmitted. 

Newton,  Attorney-General. — Transmitted  with  your 
letter  of  September  twenty-sixth  is  a  conmiunication 
from  Charles  L.  Craig,  comptroller  of  the  city  of  New 
York,  in  which  he  makes  exposition  and  argument  that 
the  direct  State  tax  imposed  by  chapter  396  of  this 
past  session  is  unconstitutional,  and  he  presumes  that 
you  will  desire  to  call  the  Legislature  in  extra  session 
to  correct  the  statute.  My  view  is  that  an  extra  session 
is  not  necessary,  and  briefly,  so  as  to  expedite  a  reply  to 
your  inquiry,  for  the  reasons  I  now  state. 

The  direct  State  tax  is  2.277  mills  on  each  dollar  of 
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real  and  personal  property  in  the  State  subject  to 
taxation  and  is  the  total  of  three  separate  mill  rates 
purposed  to  raise  revenue  for  the  general  fund  of 
the  State  treasury,  for  the  payment  of  principal  and 
interest  on  State  debts  and  for  the  support  of  the  com- 
mon schools,  specified  in  the  statute  separately  as  fol- 
lows: 

*'  For  the  payment  of  those  claims  and  demands 
which  shall  constitute  a  lawful  charge  upon  the  general 
fund  during  the  fiscal  year  beginning  July  first,  nine- 
teen hundred  and  twenty-one,  forty-three  ten  thou- 
sandths of  a  mill. 

**  For  services  relating  to  the  state  debt,  including 
the  annual  contributions  to  sinking  funds  for  the 
amortization  of  the  principal  of  debt,  the  redemption 
of  serial  bonds,  and  interest  on  debt,  including  soldiers 
and  sailors*  bonus  bonds,  seventy-seven  hundred  and 
twenty-seven  ten  thousandths  mills. 

*  *  For  the  support  of  common  schools,  including  the 
payment  of  district  and  teachers'  quotas,  academic 
quotas,  nonresident  academic  tuition,  and  aid  in  the 
payment  of  salaries  of  teachers  in  public  schools  of 
the  state,  to  be  apportioned  as  provided  by  chapter  six 
hundred  and  eighty  of  the  laws  of  nineteen  hundred 
and  twenty,  one  and  one-half  mills. '  * 

To  the  second  item,  that  for  the  State  debt  service, 
taxing  oflScers  and  bodies  throughout  the  State  are 
bearing  attention  for  it  includes  a  tax  to  pay  the 
interest  on  soldiers  and  sailors'  bonus  bonds  which 
cannot  now  be  issued,  the  referendum  act  authorizing 
their  issue  having  been  declared  unconstitutional 
quite  recently  by  our  Court  of  Appeals  as  is  of  com- 
mon knowledge. 

The  statute,  the  direct  State  tax,  designed  to  raise 
for  the  total  debt  service  of  the  State  $11,475,359.67, 
of   which   $1,225,000   was   six   months'   interest   on 
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$45,000,000  of  5  per  cent  soldiers  and  sailors*  bonns 
bonds  as  appears  from  part  VI  of  the  general  appro- 
priation bill  of  this  year  (chap.  176). 

I  need  hardly  state  the  proposition  for  it  is  directly 
perceptible:  has  the  Legislature  power  to  levy  a  tax 
for  an  unconstitutional  purpose?  And  I  need  hardly 
express  to  you  the  answer.  A  tax  must  be  for  a  pur- 
pose for  which  public  moneys  may  be  expended.  Loan 
Assn.  V.  Topeka,  20  Wall.  655 ;  Weismer  v.  Village  of 
Douglas,  64  N.  Y.  91.  Moneys  of  the  State  contem- 
plated to  be  raised  by  this  direct  tax  of  1921  cannot 
be  used  to  pay  soldiers  and  sailors  a  bonus.  We  have 
definite  judicial  direction  to  that  effect.  People  v, 
Westchester  Co.  Nat.  Bank,  231  N.  Y.  465.  Manifestly 
the  people  cannot  be  taxed  to  sustain  activities  which 
the  government  may  not  exercise. 

However  I  do  not  follow  along  with  Comptroller 
Craig *8  conclusion  that  the  entire  direct  tax  is  void. 
Heretofore  for  several  years  past  in  statutes  impos- 
ing a  direct  State  tax,  a  rate  has  been  fixed  separately 
for  each  sinking  fund.  Chap.  729  of  1915;  chap.  762 
of  1917;  chap.  368  of  1918;  chap.  535  of  1919;  chap. 
682  of  1920.  In  1921  the  tax  for  debt  service  was 
lumped  in  one  rate  and  the  sinking  funds  not  specifi- 
cally described.  The  former  was  the  better  practice 
for  it  distinctly  stated  the  tax  and  the  object  to  which 
it  was  to  be  applied,  in  clear  consonance  with  article 
III,  section  24,  of  the  Constitution  providing :  **  Every 
law  which  imposes,  continues  or  revives  a  tax  shall 
distinctly  state  the  tax  and  the  object  to  which  it  is  to 
be  applied,  and  it  shall  not  be  sufficient  to  refer  to  any 
other  law  to  fix  such  tax  or  object.** 

From  the  foregoing  observation  I  do  not  mean 
that  I  believe  the  recital  for  debt  service  in  the  1921 
statute  has  defied  the  constitutional  requirement. 
Indeed,  if  that  question  were  necessarily  to  be  dis- 
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cussed  here,  I  should  say  the  paragraph  conformed  to 
the  fundamental  provision.  The  object  of  the  tax  is 
sufficiently  stated.  It  is  for  all  State  debt  and  for 
all  sinking  funds.  These  sinking  funds,  although 
required  by  the  Constitution  to  be  **  separately  kept  ** 
(Art.  VII,  §  5),  partake  of  one  nature,  namely,  State 
debt  service;  and  a  tax  for  State  debt  has  as  definite 
an  object  at  least  as  a  tax  **  for  the  credit  of  the  gen- 
eral fund  *'  which  has  been  held  sufficiently  descrij)- 
tive  to  comply  with  article  III,  section  24.  People 
ex  rel.  Burrows  v.  Supervisors  of  Orange  County,  IT 
N.  Y.  235;  People  v.  Home  Insu/rcmce  Co.,  92  id.  328; 
Matter  of  McPherson,  104  id.  306. 

But  I  disregard  the  proposition,  being  convinced 
that  the  debt  service  item  of  the  1921  statute  is  uncon- 
stitutional on  the  other  and  more  particular  ground 
that  it  includes  a  purpose,  soldiers  and  sailors*  bonus 
bonds,  for  which  the  revenues  to  be  raised  cannot  be 
expended. 

Had  the  taxing  statute  this  year  separately  item- 
ized the  sinking  funds  and  the  mill  rates  therefor,  it 
would  have  been  easy  to  ignore  and  leave  uncertified 
and  uncollected  the  mill  rate  tax  provided  for  the 
bonus  bonds.  Now^here  from  the  statute  itself,  how- 
ever, is  the  mill  rate  tax  for  the  bonus  bonds  com- 
putable, nor  are  we  at  liberty  to  inspect  the  annual 
appropriation  bill  or  arrive  at  the  rate  tax  by  a  com- 
putation not  drawn  from  the  contents  of  the  direct 
tax  statute  itself.  **  It  shall  not  be  sufficient  to  refer 
to  any  other  law  to  fix  such  tax  or  object."  Art.  Ill, 
§  24.  I  must  conclude  that  the  whole  debt  service  item 
of  the  statute  is  void. 

I  approach  what  I  deem  a  solution  which  obviates 
the  calling  of  the  Legislature  in  extra  session.  Having 
expunged  the  3d  paragraph  of  the  statute,  that  for 
the  debt  service,  the  mill  rate  taxes  for  the  general 
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fund  and  for  the  common  schools  remain  unaffected. 
The  statute  is  divisible.  Judge  Cardozo  writing  the 
opinion  in  People  ex  rel.  Alpha  Portland  Cement  Co, 
V.  Knapp,  230  N.  Y.  48,  62,  after  finding  certain  items 
illegal  in  the  scheme  of  taxing  corporations  on  their 
franchise,  continues  in  support  of  the  remainder  of 
the  statute:  '^  /  find  it  imbdievable  thai  a  legislature 
willing  to  impose  a  tax  with  those  items  in,  would  be 
u/nwUling  that  the  tax  should  stand  if  those  items  were 
out.  Undoubtedly  it  wished  them  in  if  it  had  the  legal 
right  to  keep  them.  To  say  that  does  not  mean  thai 
rather  than  lose  them,  it  would  throw  the  project  to 
the  wvnds.  Laws  are  not  to  be  sacrificed  by  courts  on 
the  assumption  that  legislation  is  the  play  of  whim 
and  fancy.  A  doctrinaire  emphasis  on  the  possible 
rather  than  the  probable  would  forbid  severance  at 
all  times.  No  doubt  it  is  easy,  sheltering  ourselves 
behind  sonie  implacable  tenet  of  the  separation  of 
governmental  powers,  to  insist  upon  a  certainty 
impossible  of  attainment.  We  do  small  service  to  the 
state  by  so  intransient  a  pose.  Our  right  to  destroy 
is  bounded  by  the  limits  of  necessity.  Our  duty  is  to 
save  unless  in  saving  we  pervert.  When  all  the  world 
can  see  what  sensible  legislators  in  such  a  contingency 
would  wish  that  we  should  do,  we  are  not  to  close  our 
eyes  as  judges  to  what  we  must  perceive  as  men.  This 
need  is  all  the  greater  in  fields  where  the  law  is  in  a 
stage  of  transition  and  readjustment  (Henderson, 
supra).  With  the  line  so  blurred  and  vague  between 
the  lawful  and  the  unlawful,  the  most  honestly  con- 
ceived and  carefully  developed  system  of  assessment 
may  involve  some  element  of  value  beyond  the  reach 
of  the  taxing  power.  I  will  not  readily  impute  a  desire 
to  place  the  revenues  of  the  state  in  jeopardy  by  the 
sacrifice  of  the  whole  whenever  there  is  failure  of  d 
pari.*' 
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Of  course  also,  referring  to  the  tax  we  are  here 
discussing,  the  Legislature  did  not  import  that  if  it 
was  unable  to  get  the  bonus  bond  interest,  it  did  not 
care  to  raise  revenue  for  the  other  purposes. 

The  opening  sentence  of  the  direct  tax  statute  pro- 
vides that  **  there  shall  be  imposed,  for  the  fiscal  year 
beginning  July  first,  nineteen  hundred  and  twenty- 
one,  taxes  aggregating  two  and  two  hundred  and 
seventy-seven  one-thousandths  mills  on  each  dollar  of 
real  and  personal  property  of  this  State  subject  to 
taxation,  for  the  purposes  hereinafter  mentioned/' 
While  this  is  the  general  taxing  clause  of  the  statute 
and  fixes  the  total  mill  rate,  it  is  but  the  statement  of 
the  '^  aggregate"  tax;  and  the  three  subordinate 
paragraphs  specifying  the  general  fund  purpose,  the 
debt  service  purpose  and  the  common  school  purpose, 
carrying  their  own  rates,  impose  the  tax  as  effectively 
to  my  mind  as  the  opening  clause.  The  Comptroller 
accordingly  is  able  to  certify  the  tax  from  the  face  of 
the  statute  after  the  elimination  of  the  debt  service 
rate,  without  deriving  aid  from  outside  sources  which^ 
as  we  have  seen,  is  forbidden  by  article  III,  section  24 
of  the  Constitution. 

It  is  not  too  late  for  the  Comptroller  to  issue  new 
certificates  to  the  different  county  legislative  bodies, 
for  I  understand  the  actual  levy  of  taxes,  including  the 
amounts  for  the  State  tax,  does  not  customarily  take 
place  in  up-state  counties  until  on  or  after  December 
fifteenth  in  each  year,  and  from  Comptroller  Craig's 
letter  there  is  yet  time  before  October  tenth  for  the 
board  of  estimate  and  apportionment  of  the  city  of 
New  York  to  correct  its  tentative  budget. 

Foregoing  the  State  tax  for  debt  service  this  year, 
I  might  add,  interferes  not  at  all  with  the  payment) 
of  principal  and  interest  on  State  bonds  nor  with  con- 
tributions to  the  sinking  funds,  for  the  Legislature  by 
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the  appropriation  bill  has  appropriated  the  necessary 
moneys  from  the  general  fund,  and  had  it  failed  to 
do  so  the  Comptroller  would  have  been  obliged  to 
make  the  payments  from  that  fnnd.  Const,  art*.  VII, 
§  11.  The  general  fund  can  stand  this  debt  service 
until  the  Legislature  next  meets  in  regular  session. 


In  the  Matter  of  the  Petition  of  the  Water  District 
OF  the  Town  of  Wilmington,  Essex  County,  N.  Y., 
to  the  Water  Power  Commission  of  the  State  of 
New  York,  for  Approval  of  the  Map,  Plan  and 
Profile  of  Additional  Water  Supply 

Water  Supply  Application  No.  267 

(Water  Power  CommisBion,  September  29,  1921) 
Application  approrod  as  modified. 

By  the  Commission. —  P.  E.  Cooper,  Guy  Wilkins 
and  Edward  Maynard,  water  commissioners  of  the 
water  district  of  the  town  of  Wilmington,  acting  on 
behalf  and  in  the  name  of  that  district,  on  August  10, 
1921,  filed  a  water  supply  application  with  the  Water 
Power  Commission. 

After  due  notice  published  in  the  News  of  Lake 
Placid,  a  hearing  on  this  application  was  held  in  the 
town  hall  in  the  village  of  Wilmington  on  August  25, 
1921,  at  10:30  o'clock  in  the  forenoon.  At  this  hear- 
ing the  Commission  considered  the  petition,  maps  and 
plans  submitted,  examined  witnesses  and  heard  argu- 
ments for  the  project.  The  petitioner  was  repre- 
sented by  Joseph  T.  Watson,  its  attorney.  No  objec- 
tions were  filed  and  no  one  appeared  in  opposition. 

It  is  proposed  to  enlarge  the  existing  waterworks 
system  in  Wilmington  water  district  to  serve  the 
inhabitants  of  recent  additions  to  the  district  and 
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also  to  better  the  service  in  the  old  district.  Water 
is  to  be  obtained  from  a  new  diverting  dam  and  rfeser- 
voir  on  the  south  branch  of  White  brook,  built  at  an 
elevation  forty  feet  higher  than  the  existing  reser- 
voir. An  eight-inch  wooden  force  main  is  to  be  con- 
structed between  the  new  reservoir  and  the  center  of 
the  district  and  certain  additions  and  extensions  to 
the  distribution  system,  principally  consisting  of 
four-inch  wooden  pipe,  are  to  be  laid.  The  total  amount 
to  be  expended  is  $20,000. 

•  After  due  study  of  the  petition  and  its  exhibits,  the 
evidence  and  arguments  given  at  the  hearing  and  the 
reports  of  the  engineer  of  this  Commission  on  this 
application,  it  appears  as  follows : 

The  water  district  of  the  town  of  Wilmington  was 
formed  in  1900  and  a  water  system  was  installed 
therein  at  that  time.  Recently  this  district  has  been 
enlarged.  The  district  includes  the  unincorporated 
village  of  Wilmington  and  lies  in  the  town  of  Wilming- 
ton near  the  northerly  boundary  of  Essex  county:  It  is 
traversed  by  the  west  branch  of  the  Ausable  river  and 
the  State  road  between  Lake  Placid  and  Ausable  Forks. 
This  district  has  a  winter  population  of  less  than  250 
and  approximately  three  times  that  population  in 
the  summer.  The  assessed  valuation  of  all  taxable 
property  within  the  district  by  the  last  roll  was 
approximately  $40,795.  There  remains  outstanding 
of  the  bonded  indebtedness  incurred  for  the  con- 
struction of  the  original  water  supply  system  the 
amount  of  $900,  which  will  be  due  and  payable  this 
fall.  This  district  has  no  manufacturing  industry  of 
moment  and  the  inhabitants  thereof  are  largely 
dependent  upon  sununer  visitors  for  their  livelihood. 

Originally  Wilmington  water  district  obtained  its 
water  from  White  brook  at  a  point  below  the  junc- 
tion of  the  three  main  branches  of  that  stream. 
White  brook  rises  on  the  slopes  of  Whitcface,  Marble, 
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Esther  and  Wilmington  mountains  and  flows  in  an 
easterly  direction  into  the  Ausable  river  at  Wilming- 
ton. In  1914  the  quality  of  water  supplied  to  the 
people  of  Wilmington  was  eondenmed  by  the  State 
Department  of  Health  and  shortly  thereafter  a  new 
intake  was  constructed  on  the  south  branch  of  White 
brook  at  a  point  above  the  junction.  This  is  the  pres- 
ent source  of  supply.  At  this  point  a  small  inter- 
cepting reservoir  has  been  constructed  on  the  brook 
adjacent  to  which  is  a  small  covered  distribution 
reservoir.  The  supply  main  is  four  inches  in  diameter 
to  the  old  reservoir  and  three  inches  in  diameter  from 
that  structure  to  the  village.  Distribution  piping  in 
the  district  is  principally  one  and  one-quarter  inches 
in  diameter.  In  all  there  are  about  one  and  one-half 
miles  of  cast  and  wrought  iron  pipe  and  two  hydrants, 
which,  however,  are  unavailable  for  fire  protection 
purposes  from  lack  of  pressure  and  of  fire  fighting 
apparatus. 

It  appears  that  the  sanitary  quality  of  the  water 
now  supplied  is  suitable  and  sufficient  water  has 
always  been  available  to  meet  the  requirements  of  the 
inhabitants  of  the  district.  On  account  of  the  low 
elevation  in  the  distribution  reservoir  and  the  small 
size  of  the  distribution  piping,  the  friction  losses  in 
the  pipe  are  so  great  that  the  pressure  in  many  parts 
of  the  district  is  insufficient  to  lift  the  water  into  the 
houses  and  for  fire  protection.  The  present  project 
is  designed  to  remedy  these  conditions  and  it  seems 
evident  that  public  necessity  for  such  remedy  exists. 

On  May  17,  1921,  certain  owners  of  taxable  real 
property  within  this  district  made  petition  to  the 
board  of  water  commissioners  thereof  for  approval  of 
plans  of  an  enlargement  of  the  water  supply  system 
therein.  This  petition  was  acted  upon  by  the  board 
at  a  meeting  held  June  4,  1921,  and  reconunendation 
was  made  to  the  town  board  that  the  enlargement  of 
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the  system  be  authorized  and  that  bonds  in  the  amonnt 
of  $20,000  be  issned  to  pay  for  the  proposed  works. 
The  town  board  of  the  town  of  Wilmington  at  a  meet- 
ing held  June  4,  1921,  approved  this  recommendation 
of  the  water  commissioners  and  authorized  the  issu- 
ance of  the  bonds.  This  petition  to  the  Water  Power 
Commission  was  signed  by  all  three  of  the  water 
commissioners. 

About  six  hundred  feet  upstream  from  the  reser- 
voir now  in  use  a  new  diverting  dam  has  been  built. 
This  dam  is  about  5  feet  high  and  forms  a  basin  which 
will  hold  approximately  7,000  gallons  of  water.  North 
of  and  adjacent  to  this  reservoir  has  been  constructed 
a  distribution  reservoir,  which  is  twelve  feet  by  eleven 
feet  six  inches  in  a  plan  by  six  feet  deep  with  a 
capacity  of  6,000  gallons.  Water  passes  from  one 
reservoir  to  the  other  through  a  screened  hole  in  the 
separating  wall ;  an  arrangement  which  is  expected  to 
prevent  the  silting  up  of  the  distribution  reservoir. 
The  distribution  reservoir  is  to  be  covered  with  a 
wooden  roof.  From  this  reservoir  to  the  center  of 
the  district  it  is  proposed  to  lay  an  eight-inch  pipe! 
line  made  of  wire-bound  redwood  pipe.  In  the  various 
streets  of  the  district  extensions  are  to  be  made,  prin- 
cipally of  four-inch  wooden  pipe.  The  exact  location 
and  the  length  of  these  extensions  has  not  yet  been 
determined.  The  amount  of  work  done  will  be  lim- 
ited by  the  funds  available. 

The  watershed  of  the  south  branch  of  white  brook 
above  the  diverting  dam  is  about  one  and  eight-tenths 
square  miles  in  area,  in  steep,  rugged,  wooded  coun- 
try, absolutely  uninhabited.  There  can  be  no  ques- 
tion but  that  the  quality  of  the  water  drawn  there- 
from, as  long  as  conditions  remain  as  at  present,  will 
be  entirely  satisfactory.  Experience  has  shown  that 
sufficient  water  for  the  present  needs  of  the  district 
can  be  obtained. 
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The  proposed  works,  if  properly  constructed  of 
suitable  materials  and  as  outlined  by  the  petition  and 
the  testimony  given  at  the  hearing,  will  generally  be 
adequate  and  safe,  except  for  the  dividing  wall 
between  the  two  reservoirs.  If  the  screen  over  the 
opening  through  this  wall  becomes  clogged  with 
leaves,  the  distribution  reservoir  will  be  drawn  down, 
leaving  the  dividing  wall  to  support  the  full  weight 
of  water  on  one  side.  This  must  be  strengthened 
or  otherwise  arranged  to  obviate  this  condition.  It 
will  be  required  that  this  structure  be  remodeled  in 
accordance  with  such  plans  as  may  be  satisfactory  to 
the  State  Engineer  and  Surveyor. 

It  appears  that  White  brook  is  the  proper  and 
logical  source  of  water  supply  for  Wilmington  water 
district.  No  other  community  in  the  State  could  be 
as  well  supplied  with  water  from  this  stream  as  from 
other  streams. 

The  district  proposes  to  or  has  acquired  4,200 
square  feet  of  land  situated  in  lot  34,  Mallory's  grant 
On  this  parcel  of  land  the  two  reservoirs  have  been 
constructed.  The  district  will  also  acquire  a  right  of 
way  for  the  pipe  line  from  the  new  reservoir  to  the 
nearest  public  highway. 

The  legal  damages  which  may  be  caused  by  the  exe- 
cution of  the  plans  of  the  petitioner  do  not  appear  to 
be  such  as  to  require  any  special  consideration  or 
legislative  enactment  in  order  that  they  may  be  equi- 
tably determined  and  paid. 

In  consideration  thereof  the  Commission,  there- 
fore, finds  and  determines: 

First  That  the  plans  proposed  are  justified  by 
public  necessity. 

Second.  That  said  plans  provide  for  the  proper 
and  safe  construction  of  all  work  connected  therewith. ' 

Third.    That  said  plans  provide  for  the  proper  pro- 
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tection  of  the  supply  and  the  watershed  from  con- 
tamination and  that  filtration  is  at  the  present  time 
unnecessary. 

Fourth.  That  said  plans  are  just  and  equitable  to 
the  other  municipalities  and  civil  divisions  of  the 
State  affected  thereby  and  to  the  inhabitants  thereof, 
particular  consideration  being  given  to  their  present 
and  future  necessities  for  sources  of  water  supply. 

Fifth.  That  said  plans  make  fair  and  equitable  pro- 
visions for  the  determination  and  payment  of  any 
and  all  legal  damages  to  persons  and  property^  both 
direct  and  indirect,  which  will  result  from  the  execu- 
tion of  said  plans  or  the  acquiring  of  said  lands. 

Wherefore,  subject  to  the  modifications  above  set 
forth,  the  Water  Power  Commission  does  hereby 
approve  the  said  application  of  the  water  district  of 
the  town  of  Wilmington. 

In  witness  whereof,  the  Water  Power  Com- 
'  mission  has  caused  this  determination  and 
apprpval  to  be  signed  by  the  members 
thereof  and  has  caused  its  official  seal  to 
[u  8.]  be  affixed  hereto  and  has  filed  the  same 
with  all  maps,  plans,  reports  and  other 
papers  relating  thereto  in  its  office  in  the 
city  of  Albany,  this  29th  day  of  Septemberi 
1921. 

Water  Poweb  Commission 
Ellis  J.  Stalet 

Conservation  Commissioner 
Charles  D.  Newton 

Attorney-General 
Frank  M.  Williams 

State  Engineer  and  Surveyor 
Attest : 

A.  H.  Perkins 

Secretary  to  the  Commission 
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In  the  Matter  of  the  Claim  for  Compensation  of 
Michael  Vaoca,  Respondent,  against  Genesee  and 
Wyoming  Railroad  Company,  Employer,  Employ- 
er's Liability  Assurance  Corporation,  Ltd.,  Insur- 
ance Carrier,  Appellants 

Case  No.  703706-B 

(State  Indodtrial  Board,  September  22,  1921) 

Injuries  sustained  by  employee  of  railroad  engaged  principally 
in  interstate  business  —  award  made. 

Claimant,  while  in  the  employ  of  a  railroad  company  engaged 
principally  in  interstate  business,  was  injured  while  repairing 
a  track  scales  on  a  switch  used  in  connection  with  the  receiving 
of  freight  from  a  salt  mine.  Held,  that  at  the  time  of  the 
injuries  claimant  was  not  engaged  in  interstate  commerce. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Board  on  May  5,  1921,  and  May  31,  1921. 
At  the  first  hearing  the  claim  was  disallowed.  At  the 
second,  this  action  was  rescinded  and  the  award,  from 
which  this  appeal  is  taken,  made. 

Bertrand  L.  Pettigrew,  for  employer  and  insurance 
carrier. 

Cook  &  Horton,  for  claimant. 

Claimant  in  person. 

By  the  Board. —  All  the  evidence  submitted  before 
the  State  Industrial  Board  having  been  heard  and 
duly  considered,  the  Board  makes  its  conclusions  of 
fact,  and  award,  as  follows: 

On  March  28, 1921,  the  day  on  which  Michael  Vacca 
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sustained  his  injury,  he  resided  in  Retsof,  N.  Y.,  and 
was  employed  as  a  track  laborer  by  the  Genesee  and 
Wyoming  Bailroad,  engaged  in  the  general  business 
of  transportation,  with  offices  at  Retsof,  N.  Y.  Its 
main  business  was  transportation  of  freight,  with 
some  passenger  carrying,  about  60  per  cent  of  its  busi- 
ness being  interstate. 

On  the  date  mentioned,  the  claimant  was  working 
for  his  employer  in  the  regular  course  of  his  employ- 
ment as  a  track  laborer  at  Retsof,  N.  Y.,  and  when 
hurt  was  engaged  in  repairing  a  track  scales.  This 
track  scales  which  was  one  of  three,  was  located  on 
a  switch  300  feet  north  of  the  main  track  and  was  used 
in  connection  with  the  receiving  of  freight  from  some 
salt  mines  there  located  and  operated  by  the  Retsof 
Mining  Company.  While  repairing  said  scales  and 
driving  a  rusty  bolt  out  of  a  connection,  a  piece  flew 
off  into  his  right  eye  injuring  it.  As  a  result  he  was 
disabled  from  March  28,  1921,  to  May  31,  1921,  at 
which  date  he  was  still  disabled. 

The  average  weekly  wage  of  claimant  was  the  sum 
of  twenty-six  dollars  and  sixty-nine  cents. 

The  injuries  sustained  were  accidental  injuries  and 
arose  out  of  and  in  the  course  of  his  employment. 

At  the  time  the  claimant  was  injured  he  was  not 
engaged  in  interstate  commerce. 

Award  of  compensation  is  hereby  made  against  the 
Genesee  and  Wyoming  Railroad  Company,  employer, 
and  Employers*  Liability  Assurance  Corporation, 
Ltd.,  insurance  carrier,  to  Michael  Vacca,  injured 
employee,  at  the  rate  of  $17.79  per  week  for  a  period 
of  9  weeks,  amounting  to  $160.11,  from  March  28, 1921, 
to  May  30,  1921,  and  the  case  is  hereby  continued. 
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In  the  Matter  of  the  Complaint  of  Joseph  Helliko- 
HAUSBN  against  John  J.  Kuhn,  Receiver,  Richmond 
Light  and  Railroad  Company,  Asking  that  the  Elec- 
tric Lines  of  Said  Company  be  Extended  to  Resi- 
dences Owned  by  Complainant,  Nos.  44  and  46  Sea 
Foam  Street  (No.  46  being  Occupied  by  Complain- 
ant), New  Dorp  Beach,  Staten  Island,  and  Elec- 
tricity be  Furnished  Occupants 

Case  No.  29 

(Public  Service  Commission,  June  15, 1921) 

Electric  lighting  companies  —  extension  of  service  lines  —  Trans- 
portation Corporations  Law,  §  62. 

The  100  feet  referred  to  in  section  62  of  the  Transportation 
Corporations  Law,  within  which  service  must  be  rendered,  is 
to  be  measured  not  in  a  direct  line  over  private  property  of 
other  persons  but  along  a  course  which  the  company  has  a  right 
to  follow. 

Where  a  company  has  filed  a  schedule  providing  that  service 
will  be  furnished  to  premises  more  than  100  feet  from  com- 
pany's line,  upon  condition  that  the  applicant  pay  a  portion  of 
the  amount  required  to  cover  the  cost  of  the  extension,  such 
amount  so  advanced  to  be  reimbursed  out  of  bills  for  current 
used,  the  applicant  should  avail  himself  of  such  schedule 
privil^pe. 

Complaint  dismissed. 

Ledyard  P.  Hale,  counsel  (by  R.  B.  Bumside,  as- 
sistant counsel  attending),  for  the  Commission. 

Fred  F.  Desee,  for  complainant. 

W.  H.  Rudisill,  Paul  Van  Wagner  and  James  E. 
Weaver,  for  receiver,  Richmond  Light  and  Railroad 
Company. 
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Semple,  Commissioner. —  On  March  5,  1921,  Mr. 
Joseph  Hellinghausen  of  215  Maple  street,  Wee- 
hawken  Heights,  N.  J.,  complained  to  the  Public 
Service  Commission  for  the  First  District  and  alleged 
that  on  March  29,  1920,  he  had  deposited  with  the 
Richmond  Light  and  Bailroad  Company  $10  in  order 
that  electricity  might  be  furnished  him  at  Nos.  44  and 
46  Sea  Foam  street,  New  Dorp  Beach,  S.  I.,  and  stated 
that  he  had  been  informed  at  the  time  of  making  the 
deposit  that  current  would  be  furnished  at  once ;  that 
on  several  occasions  he  had  telephoned  the  company 
and  upon  each  had  been  promised  that  the  line  would 
soon  be  extended  and  service  furnished ;  that  at  some 
time  later  in  the  summer  of  1920  he  was  told  that  he 
would  have  to  pay  the  sum  of  $120  toward  having  the 
company's  lines  extended  to  his  premises  and  service 
furnished. 

The  complaint  was  referred  to  the  company  which 
claims  that  while  the  premises  at  Nos.  44  and  46  Sea 
Foam  street  may  be  within  sixty-five  feet  of  its  nearest 
wires,  that  distance  is  across  private  property  over 
which  it  has  no  right  to  construct  its  lines;  that 
it  is  contrary  to  its  present  practice  to  cross  private 
property,  and  that  the  fact  that  there  is  private  prop- 
erty intervening  between  its  nearest  wire  and  the 
premises  of  the  complainant  constitutes  a  serious 
obstacle  within  the  meaning  of  that  term  as  used  in 
section  62  of  the  Transportation  Corporations  Law; 
and  that  it  must  decline  to  make  the  connection  and 
furnish  service  unless  the  complainant  pay  the  sum 
of  $120  as  his  share  of  the  cost  of  making  an  extension 
of  the  company's  line,  that  amount  being  three- 
quarters  of  the  entire  cost  of  construction,  and  being 
the  share  which  the  complainant  should  pay  in  accord- 
ance with  the  provisions  of  the  company's  schedule 
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entitled  **  How  the  Company ^s  Service  Oan  Be 
Obtained.^' 

The  Commission  directed  and  held  a  hearing  on 
May  16,  1921. 

New  Dorp  Beach,  in  which  the  complainant ^s  prem- 
ises at  Nos.  44  and  46  Sea  Foam  street  are  located,  is 
a  bungalow  colony  on  Staten  Island.  These  bunga- 
lows are  occupied  for  a  few  months  during  each  sum- 
mer season.  The  streets  are  narrow,  unpaved,  are 
not  laid  down  on  the  city  map  or  plan,  and  should  not 
be  confused  with  public  streets  or  highways.  Sea 
Foam  street  is  about  seven  hundred  feet  in  length  and 
lies  between  and  parallel  to  Water  Crest  avenue  and 
Water  Side  street,  along  each  of  which  the  company 
has  made  extensions  of  its  wires  and  to  premises  on 
each  of  which  it  is  furnishing  service.  The  premises 
at  Nos.  44  and  46  Sea  Foam  street  extend  back  from 
the  street  front  a  distance  of  sixty  feet,  and  the  abut- 
ting lots  in  the  rear  are  also  sixty  feet  in  depth  and 
extend  to  Water  Crest  avenue.  The  company's  wire 
in  Water  Crest  avenue  is  about  five  feet  in  front  of 
the  lot  line,  making  the  distance  from  it  across  pri- 
vate property  to  the  premises  at  Nos.  44  and  46  Sea 
Foam  street  approximately  sixty-five  feet.  The 
abutting  lots  in  the  rear  are  not  owned  by  the  com- 
pany and  across  them  it  has  no  right  to  construct  its 
wires.  Electricity  is  being  furnished  to  some  of  the 
residents  on  Sea  Foam  street  across  private  proj)- 
erty,  the  extensions  being  made  in  some  instances 
from  the  wires  on  Water  Crest  avenue  and  in  several 
cases  from  the  wires  on  Water  Side  street.  These 
connections  were  made  several  years  ago,  and  the 
company  has  since  discontinued  the  practice  of 
making  such  extensions.  The  complainant's  premises 
are  about  two  hundred  and  twenty  feet  from  the  com- 
pany's wire  constructed  along  Cedar  Grove  avenue. 
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Across  it  and  through  Sea  Foam  street  an  extension 
might  be  made  over  property  now  being  nsed  as  a 
public  street.  The  company  informed  the  complain- 
ant of  its  willingness  to  construct  such  extension  and 
asked  that  he  jmy  $120,  that  amount  being  three- 
quarters  of  the  estimated  total  cost  of  the  extension 
and  in  accordance  with  the  requirements  of  the  com- 
pany's schedule  pertaining  to  extensions  where  the 
distance  to  the  applicant's  premises  is  more  than  one 
hundred  feet.  The  provision  referred  to  is  as  follows : . 

'  **  Richmond  Light  and  Railroad   Company  No.   2, 

Original  Sheet  No.  2.     Preliminary  Statement. 
•    #     # 

'*  Haw  the  Company^s  Service  Can  Be  Obtained. 

**Any  applicant  whose  premises  are  within  100  feet 
of  the  company's  suitable  mains  (see  section  62  of  the 
N.  T.  State  Transportation  Law)  can  obtain  service 
by  signing  an  application  at  the  office  of  the  company, 
by  paying  service  charge  and  by  making  cash  deposit, 
if  required  by  the  company,  in  advance,  to  secure 
prompt  payment  of  bills.  Where  the  applicant's 
premises  are  over  100  feet  from  the  company's  suit- 
able mains  and  the  revenue  to  be  derived!  from  the 
consumption  of  current  would  not  warrant  the 
expenditure  for  main  extension,  an  advance  payment 
of  three-fourths  the  expenditure  is  required  of  the 
applicant,  this  payment  being  refunded  to  the  appli- 
cant in  50* per  cent  amounts  of  bills  paid  for  current 
consumed  by  crediting  such  amounts  to  applicant's 
account.  However,  the  above  mentioned  refund  will 
not  be  made  for  any  portion  of  lines  built  on  private 
property  except  that  portion  within  100  feet  of  the 
company's  mains.  Applicants  must  at  their  own 
expense  equip  their  premises  with  such  wiring  and 
other  electrical  devices  as  may  be  necessary  for  the 
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utilization  of  the  company's  service,  and  snch  wiring 
and  other  equipment  must  comply  with  the  rules  and 
regulations  of  the  Department  of  Water  Supply,  Gas 
and  Electricity  and  the  Board  of  Fire  Underwriters, 
Applicants  for  service  must  also  bring  themselves 
within  and  comply  with  the  established  rules  and 
regulations  of  the  company/* 

The  complainant  declines  to  make  the  payment 
required  by  the  company  in  accordance  with  the  above 
provision.  Should  he  so  do,  one-half  of  the  amount 
of  his  bills  for  current  consumed  would  be  credited 
to  his  account  during  each  month.  Should  other  con- 
sumers be  furnished  service  from  the  extension  so 
constructed,  one-half  of  each  such  consumer's  bill 
would  also  be  credited  to  complainant's  account  until 
the  total  of  such  credits  would  wholly  offset  his  share 
of  the  cost  of  constructing  the  extension. 

When  an  application  is  made  for  service  to  be  fur- 
nished one  whose  building  or  premises  are  within  100 
feet  from  any  wire  of  the  company,  the  sole  question 
is  whether  such  applicant  can  bring  himself  within 
the  terms  of  section  62  of  the  Transportation  Cor- 
I>orations  Law  which  reads  as  follows : 

**  Section  62.  Gas  and  electric  light  must  be  sup- 
plied on  application. —  Upon  the  application,  in  writ- 
ing, of  the  owner  or  occupant  of  any  building  or  prem- 
ises within  one  hundred  feet  of  any  main  laid  down 
by  any  gas  light  corporation,  or  the  wires  of  any  elec- 
tric light  corporation,  and  payment  by  him  of  all 
money  due  from  him  to  the  corporation,  the  corpora- 
tion shall  supply  gas  or  electric  light  as  may  be 
required  for  lighting  such  building  or  premises,  not- 
withstanding there  be  rent  or  compensation  in 
arrears  for  gas  or  electric  light  supplied,  or  for 
meter,  wire,  pipe  or  fittings,  furnished  to  a  former 
occupant  thereof,  unless  such  owner  or  occupant  ahall 
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have  undertaken  or  agreed  with  the  former  occupant 
to  pay  or  to  exonerate  him  from  the  payment  of  such 
arrears,  and  shall  refuse  or  neglect  to  pay  the  same; 
and  if  for  the  space  of  ten  days  after  such  application, 
and  the  deposit  of  a  reasonable  sum  as  provided  in 
the  next  section,  if  required,  the  corporation  shall 
refu&e  or  n-eglect  to  supply  gas  or  electric  light  as 
required,  such  corporation  shall  forfeit  and  pay  to 
the  applicant  the  sum  of  ten  dollars,  and  the  further 
sum  of  five  dollars  for  every  day  thereafter  during 
which  such  refusal  or  neglect  shall  continue ;  provided 
that  no  such  cori>oration  shall  be  required  to  lay 
service  pipes  or  wires  for  the  purpose  of  supplying 
gas  or  electric  light  to  any  applicant  where  the 
ground  in  which  such  pipe  or  wire  is  required  to  be 
laid  shall  be  frozen,  or  shall  otherwise  present  serious 
obstacles  to  laying  the  same ;  nor  unless  the  applicant, 
if  required,  shall  deposit  in  advance  with  tbe  cor- 
poration a  sum  of  money  sufficient  to  pay  the  cost 
of  his  portion  of  th«  pipe  or  wire  required  to  be  laid, 
and  the  expense  of  laying  such  portion.'* 

Since  the  hearing  was  held  the  complainant  has 
submitted  to  the  Commission  the  certificate  of  elec- 
trical in8x>ection  of  the  department  of  water  supply, 
gas  and  electricity  of  the  city  of  New  York,  which 
shows  that  the  premises  were  inspected  on  May  26, 
1921,  and  found  to  be  in  conformity  with  the  require- 
ments of  chapter  9  of  the  Code  of  Ordinances. 

The  complainant  has  also  since  advised  the  Com- 
mission that  the  premises  at  No,  16  Sea  Foam  street, 
situated  but  a  few  doors  from  his  premises  at  No.  44 
Sea  Foam  street,  have  been  supplied  with  current. 
An  investigation  as  to  tho  premises  at  No.  16  Sea 
Foam  street  discloses  that  a  connection  was  there 
made  and  service  supplied  on  May  26,  1921,  and  dis- 
connected on  May  31,  1921.    Investigation  also  dis- 
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closes  that  an  owner  of  premises  on  Water  Side  street, 
across  whose  premises  wires  had  been  fftnmg,  has 
notified  the  company  to  remove  its  wires,  and  that  the 
service  now  being  furnished  to  several  residents  on 
Sea  Foam  street  will  shortly  be  discontinued. 

On  the  foregoing  facts  I  think  that  the  complain- 
ant's premises  at  its  nearest  point  are  more  than  100 
feet  from  the  company's  wires.  The  100  feet  referred 
to  in  the  statute  is  to  be  measured  not  in  a  direct  line 
over  private  property  of  other  persons  but  along  a 
course  which  the  company  has  a  right  to  follow.  If 
the  complainant  himself  secures  a  right  of  way,  as 
possibly  he  can,  over  private  property,  he  may  bring 
his  premises  to  a  point  within  100  feet  of  the  com- 
pany's mains. 

In  this  case,  therefore,  the  complainant,  in  order  to 
obtain  his  service,  ought  to  avail  himself  of  the  sched- 
ules filed  by  the  company  and  open  to  all  whose  prem- 
ises may  be  more  than  100  feet  from  the  company's 
mains,  by  which  a  portion  of  the  amount  required  to 
cover  the  cost  of  the  extension  is  to  be  advanced  by 
him  and  he  is  later  to  be  reimbursed  out  of  the  bills 
for  current  used  by  him  or  by  others  who  come  in  and 
avail  themselves  of  the  extension  so  constructed. 

The  complaint  should  be  dismissed. 

All  concur. 


Petition  of  Lehigh  Valley  Railboad  Co.      417 


Public  Service  Commission  [Vol.  26] 


In  the  Matter  of  the  Petition  of  Lehigh  Valley  Rail- 
boad Company  (Lessee),  for  Consent  to  the  Discon- 
tinnance  of  the  Services  of  an  Agent  at  Its  West 
Danby  Freight  and  Passenger  Station,  Tompkins 
County 

Case  No,  8203 

( Public  Service  Commission,  June  28,  1921) 

BaOroads  —  application  for  oonsent  to  the  discontinuance  of  the 
services  of  an  agent  at  a  passenger  station  denied. 

C.    A.    Major,    assistant    general    solicitor,    for 
petitioner. 


E.  N.  Jackson,  for  respondents. 

Ross  W.  Kellogg,  secretary  Ithaca  Board  of 
Commerce. 

Frank  A.  Bell,  for  Mertie  S.  Bell,  an  interested 

party. 

• 
Blakeslee,    Commissioner. —  The    Lehigh    Valley 

Railroad  Company  applies  to  the  Commission  for  an 
order  permitting  it  to  discontinue  the  services  of  an 
agent  at  its  West  Danby  station  on  the  Seneca  divi- 
sion. The  application  is  in  line  with  the  economy  pro- 
gram being  attempted  by  all  the  railroads  of  the 
State,  and  is  based  upon  the  claim  that  it  is  no  longer 
profitable  to  maintain  this  station  as  an  agency  sta- 
tion, and  that  a  non-agency  or  prepaid  station  would 
be  adequate. 

The  railroad  company  proposes  to  handle  any 
agency  business  of  this  station  at  Newfield,  four  miles 
distant,  and  proposes  that  it  will  keep  the  waiting 
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room  ai>en,  and  heated  and  lighted  during  the  winter ; 
to  have  caretaker  look  after  the  mail,  keep  the  freight 
honse  lacked,  and  open  it  for  the  reception  of 
freight  during  a  certain  part  of  the  day;  to  have  all 
outgoing  freight  shipped  collect  and  all  incoming 
freight  prepaid.  Passenger  tickets  would  not  be 
sold ;  nor  telegrams  received,  or  freight  bills  prepared 
or  receipted. 

The  West  Danby  station  is  located  approximately 
twelve  miles  from  Ithaca.  The  nearest  station  in  one 
direction  is  Newfield,  and  in  the  other  North  Spencer* 
Each  is  about  four  miles  distant. 

The  station  itself  is  a  two-story  frame  building, 
built  soon  after  the  railroad  was  constructed,  and  is 
located  one-half  mile  from  West  Danby  village.  The 
present  station  agent  who  is  also  a  telegrapher  has 
been  the  agent  since  1875. 

A  milk  station  is  located  about  five  rods  from  the 
station,  owned  by  Reeder  Brothers.  Milk  is  taken  in 
from  about  eighty,  farmers  at  this  station,  put  in  cans, 
and  shipped  to  Perth  Amiboy,  N.  J.  Thes^  shipments 
are  made  daily,  and  are  in  accordance '  with  tele- 
graphic instructions  sent  through  the  station  agent  at 
West  Danby.  Cattle-feed  and  dairy  supplies  for 
patrons  of  the  milk  station  are  shipped  by  freight  and 
express  to  West  Danby.  The  West  Danby  agent  pre- 
pares all  the  freight  bills  for  the  milk  shipments. 
Under  the  proposed  plan  the  Newfield  agent  would 
have  to  be  notified  daily,  by  telephone  or  otherwise, 
in  regard  to  these  milk  shipments. 

Receipts:  The  total  receipts  of  the  station  from  all 
sources,  covering  the  period  April,  1920,  to  March, 
1921,  including  $521.95  from  sale  of  tickets,  $2,716.01 
from  freight  forwarded,  and  $2,721.87  from  freight 
received,  was  $23,833.30. 
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This  included  $17,873.47  from  milk  shipments.  In 
addition  $620.96  was  received  from  express  shipments. 

The  statements  furnished  by  the  company  indicate : 

**  1.  Preparation  during  the  period  of  1,006  freight 
waybills,  74  carload  shipments;  an  average  of  84 
freight  waybills  per  calendar  month. 

**  2.  That  1,253  tickets  were  sold  during  the  period 
or  an  average  of  104  per  calendar  month. 

**  3.  That  740  express  shipments  were  made  or  an 
average  of  61  per  calendar  month.'* 

Expenses:  The  expense  of  operating  this  station 
during  the  period  April,  1920,  to  March,  1921,  was 
$1,564.62,  an  average  of  $130.39  per  month. 

Under  the  proposed  plan  the  approximate  expense 
will  be  $480  or  an  average  of  $40  per  month,  a  saving 
to  the  company  of  approximately  $1,085  a  year,  or 
about  $90  a  month. 

The  average  ratio  of  expenses  to  receipts  on  the 
total  business  at  this  station,  excluding  express, 
during  the  period  considered  was  .0656. 

A  study  of  these  receipts  and  expenses  and  the  com- 
I)arative  saving  involved  in  the  railroad's  proposed 
plan,  clearly  shows  that  the  station  does  a  large 
amount  of  business  for  a  rural  station;  that  in  view 
of  the  volume  of  freight,  milk,  ticket,  and  express 
business,  it  would  be  a  manifest  inconvenience  to  the 
people  residing  in  the  locality  to  discontinue  it  as  an 
agency  station. 

Upon  carefid  consideration  of  all  the  evidence 
taken,  and  in  view  of  the  foregoing  facts,  it  is  recom- 
mended that  an  order  be  made  denying  the  said  peti- 
tion of  the  Lehigh  Valley  Railroad  Company. 

All  concur. 
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In  the  Matter  of  the  Petition  of  Ray  M.  Van  Wagnbw, 
to  Operate  a  Bus  Line  or  Motor  Vehicle  Route 
in  the  Cities  of  Niagara  Falls,  Lockport,  and  Else- 
where 

Case  No.  176 

(Public  Service  Commission,  September  28,  1921) 

Automobile  sta^e  routes  —  certiilcate  of  public  convenience  and 
necessity  granted. 

Parker  &  Parker  (by  A.  V.  Parker)  for  petitioner. 

Cohn,  Chorman  &  Franchot  (by  Basil  RobUlard)  for 
International  Railway  Company. 

Maurice  C.  Spratt,  for  New  York  Central  Railroad 
Company. 

Pooley,  Commissioner. —  This  is  a  petition  for  a 
certificate  of  public  convenience  and  necessity  for  the 
operation  of  an  auto  bus  line  between  the  city  of 
Niagara  Falls  and  the  city  of  Lockport. 

The  proposed  route  covers  certain  streets  in  the 
cities  of  Niagara  Falls  and  Lockport  and,  generally, 
the  Saunders  Settlement  road. 

Consents  of  the  city  of  Niagara  Falls  and  of  the  city 
of  Lockport  have  been  obtained,  as  required  by  the 
Transportation  Corporations  Law,  and  no  other 
municipality  has  brought  itself  within  the  provisions 
of  said  law.  No  intra-city  passengers  will  be  carried, 
except  certain  passengers  to  and  from  Michigan  street 
in  the  city  of  Lockport,  a  section  not  now  provided 
with  transportation  facilities. 

The  petition  alleges  that  the  proposed  route  will 
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compete  in  a  small  measure  with  the  New  York  Cen- 
tral Railroad  between  Niagara  Falls  and  Lockport, 
and  also  to  some  extent  with  the  International  Bail- 
way  Company  between  the  same  points.  The  facts 
are  as  follows: 

The  proposed  route  runs  through  a  thickly  settled 
rural  oommunity  for  a  distance  of  approximately 
tw€nty-one  miles.  The  New  York  Central  Railroad 
operates  a  direct  line  between  the  two  cities  and  main- 
tains the  following  train  schedule: 

LocKPORT  TO  Niagara  Falls: 

A.  M.  p.  M.*  p.  M.* 

Lv.Lockport  6:32  12:05  4:05 

Ar.Sanbom  6:58  12:31  4:30 

**   Suspension  Bridge  ..•     7:15  12:50  4:50 

"   Niagara  Falls 7 :25  1 :00 

Niagara  Falls  to  Lockport  : 

a.  m.*  a.  m.*  p.  m.*  p.  m. 

Lv.  Niagara  Falls 4 :20  7 :30  2 :20  4 :50 

Ar.  Suspension  Bridge . .     4 :35  7 :40  2 :45  5 :05 

''   Sanborn  4:51  7:57  3:00  5:20 

''   Lockport   5:25  8:20  3:25  5:45 

Between  the  city  of  Niagara  Falls  and  Sanborn  the 
Saunders  Settlement  road  is  approximately  one  mile 
north  of  the  New  York  Central  Railroad  line ;  at  Lock- 
port  Junction  the  road  is  approximately  one-half  mile 
south  of  the  railroad.  Between  Suspension  Bridge 
and  Lockport  there  are  four  station  stops,  namely, 
Walmere  —  approximately  a  mile  south  of  the  road; 
Sanborn  —  within  one-half  mile  south  of  the  road; 
Cambria  —  on  the  road;  and  Lockport  Junction  — 
approximately  one-half  mile  north  of  the  road.    Sta- 

^  Do  not  ran  Sunday. 
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tions  are  maintained  at  Sanborn  and  Lockport  Junc- 
tion, but  not  at  Walmere  or  Cambria. 

The  International  Eailway  Company  maintains  a 
service  between  Niagara  Falls  and  the  city  of  North 
Tonawanda,  and  between  the  city  of  North  Tona- 
wanda  and  the  city  of  Lockport,  running  on  two  sides 
of  a  triangle,  the  other  side  being  the  Saunders  Set- 
tlement road.  All  passengers  between  Niagara  Falls 
and  Lockport  are  required  to  change  cars  at  North 
Tonawanda.  The  International  Railway  Company 
maintains  a  fifty-five  minute  running  schedule,  the  first 
car  leaving  Niagara  Falls  at  5 :15  a.  m.,  and  the  last 
car  at  12:30  a.  m.;  the  first  car  leaving  Lockport  at 
6  A.  M.  and  the  last  at  12 :30  a.  m.  There  is  a  half- 
hour  service  from  6 :15  a.  m.  until  11 :15  p.  m. 

The  International  Railway  Company's  service  is 
not  available  to  residents  in  the  vicinity  of  the  Saun- 
ders Settlement  road  unless  they  first  go  to  Niagara 
Falls  or  to  Lockport.  Many  families  residing  on  and 
near  the  Saunders  Settlement  road  use  automobiles  to 
and  from  Niagara  Falls  and  Lockport;  various  i>er- 
sons  residing  on  or  near  the  road  are  employed  at 
Niagara  Falls  and  either  walk  to  and  from  work  or 
use  means  of  transportation  other  than  the  railroads, 
and  this  applies  to  a  number  of  children  attending 
school  at  Niagara  Falls.  At  least  one  school  district 
contemplates  educating  its  children  at  Niagara  Falls, 
and  would  use  the  proposed  auto  bus  line  if  operated. 

On  the  foregoing  facts,  I  am  of  the  opinion  that  the 
proposed  auto  bus  route  would  constitute  and  meet  a 
public  convenience  and  necessity,  and  recommend  that 
the  petition  be  granted. 

All  concur. 
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In  the  Matter  of  the  Complaint  of  Bbllbvttb  Theatre 
Corporation  of  Niagara  Falls,  against  Niagara 
Electric  Service  Corporation,  Asking  that  Elec- 
tric Current  for  Certain  Purposes  be  FumisheKl  at 
Power  Bate  Instead  of  Lighting  Bate 

Case  No.  205 

(Pablic  Service  Commission,  October  19,  1921) 

Electric  light  and  power  comiMtnieB — energy  supplied  for  operation 
of  moving  picture  machine  classiiled  as  power  service. 

Where  the  operator  of  a  moving  picture  theatre  has  installed 
motors  and  generator  sets  for  the  conversion  of  the  alternating 
current  supplied  by  the  company  to  direct  current  which  is 
used  to  produce  an  intense  light  by  which  motion  pictures  are 
projected  upon  a  screen,  the  point  of  consumption  is  at  the 
motor  and  the  current  is  used  for  power  and  not  for  light. 

Cohn,  Chormann  &  Franchot,  for  Niagara  Eleotrio 
Service  Corporation. 

John  0.  Chapin,  for  petitioner. 

PooLBY,  Commissioner. —  The  respondent  corpora- 
tion furnishes  electricity  for  light,  heat  and  power 
under  various  classifications.  Lighting  service  is 
defined  as  *'  any  direct  or  indirect  use  of  electric 
energy  through  whatever  device  or  appliance  (other 
than  ex-ray  machine)  the  ultimate  purpose  of  which 
is  illumination,  or  to  project  light  and  to  aid  the 
vision  of  the  eye.'^  Heating  service  is  defined  as 
*'  any  direct  or  indirect  use  of  electric  energy  through 
whatever  d-evice  or  appliance  the  ultimate  purpose 
of  which  is  to  increase  temperature  to  the  feeling 
sense;"  and  power  service  is  defined  as  meaning 
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**  any  use  the  ultimate  purpose  of  which  is  other  than 
lighting  service,  heating  service,  and  ex-ray  service.*' 

The  complainant  owns  and  operates  a  moving  pic- 
ture theatre  and  in  connection  therewith  uses  electric 
energy  for  both  lighting  purposes  and  for  power  pur- 
poses. The  respondent  furnishes  an  alternating 
current  which  is  not  suitable  for  the  projection  of 
motion  pictures,  and  for  that  reason  the  complainant 
has  installed  motors  and  generator  sets  for  the  gen- 
eration of  a  direct  current,  which  in  turn  is  trans- 
mitted to  an  inclosed  booth  where  an  intense  light  is 
produced  by  which  motion  pictures  are  projected  upon 
a  screen.  The  alternating  current  furnished  by  the 
respondent  is  used  to  operate  these  motors,  which 
motors  in  turn  operate  the  generator  sets  and  the 
alternating  current  of  the  respondent  does  not  go 
beyond  the  motors. 

It  is  the  claim  of  the  complainant  that  such  use  of 
the  electric  energy  supplied  by  the  respondent  should 
be  properly  classified  as  power  service,  while  the 
respondent  claims  that  such  use  is  lighting  service. 
This  precise  question  was  heretofore  pasised  upon  by 
the  Public  Service  Commission,  First  District  {Vcm- 
dean  Amusement  Co.  v.  Edison  Electric  Illummatmg 
Co.  of  Brooklyn,  9  St.  Dept.  Rep.  4),  wherein  the 
Commission  held  that  the  point  of  consumption  was 
at  the  motor  and  that  the  current  was  used  for  power 
and  not  for  light. 

The  petition  should,  therefore,  be  granted,  and  the 
respondent  corporation  directed  to  furnish  the  cur- 
rent in  question  at  power  rates. 

Van  Voorhis,  Semple  and  Blakeslee,  Commis- 
sioners, concur;  Prendergast,  Chairman,  not  present. 
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In  the  Matter  of  the  Appeal  from  the  Ordee  Altbrino 
THE  Boundaries  of  Union  Free  School  District  No.  1 
of  the  Town  of  Smithtown,  Suffolk  County,  and 
Common  School  District  No.  6  of  Said  Town  and 
County 

Case  No.  705 

(Education  Department,  October  13,  1921) 

School    dlBtricts  —  order    of    dlBtrict    saperintendent    alterlnc 
boundaries  of  school  districts  sustained. 

Graves,  Commissioner. —  On  April  19,  1921,  a  pre- 
liminary order  was  made  by  the  district  superintend- 
ent of  the  third  supervisory  district  of  Suffolk  county 
under  the  provisions  of  section  124  of  the  Education' 
Law,  transferring  certain  properties  aggregating 
about  thirty  acres  with  an  assessed  valuation  of 
$22,800,  from  conmion  school  district  ^o.  6  of  the  town 
of  Smithtown  to  union  free  school  district  No.  1  of 
said  town,  and  altering  the  boundaries  of  said  districts 
accordingly.  Written  notice  of  such  alteration  of 
boundaries  was  duly  given  to  the  trustees  of  the  dis- 
tricts affected,  stating  that  a  hearing  would  be  held  on 
April  30,  1921,  at  an  hour  and  place  named  in  the 
notice.  Representatives  of  both  districts  were  pres- 
ent at  such  hearing.  The  supervisor  and  town  clerk 
of  the  town  of  Smithtown  did  not  attend.  After  the 
hearing  an  order  was  made  by  the  district  superin- 
tendent affirming  the  said  preliminary  order  which 
was  made  to  take  effect  on  July  22,  1921. 

The  appellants  are  residents  of  district  No.  6  and 
state  that  there  are  no  children  residing  on  the  prop- 
erty in  question  and  that,  therefore,  there  are  no  edu- 
cational advantages  to  be  gained  by  the  transfer. 
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They  argue  that  the  real  purpose  of  the  order  was  to 
give  financial  aid  to  district  No.  1  to  the  detriment  of 
their  district. 

The  records  of  this  Department  show  that  union 
free  school  district  No.  1  has  an  assessed  valuation  of 
approximately  $800,000  and  maintains  a  high  school. 
Last  year  286  pupils  were  registered  and  ten  teachers 
were  employed.  Common  school  district  No.  6  has  an 
assessed  valuation  of  over  $300,000,  employs  one 
teacher  and  has  a  registration  of  about  24  pupils.  It 
appears,  therefore,  that  the  relative  burden  of  school 
maintenance  is  greater  in  the  union  free  school  dis- 
trict than  in  the  common  school  district  in  proportion 
to  the  assessed  valuation  of  each  district  and  that  the 
latter  will  not  be  seriously  hampered  by  the  transfer 
of  the  property  included  in  the  order. 

In  the  order  the  Nissequogue  river  was  made  the 
definite  boundary  line  between  the  two  districts  and 
the  district  superintendent  asserts  that  the  order  was 
the  result  of  an  .earnest  effort  to  straighten  out  the 
boundary  line.  In  view  of  all  the  facts  and  circum- 
stances disclosed  I  would  not  be  justified  in  setting 
aside  the  order  of  the  district  superintendent  which 
has  been  made  in  conformity  to  the  provisions  of  the 
law  and  in  the  proper  exercise  of  discretion  that  ia 
vested  in  the  district  superintendent. 

The  appeal  is  dismissed. 
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In  the  Matter  of  the  Application  of  Lbna  M.  Zipfbij 
for  Reopening  of  Her  Case  on  Appeal  from  the 
Action  of  the  Board  of  Education  of  the  City  of  New 
York 

Case  No.  706 

(Edncation  Department,  October  14,  1921) 

School    teachers  —  digmingal  —  application    to    reopen    caae    OB 
appeal. 

The  Commissioner  of  Education  has  authority  under  the  law 
and  practice  relative  to  appeals  in  school  controversies  to  reopen 
an  appeal  for  any  reason  which  to  him  seems  satisfactory.  He 
has  not  the  power,  upon  a  proceeding  to  reopen  an  appeal  case, 
to  order  the  reinstatement  of  a  dismissed  teacher  or  to  direct 
that  compensation  be  paid  to  such  teacher  during  the  pehod 
of  dismissal.  The  only  relief  that  can  be  granted  upon  such 
an  application  is  to  set  aside  the  decision  of  the  Commissioner 
and  to  grant  opportunity  to  set  up  further  matter  in  behalf 
of  the  petitioner. 

Failure  to  permit  a  full  cross-examination  of  witnesses 
agunst  the  petitioner  and  failure  to  permit  the  calling  of  wit- 
nesses on  behalf  of  the  p^itioner  are  defects  which  warrant  the 
reopening  of  the  case. 

Case  reopened  with  the  recommendation  that,  because  of  the 
difficulties  attendant  upon  a  new  trial  and  because  the  per- 
manent dismissal  of  the  petitioner  was  too  severe  a  punishment 
under  the  circumstances  under  which  the  acts  complained  of 
were  committed,  the  board  of  education  reinstate  the  petitioner 
in  the  position  fn>m  which  she  was  dismissed  or  in  one  of  equal 
grade. 

Whiteside  &  Stryker,  for  appellant 

GiLBEKT,  Acting  Commissioner. —  The  applicant, 
Lena  M.  Zipfel,  was  employed  as  a  teacher  in  the 
public  schools  of  the  city  of  New  York  for  some  years 
prior  to  May  10,  1916.    She  was  suspended  from  her 
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position  on  that  date  by  District  Superintendent  Cor- 
nelius E.  Franklin,  and  written  charges  having  been 
preferred  against  her  she  was  tried  by  the  committee 
on  elementary  schools,  as  provided  by  the  statute  and 
by-laws  of  the  board  of  education  in  force  at  that  time. 
The  committee  in  its  report  to  the  board  of  education 
recommended  the  dismissal  of  Miss  Zipfel  from  her 
position  and  the  board  ratified  the  action  of  its  com- 
mittee.  Subsequently  an  appeal  was  brought  to  the 
ConMnissioner  of  Education  from  the  action  of  the 
board.  This  appeal  was  brought  in  conformity  with 
the  provisions  of  sections  880  and  881  of  the  Education 
Law  (now  sections  890  and  891).  A  decision  was  ren- 
dered by  the  Commissioner  of  Education  dismissing 
the  appeal  and  sustaining  the  action  of  the  board  of 
education  of  the  city  of  New  York  (13  St.  Dept.  Bep. 
375). 

The  petitioner  seeks  to  reopen  the  case  on  appeal 
and  to  obtain  an  order  directing  the  board  of  educa- 
tion of  the  city  of  New  York  to  reinstate  the  petitioner 
as  a  teacher  in  the  schools,  and  in  effect  that  the  said 
board  be  directed  to  pay  to  her  from  the  date  of  her 
dismissal  on  May  10,  1916,  to  the  date  of  the  entry  of 
an  order  restoring  her  to  her  position,  the  salary  of 
said  position  together  with  interest,  and  that  such  sum 
be  directed  paid  to  her  within  sixty  days  after  the 
making  of  the' order  herein. 

The  Commissioner  of  Education  has  authority 
under  the  law  and  practice  relative  to  appeals  in 
school  controversies  to  reopen  an  appeal  for  any 
reason  which  to  him  seems  satisfactory.  He  has  not 
the  power,  upon  a  proceeding  to  reopen  an  appeal 
case,  to  order  the  reinstatement  of  a  dismissed  teacher 
or  to  direct  that  compensation  be  paid  to  such  teacher 
during  the  period  of  dismissal.  The  only  relief  that 
can  be  granted  upon  such  an  application  is  to  set  aside 
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the  decision  of  the  Commissioner  and  to  grant  oppor- 
tunity to  set  np  further  matter  in  behalf  of  the  peti- 
tioner. It  is  only  in  this  manner  that  the  parties 
to  the  original  controversy  can  have  the  oppor- 
tunity to  which  they  are  entitled  to  present  the  law 
and  the  facts  in  respect  to  their  respective  positions. 
The  Commissioner  cannot,  therefore,  in  this  proceed- 
ing, compel  the  reinstatement  of  the  petitioner  and 
the  payment  of  compensation  to  her  for  the  time  that 
she  has  been  kept  out  of  her  position. 

I  have  carefully  examined  the  record  upon  the  trial 
of  the  petitioner  before  the  committee  on  elementary 
schools  of  the  board  of  education  of  the  city  of  New 
York  and  also  aU  of  the  papers  and  records  affecting 
the  petitioner's  case,  both  in  this  Department  and  in 
the  courts. 

The  petitioner's  attorney  contends  forcefully  that 
the  proceedings  on  the  trial  before  the  board  of  educa- 
tion and  the  elementary  school  committee  were  not 
taken  in  accordance  with  the  law;  that  the  petitioner 
was  denied  the  right  of  a  fair  and  impartial  trial  upon 
the  charges  preferred  against  her;  and  proceeds  to 
indicate  in  what  respects  such  trial  was  unfair  and 
prejudicial  to  the  rights  of  the  petitioner.  The  attor- 
ney for  the  petitioner  in  this  proceeding  was  her  attor- 
ney upon  the  trial.  He  has  presented  in  this  way  for 
the  first  time  to  the  attention  of  the  Commissioner 
specifications  of  instances  of  unfairness  upon  the  trial. 
It  should  be  noted  that  when  the  appeal  was  brought 
she  appeared  in  person  and  not  by  attorney.  It  is  for 
this  reason  that  many  of  the  matters  which  are  now 
submitted  for  consideration  were  not  considered  upon 
the  original  appeal. 

•  Many  of  the  characterizations  of  the  trial  made  by 
the  petitioner's  attorney  are  unwarranted.  It  does 
appear,  however,  that  the  elementary  school  commit- 
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tee  of  the  board  of  education  denied  the  request  of  the 
petitioner's  attorney  for  an  adjournment,  notwith- 
standing the  fact  that  the  trial  of  the  case  had 
extended  until  late  in  the  evening  and  there  were  a 
number  of  witnesses  to  be  examined  in  behalf  of  the 
petitioner  who  had  not  yet  been  called.  It  further 
api>ear8  that  because  of  the  refusal  to  adjourn  the 
hearing  the  petitioner's  attorney  was  prevented  from 
cross-examining  to  the  extent  which  he  desired  a  num- 
ber of  the  witnesses  against  the  petitioner.  There  is 
indication  also  from  the  record  of  the  trial  that  the 
petitioner's  attorney  was  unduly  restricted  in  his 
cross-examination  of  witnesses,  which  may  have 
tended  to  prevent  the  showing  of  bias  on  the  part  of 
those  prosecuting  the  charges  against  the  petitioner. 

The  petitioner's  attorney  in  this  proceeding  has  not 
shown  to  my  satisfaction  that  such  limitation  was  suffi- 
cient to  justify  the  claim  that  there  was  a  disposition 
on  the  part  of  the  committee  to  entirely  disregard  the 
legal  rights  of  the  petitioner.  It  would  appear,  how- 
ever, that  a  greater  latitude  should  have  been  per- 
mitted the  petitioner's  attorney  in  the  conduct  of  the 
cross-examinations.  The  main  defect  consists  in  the 
failure  to  continue  the  trial  so  as  to  permit  an  exten- 
sion of  the  cross-examination  and  the  production  of 
witnesses  in  the  petitioner's  behalf.  This  is,  in  my 
opinion,  sufficient  justification  for  a  reopening  of  the 
appeal  case  and  the  granting  of  an  opportunity  to  the 
petitioner  to  present  further  evidence  in  defense  of  the 
charges. 

Existing  conditions  present  obstacles  which  will 
seriously  interfere  with  a  retrial  of  the  issues  arising 
from  the  original  charges.  When  the  trial  was  had  in 
1916  the  former  board  of  education  of  the  city  of  New 
York,  consisting  of  forty-six  members,  was  in  exist- 
ence and  none  of  the  members  of  the  comnodttee  ob 
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elementary  schools  is  now  a  member  of  the  present 
board  of  education.  The  board  now  consists  of  seven 
members,  none  of  whom  is  familiar  with  the  facts  in 
the  case.  The  district  superintendent  who  preferred 
the  charges  and  the  attorney  who  represented  the  cor- 
poration counsel  upon  the  trial  in  accordance  with 
the  practice  then  in  existence  are  dead.  It  would  be 
impossible  to  obtain  the  testimony  of  many  of  the 
witnesses  both  in  behalf  of  and  against  the  petitioner. 

The  original  decision  on  the  appeal  was  rendered 
August  18,  1917.  It  appears  from  the  records  in  the 
office  of  the  State  Hospital  Commission  that  in  August, 
1918,  upon  the  report  of  two  reputable  physicians  and 
examiners  in  lunacy  in  the  county  of  Albany,  the  peti- 
tioner was  committed  as  insane  to  the  .State  Hospital 
for  the  Insane  at  Poughkeepsie,  and  some  time  there- 
after was  transferred  to  the  Manhattan  State  Hos- 
pital at  Ward's  Island,  where  she  remained  until 
released  in  December,  1920,  when  she  was  discharged 
from  such  hospital  by  order  of  Supreme  Court  Jus- 
tice John  B.  McAvoy  of  the  First  Judicial  District. 
Notwithstanding  the  question  that  may  have  been 
raised  as  to  the  petitioner's  mental  condition  at  the 
time  of  her  commitment,  the  record  now  establishes 
the  fact  that  she  is  of  sound  mind  and  should  be  so 
regarded  until  the  contrary  appears  upon  proceedings 
duly  had. 

The  petitioner  upon  her  discharge  from  the  Man- 
hattan State  Hospital  undertook  to  obtain  redress  for 
the  alleged  wrong  that  had  been  done  her.  She  pre- 
sented the  facts  in  her  case  to  certain  influential  mem- 
bers of  the  Legislature  and  as  a  result  a  bill  was  intro- 
duced in  the  Assembly  directing  the  Commissioner  of 
Education  to  reopen  and  review  the  appeal  of  the  peti- 
tioner from  her  dismissal  and  the  determination  made 
thereon,    and    directing   that    if    the    Commissioner 
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'^  shall  determine  that  the  dismissal  of  the  said  Lena 
M.  Zipfel  was  illegal  or  unjust  or  that  the  punishment 
imposed  was  too  severe  in  view  of  the  circumstiinces 
under  which  the  acts  complained  of  were  committed, 
the  said  Commissioner  shall  inmiediately  reinstate  the 
said  Lena  M.  Zipfel  in  the  same  i>osition  or  one  of 
equal  grade  from  which  she  was  dismissed."  This  bill 
was  referred  to  the  judiciary  committee  of  the  Assem- 
bly and  a  number  of  hearings  were  had  thereon.  The 
committee  finally  determined  that  there  was  basis  for 
the  complaint  of  the  petitioner  and  that  she  had  not 
had  a  fair  trial,  and  the  bill  was  reported  favorably. 
It  subsequently  passed  the  Assembly  and  was  referred 
in  the  Senate  to  the  committee  on  public  education,  by 
which  committee  it  was  also  reported  favorably  and 
was  later  passed  by  the  Senate.  The  bill  was  vetoed 
by  the  Governor. 

The  Legislature  in  the  passage  of  this  biU  recorded 
its  belief  that  the  circumstances  of  the  case  were  such 
as  to  warrant  a  reopening  and  review  of  the  appeal, 
and  that  if  it  was  found  that  the  petitioner  was  ille- 
gally or  unjustly  dismissed,  or  that  the  punishment 
imposed  was  too  severe  in  view  of  the  circumstances 
under  which  the  acts  complained  of  were  committed, 
the  petitioner  should  be  reinstated.  While  the  biU  did 
not  become  a  law  and  the  action  of  the  Legislature  is 
not,  therefore,  controlling  upon  the  Commissioner  of 
Education,  the  views  expressed  by  the  Legislature 
through  the  passage  of  the  bill  are  entitled  to  con- 
sideration ui>on  the  application  which  the  petitioner 
now  makes  for  a  reopening  of  the  case. 

In  view  of  the  defects  in  the  trial  hereinbefore 
referred  to  and  because  of  the  other  circumstances  to 
which  reference  is  made,  I  have  concluded  that  the 
appeal  should  be  reopened.  The  law  and  roles  of 
practice  obtaining  in  such  cases  do  not  permit  the 
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Commissioner  to  direct  the  board  of  education  to 
reinstate  the  petitioner.  It  is  permissible,  however, 
to  state  that  in  view  of  all  the  circumstances  the  per- 
manent dismissal  of  the  petitioner  from  her  position 
as  teacher  in  the  public  schools  of  the  city  of  New  York 
is  too  severe  a  punishment  for  the  acts  complained  of, 
and  which  were  made  a  basis  of  the  charges  preferred 
against  her.  The  case  will,  therefore,  be  reopened  and 
all  the  papers  and  records  pertaining  to  the  charges 
against  the  petitioner  and  the  trial  thereof  will  be 
referred  to  the  board  of  education  of  the  city  of  Newi 
York  for  its  consideration  and  action.  Because  of  the 
difficulties  attendant  upon  a  new  trial  of  the  charges 
and  because  the  permanent  dismissal  of  the  petitioner 
was  too  severe  a  punishment  in  view  of  the  circum- 
stances under  which  the  acts  complained  of  were  com- 
mitted, it  is  recommended  that  the  board  of  education 
reinstate  the  petitioner  in  the  position  from  which  she 
was  dismissed  or  in  one  of  equal  grade.  If  this 
recommendation  is  not  accepted  it  will  be  incumbent 
upon  the  board  to  grant  to  the  petitioner  a  new  trial 
of  the  charges  preferred,  giving  her  due  notice  of  such 
charges  and  full  opportunity  to  be  heard  in  defense 
thereof. 

Application  for  reopening  granted 
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In  the  Matter  of  the  Appeal  from  the  Action  of  thb 
Annual  District  Meeting  Held  in  Union  Free 
School  District  No.  6  of  the  Town  of  Osceola,  Lewis 
County,  and  from  Certain  Acts  of  the  Board  of 
Education  and  the  Treasurer  of  Such  District 

Case  No.  707 

(Education  Department,  October  19, 1921) 

School  diftricts  —  TOtera  -—  qnalificationa  —  Education  Law,  §  208 
—  application  of  proceods  of  fire  inaonmce  policy  —  adoption 
of  school,  bndget 

A  miniBter  of  the  gospel,  and  his  wife,  who  reside  in  the 
school  district  and  who  have  a  child  who  attended  school  in  the 
district  during  the  winter  preceding  the  district  meeting,  are 
qualified  voters  of  the  district  under  the  provisions  of  section 
203  of  the  Education  Law. 

Ordinarily  the  proceeds  of  a  fire  insurance  policy  should 
be  applied  to  the  replacement  of  the  property  burned,  but  in 
case  there  was  no  necessity  for  such  replacement,  or  in  case 
other  provision  was  made  for  the  replacement  of  such  building 
or  property,  the  district  meeting  has  authority  to  appropriate 
such  money  for  the  general  purposes  of  the  school. 

The  failure  of  a  district  meeting  to  vote  upon  the  adoption 
of  the  school  budget  by  ballot  or  by  taking  and  recording  the 
ayes  and  noes  of  the  voters  present  is  contrary  to  the  provi8i<Mii 
of  the  statute  and  cannot  be  sustained. 

Searle  &  Searle,  for  appellants. 

Graves,  Commissioner. — Certain  resid'ents  and  tax- 
payers of  union  free  school  district  No.  6  of  the  town 
of  Osceola,  Lewis  county,  have  appealed  from  the 
election  of  Mabel  Clark  as  trustee  and  member  of 
the  board  of  education  at  the  annual  district  meeting 
held  May  3,  1921 ;  from  the  action  of  said  meeting  in 
authorizing  the  use  of  the   moneys  received  from 
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fire  insurance  for  the  payment  of  the  operating  ex- 
penses of  the  schools;  from  the  acceptance  of  the 
rejwrt  of  the  treasurer  of  the  district  which  is  alleged 
not  to  have  been  suflficiently  itemized ;  from  the  failure 
of  the  board  of  education  to  render  its  annual  report; 
from  the  action  of  the  meeting  in  adopting  the  budg-et 
for  the  school  year  1921-1922. 

It  appears  from  the  papers  filed  that  Mabel  Clark 
was  elected  to  fill  a  vacancy  in  the  board  of  education. 
On  the  third  and  final  ballot  thirty-two  votes  were 
cast,  of  which  Mrs.  Clark  received  seventeen  votes 
and  was  declared  elected.  The  appellants  allege  that 
her  election  was  brought  about  by  the  unauthorized 
and  illegal  votes  of  0.  G.  Cowles,  Mildred  Barnes 
and  W.  D.  Barnes.  The  evidence  shows  that  Mr. 
Barnes  is  a  minister  of  the  Gospel  residing  in  the 
district  and  is  president  of  the  board  of  education. 
It  is  established  that  he  has  a  child  six  years  of  age 
who  attended  school  in  the  district  during  all  of  the 
winter  preceding  the  school  meeting  and  that,  there- 
fore, both  he  and  his  wife,  Mildred  Barnes,  are  quali- 
fied voters  of  the  district  under  the  provisions  of 
section  203  of  the  Education  Law.  It  is  further 
alleged  by  the  respondents  that  Mr.  Cowles  is  the 
owner  of  a  farm  in  the  district  although  the  appel- 
lants claim  that  such  farm  has  been  sold  under  con- 
tract. It  does  not  appear  to  be  material  to  tiie  dis- 
position of  this  case  whether  or  not  Mr.  Cowles  is  a 
qualified  voter  since  his  vote  alone  did  not  change  the 
result  of  the  election.  It  must,  therefore,  be  h-eld 
that  Mrs.  Clark  was  lawfully  elected  as  trustee  and 
member  of  the  board  of  education. 

Some  time  prior  to  December,  1920,  the  sum  of 
$1,000  was  received  by  the  board  of  education  from 
some  insurance  company  as  the  result  of  loss  by  fire. 
At  a  meeting  of  the  board  of  education  held  on  De- 
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cember  16,  1921,  it  was  voted  to  use  **  the  money 
received  from  the  insurance  on  the  old  No.  8  school- 
bouse  that  was  burned,  now  in  the  hands  of  the  trea»- 
urer,  for  the  maintenance  of  the  school,  the  same  to 
be  reimbursed  from  funds  raised  by  taxation,  or 
received  from  other  sources."  A  considerable  por- 
tion of  the  money  was  used  in  th-e  payment  of  teach- 
ers'  wages  and  other  necessary  disbursements  for 
the  benefit  of  the  schools.  At  the  annual  meeting  a 
resolution  was  adopted  **  That  the  $1,000  received 
by  the  board  of  education  from  the  fire  insurance  be 
ujsed  by  it  for  operating  expenses  for  the  schools  of 
the  district."  The  final  vote  on  this  resolution  was 
eighteen  in  favor  and  fourteen  against  its  adoption. 
The  resolution  was  declared  adopted.  The  appellants 
challenged  the  authority  of  the  board  of  education  to 
use  this  money  for  school  maintenance  and  the  right 
of  the  district  voters  to  authorize  such  use  upon  the 
ground  that  the  money  can  only  be  used  for  a  special 
building  fund  and  not  for  general  operating  expenses. 
There  is  no  statutory  provision  controlling  the  use 
or  disxxosition  of  proceeds  of  insurance  policies  on 
school  buildings.  Ordinarily,  such  proceeds  should 
be  applied  to  the  replacement  of  the  property  burned 
but  in  case  there  was  no  necessity  for  such  replace- 
ment  or  in  case  other  provision  was  made  for  the 
replacement  of  sudi  building  or  property  the  district 
meeting  has  authority  to  appropriate  sudi  moneys 
for  the  general  purposes  of  the  school.  It  would 
have  been  proper  for  the  board  of  education  to  have 
submitted  the  matter  to  a  district  meeting  for  its 
action  before  applying  the  moneys  to  the  payment  of 
school  expenses.  The  resolution  adopted  at  the 
annual  district  meeting  authorizing  the  use  of  the 
insurance  moneys  for  the  payment  of  such  expenses 
constituted  a  ratification  of  the  act  of  the  board  of 
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education  in  bo  using  such  moneys.  This  view  of  the 
case  is  emphasized  by  the  fact  that  the  district  m<eet- 
ing  nnanimonsly  accepted  the  report  of  the  treasurer 
which  included  in  the  list  of  receipts  insurance  moneys 
in  the  amount  of  $1,000  and  contained  a  carefully 
itemized  list  of  expenditures  showing  the  purposes 
for  which  the  district  moneys  had  been  expended, 
including  the  fire  insurance  moneys  in  question.  Ob- 
jections raised  by  the  appellants  that  such  resolution 
was  not  voted  in  good  faith  and  that  thei  report 
submitted  by  the  treasurer  was  not  sufficiently  item- 
ized so  as  to  comply  with  the  provisions  of  law  are 
unsupported  by  the  evidence. 

It  is  not  denied  that  the  budget  for  the  coming  year 
was  not  voted  upon  by  ballot  or  by  taking  and  record- 
ing the  ayes  and  noes  of  the  voters  present.  No 
objection  appears  to  have  been  offered  by  any  voter 
attending  the  meeting  including  those  who  now 
appeal.  However,  in  view  of  the  express  statutory 
provision  that  all  propositions  arising  at  a  district 
meeting  involving  the  expenditure  of  money  or  author- 
izing the  levy  of  taxes  shall  be  voted  upon  by  ballot 
or  by  taking  and  recording  the  ayes  and  noes  of  the 
qualified  voters  the  action  of  the  meeting  in  failing 
to  take  the  vote  as  required  by  statute  can  not  be  sus- 
tained. It  will  be  incumbent  upon  the  board  of  edu- 
cation to  call  a  special  district  meeting  for  tho  pur- 
pose of  appropriating  the  moneys  for  the  mainte- 
nance of  the  schools  during  the  present  school  year 
and  at  the  same  meeting  the  board  should  submit  on 
its  own  behalf  a  report  for  the  school  year  1920-1921. 
The  board  insists  that  the  report  made  by  the  treas- 
urer is  also  in  fact  the  report  of  the  board.  It  does 
not  appear  definitely  that  the  board  adopted  the  treas- 
urer's report.  There  is  nothing  to  show  that  the 
board  has  published  the  report  as  required  by  section 
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321  of  the  Edncation  Law.    If  this  has  not  already 
been  done  the  board  should  proceed  to  do  so  at  once. 

The  appeal  is  sustained  as  to  the  adoption  of  the 
budget  of  expenses  for  the  present  school  year  and  as 
to  the  failure  of  the  board  to  render  its  report  as 
above  noted.    It  is  dismissed  as  to  all  other  matters. 

It  is  ordered  that  the  board  of  education  of  union 
free  school  district  No.  6  of  the  town  of  Osceola,  Lewis 
county,  call  a  special  district  meeting  for  the  purpose 
of  voting  on  the  budget  for  the  present  school  year 
and  also  for  the  purpose  of  receiving  the  report  of 
the  board  for  the  past  school  year. 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen  *s  Compensation  Law  Made  by  David 
Flynn  against  Ritchie  Brothers,  Employer;  and 
Fidelity  and  Casualty  Company  of  New  York, 
Insurance  Carrier 

Case  No.  501932 

(State  Industrial  Board,  October  13,  1921) 

Employee  injured  while  being  transported  from  Ub  place  of  em- 
ployment in  a  truck  not  owned  or  operated  by  his  employer  — - 
award  of  compensation  denied. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Board  at  Saratoga  Springs,  on  December 
14,  1920,  January  27,  1921,  May  3,  1921,  and  June  8, 
1921. 

The  State  Industrial  Board  by  virtue  of  chapters  50 
and  60  of  the  Laws  of  1921  is  the  successor  of  the 
State  Industrial  Commission,  in  this  case. 

Schwarte,  Slade,  Harrington  &  Goldsmith,  for 
claimant. 
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G.  B.  Hurley,  for  the  insurance  carrier  and  employer. 
Claimant  in  person. 

By  the  Commission. — All  the  evidence  having  been 
heard  and  duly  considered,  the  State  Industrial 
Board  makes  its  conclusions  of  fact  and  decision,,  as 
follows : 

On  October  18,  1920,  the  day  on  which  David  Flynn 
sustained  the  injuries  herein  referred  to,  he  resided  at 
58  Van  Dam  street,  Saratoga  Springs,  N.  Y.,  and  was 
employed  as  a  mortarman  by  Bitchie  Brothers,  with 
office  and  principal  place  of  business  at  2-4  Aletta 
street,  Saratoga  Springs,  N.  T. ;  said  employer  being 
engaged  in  the  business  of  mason  work,  and  construc- 
tion, repair  and  demolition  of  building?. 

At  about  4:50  p.  m.  on  October  18,  1920,  while  the 
said  David  Flynn  was  riding  on  a  truck  of  one  W.  S. 
Eobertson,  which  truck  he  had  boarded  at  the  site 
where  he  was  being  employed  by  Eitchie  Brothers, 
after  having  finished  his  day^s  work,  and  having 
boarded  said  truck  of  one  W.  S.  Robertson,  because 
the  truck  of  his  employer  was  not  present  to  carry 
home  the  workmen  of  said  Ritchie  Brothers,  and  while 
riding  on  the  tail  board  of  said  truck  of  one  W.  S; 
Robertson,  on  the  road  leading  to  the  city  of  Saratoga 
Springs,  N.  Y.,  the  tail  board  in  some  way  became 
loose,  whereupon  claimant,  with  two  others,  was 
thrown  to  the  road,  whereupon  claimant  sustained  a 
fracture  at  the  base  of  his  skull,  which  resulted  in 
facial  paralysis  of  the  left  side,  which  facial  paralysis 
caused  an  ulcer  of  the  cornea  of  the  left  eye,  and  on 
account  of  which  injuries  claimant  was  disabled  from 
October  18,  1920,  to  July  12,  1921,  on  which  date  he 
was  still  disabled. 

The  injuries  sustained  by  David  Flynn  were  acci- 
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dental  injuries,  but  did  not  arise  out  of  and  in  the 
course  of  his  employment. 

The  average  weekly  wage  of  David  Flynn  was  the 
sum  of  twenty-three  dollars  and  eight  cents. 

Award  of  compensation  is  hereby  denied  to  David 
Flynn  on  the  ground  that  the  injury,  which  he  sus- 
tained on  October  18,  1920,  did  not  arise  out  of  and  in 
the  course  of  his  employment. 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law  Made  by  Chris 
Larsen  against  Nbwburgh  Shipyards,  Inc.,  Em- 
ployer, and  Manufacturers^  Liability  Insubancs 
Company,  Insurance  Carrier 

Case  No.  501935 

(State  Industrial  Board,  October  13,  1921) 

Claimant,  while  working  on  the  hnll  of  a  steamship  which  had 
been  launched  and  made  fast  by  lines  to  the  dock  at  the  side  of 
the  employer's  wet  basin,  was  not  engaged  in  a  maritime  con- 
tract—  award  made. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Board  at  Newburgh,  N.  T.,  on  December  23, 
1920;  March  15, 1921;  May  17, 1921;  June  21, 1921,  and 
July  28,  1921. 

The  State  Industrial  Board  by  yirtue  of  chapters 
50  and  60  of  the  Laws  of  1921,  is  the  successor  of  the 
State  Industrial  Commission. 

N.  D.  Belknap,  for  claimant. 

A.  G.  Maul,  for  employer  and  insurance  carrier. 

Claimant  in  person. 
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By  the  Commission. — All  the  evidence  having  been 
heard  and  dnly  considered,  the  State  Industrial  Board 
makes  its  conclnsions  of  fact  and  award,  as  follows : 

On  October  18, 1920,  the  day  on  which  Chris  Larsen 
sustained  the  injuries  herein  referred  to,  he  resided  at 
64  South  street,  Newburgh,  N.  Y.,  and  was  employed 
as  a  pipe  fitter's  helper  by  the  Newburgh  Shipyards, 
Inc.,  with  office  and  principal  place  of  business  at 
Newburgh,  N.  T. ;  said  employer  being  engaged  in  the 
business  of  shipbuilding. 

On  October  18,  1920,  while  the  said  Chris  Larsen 
was  engaged  in  the  regular  course  of  his  employ- 
ment, and  while  working  in  the  huU  of  a  steamship, 
which  was  under  course  of  construction  by  the  New- 
burgh Shipyards,  Inc.,  and  which  hull  had  been 
launched  and  made  fast  by  lines  to  the  dock  at  the 
side  of  the  employer's  wet  basin,  a  five-inch  pipe  bend, 
which  swung  while  being  lowered  into  the  hull  of  said 
ship,  struck  claimant  on  the  left  knee,  whereupon 
claimant  sustained  injuries,  which  resulted  in  the  loss 
of  use  of  45  per  cent  of  the  left  leg. 

At  the  time  claimant  sustained  the  injuries,  which 
resulted  in  the  loss  of  use  of  45  per  cent  of  the  left 
leg,  he  was  not  engaged  in  a  maritime  contract. 

The  average  weekly  wage  of  Chris  Larsen  was  the 
sum  of  twenty-four  dollars  and  ninety-three  cents. 

The  injuries  sustained  by  Chris  Larsen  were  acci- 
dental injuries,  and  arose  out  of  and  in  the  course  of 
his  employment. 

Award  of  compensation  is  hereby  made  against 
Newburgh  Shipyards,  Inc.,  employer,  and  Manufac- 
turers Liability  Insurance  Company,  insurance  car- 
rier, to  Chris  Larsen,  injured  employee,  for  a  period 
of  129.6  weeks  at  the  rate  of  $16.62  per  week,  for  the 
loss  of  use  of  45  per  cent  of  the  left  leg.  Present  pay- 
ment, pursuant  to  said  award,  is  due  and  payable  in 
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the  sum  of  $581.70,  for  the  period  covering  October  18, 
1920,  to  June  20, 1921.  Future  payments,  pursuant  to 
said  award,  are  due  and  payable  in  the  sum  of  $33.24 
every  two  weeks  for  94.6  weeks ;  and  this  case  is  hereby 
closed 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law  Made  by  Emily 
L.  Wesp,  Widow,  on  Behalf  of  Herself,  on  Account 
of  the  Death  of  Walter  Wesp,  Deceased,  against 
New  York  Central  Railroad  Company,  Employer 
and  Self-Insurer 

Case  No.  702216 

(State  Industrial  Board,  October  13,  1921) 

BaUroads  —  employee  not  engaged  in  intentate  oonmierce — award 
made. 

Deceased,  while  in  the  empk)y  of  a  railroad  company  engaged 
principally  in  interstate  commerce,  sustained  the  injuries  which 
resulted  in  his  death  while  signalling  the  moving  of  empty  cars 
in  the  yard  of  his  employer.  Held,  that  at  the  time  of  sustain- 
ing such  injuries  he  was  not  engaged  in  interstate  commeroa 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Board  at  Eochester,  N.  Y.,  on  February  15, 
1921;  March  22,  1921;  April  5,  1921,  and  April  19, 
1921. 

The  State  Industrial  Board  by  virtue  of  chapters 
50  and  60  of  the  Laws  of  1921  is  the  successor  to  the 
State  Industrial  Commission. 

E.  Van  Voorhis,  for  claimant. 

Visscher,  Whalen,  Loucks  &  Murphy,  for  employer 
and  self-insurer. 

Claimant  in  person. 
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By  the  Commission. — ^All  the  evidence  having  been 
heard  and  duly  considered,  the  State  Industrial  Board 
makes  its  conclusions  of  fact  and  award,  as  follows : 

On  October  27, 1920,  the  day  on  which  Walter  Wesp 
sustained  the  injuries,  which  resulted  in  his  death  on 
the  same  day,  he  resided  at  426  Avenue  D,  Rochester, 
N.  Y.,  and  was  employed  as  a  brakeman  in  the  rail- 
road yard  of  the  New  York  Central  railroad  at 
Bochester,  N.  Y.,  by  the  New  York  Central  Ba/lroad 
Company,  with  office  and  principal  place  of  business 
at  Grand  Central  Terminal,  New  York  city;  said 
employer  being  engaged  in  the  operation  of  a  railroad 
in  the  State  of  New  York  and  contiguous  States. 

On  October  27,  1920,  while  the  said  Walter  Wesp 
was  engaged  in  the  regular  course  of  his  employment, 
and  while  signalling  the  moving  of  empty  cars  in  the 
railroad  yard  of  the  New  York  Central  railroad  at 
Rochester,  N.  Y.,  from  one  track  on  to  a  switch,  so 
that  they  might  be  placed  on  a  classification  track,  and 
while  so  doing,  and  at  the  same  time  being  unaware 
of  the  proximity  of  another  car  on  a  passing  track  to 
the  entrance  of  another  track,  the  deceased  was  struck 
and  knocked  under  the  wheels  of  said  car,  whereupon 
he  sustained  injuries,  which  resulted  in  his  immediate 
death. 

At  the  time  that  Walter  Wesp  sustained  the  injuries, 
which  resulted  in  his  death,  he  was  not  engaged  in 
interstate  commerce. 

The  injuries  which  resulted  in  the  death  of  Walter 
Wesp  were  accidental  injuries,  and  arose  out  of  and 
in  the  course  of  his  employment. 

The  average  weekly  wage  of  Walter  Wesp  was  the 
sum  of  twenty-eight  dollars  and  eighty-four  cents. 

Walter  Wesp  left  him  surviving  Emily  L.  Wesp, 
widow,  aged  twenty-nine  years,  the  claimant  herein. 

Award  of  compensation  is  hereby  made   against 
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New  York  Central  Railroad  Company,  employer 
and  self -insurer,  to  Emily  L.  Wesp,  widow  of  Walter 
Wesp,  deceased  employee,  aged  twenty-nine  years,  at 
the  rate  of  $8,653  weekly,  during  widowhood,  with  two 
years  ^  compensation  in  one  sum  upon  remarriage. 

Present  payment,  pursuant  to  said  award,  is  due  and 
and  payable  in  the  sum  of  $302.86,  covering  period 
from  October  27,  1920,  to  June  29, 1921.  Future  pay- 
ments, pursuant  to  said  award,  in  the  sum  of  $8,653 
per  week,  are  to  be  made  periodically  every  two  weeks. 

Further  award  is  made  to  Mrs.  E.  Wesp  in  the  sum 
of  $100  on  account  of  the  funeral  expenses  of  Walter 
Wesp,  deceased. 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law  Made  by  Lillian 
Abmanbt,  Widow,  on  Behalf  of  Herself,  on  Account 
of  the  Death  of  Peter  H.  Armanbt,  Deceased, 
against  New  York  Central  Bailboad  Company, 
Employer  and  Self -insurer 

Death  Case  No.  604228 

(State  Indnstrial  Board,  October  13,  1921) 

BailroadB  —  employee  not  engaged  in  interstate  commerte — award 
made. 

While  taking  an  engine  which  had  been  uncoupled  from  a 
train  of  cars  to  the  coal  dock,  where  it  was  to  be  famished 
with  coal,  water  and  sand,  the  employee,  a  hostler,  sustained 
injuries  which  resulted  in  his  death.  The  engine  had  not  been 
interrupted  in  any  interstate  haul,  to  be  repaired  and  go  on, 
but  simply  had  finished  some  interstate  business  and  had  not 
begun  another.  Heldy  that  at  the  time  of  receiving  the  injuries 
which  resulted  in  his  death  the  employee  was  not  engaged  in 
interstate  commerce. 
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Tliis  claim  came  on  for  hearing  before  the  State 
Industrial  Board  at  Watertown,  N.  Y.,  on  May  6, 
1921,  May  10,  1921,  May  27,  1921,  and  June  21,  1921. 

The  State  Industrial  Board  by  virtue  of  chapters 
50  and  60  of  the  Laws  of  1921  is  the  successor  of  the 
State  Industrial  Conmiission  in  this  case. 

T.  A.  Hendricks,  for  claimant. 

Visscher,  Whalen^  Loucks  &  Murphy,  for  employer 
and  self-insurer. 

Claimant  in  person. 

By  the  Commission. — ^AU  the  evidence  having  been 
heard  and  duly  considered,  the  State  Industrial  Board 
makes  its  conclusions  of  fact  and  award  as  follows : 

On  September  18,  1920,  the  day  on  which  Peter  H. 
Armanet  sustained  the  injuries,  which  resulted  in  his 
death,  on  September  20,  1920,  he  resided  at  4118 
So.  Salina  street,  Syracuse,  N.  Y.,  and  was  employed 
as  a  hostler^s  helper  by  the  New  York  Central  Rail- 
road Company,  with  offices  and  principal  place  of  busi- 
ness at  Grand  Central  Terminal,  New  York  city,  N.  Y. ; 
said  employer  being  engaged  in  the  business  of  oper- 
ating a  railroad  in  the  State  of  New  York  and  con- 
tiguous States. 

On  September  18,  1920,  while  the  said  Peter  H. 
Armanet  was  engaged  in  the  regular  course  of  his 
employment,  and  while  working  for  his  employer  at 
his  employer's  plant  at  Watertown,  N.  Y.,  and  while 
taking  an  engine  thereat,  with  a  fellow  hostler,  after 
it  had  come  in  from  a  trip,  and  after  it  had  been 
uncoupled  from  a  train  of  cars,  to  the  coal  dock,  where 
it  was  to  be  furnished  with  coal,  water  and  sand,  the 
deceased,  while  on  said  engine,  and  while  on  the  way 
to  said  coal  dock,  came  in  contact  in  some  way  with 
a  coal  shute,  whereupon  he  sustained  injuries,  from 
which  he  died  on  September  20,  1920. 
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The  said  engine,  upon  which  clainaant  was  riding  in 
taking  it  to  the  coal  dock,  was  not  permanently- 
devoted  to  any  kind  of  traffic,  and  it  does  not  appear 
that  it  was  destined  especially  to  do  anything  more 
definite  than  such  business  as  it  might  be  needed  for. 
It  was  identified  with  interstate  commerce  only  when, 
interstate  commerce  was  hauled  by  it.  On  September 
18, 1920,  when  it  had  finished  its  run,  and  when  it  w^as 
being  taken  to  the  coal  dock  for  coal,  water  and  sand, 
it  wa43  not  interrupted  in  any  interstate  haul,  to  be 
repaired  and  go  on,  but  simply  had  finished  some 
interstate  business,  and  had  not  begun  another. 

At  the  time  that  Peter  H.  Armanet  received  his 
injuries,  which  resulted  in  his  death  on  September  20, 
1920,  he  was  not  engaged  in  interstate  commerce. 
The  engine  upon  which  the  deceased  was  riding,  and 
which  he  was  taking  to  the  coal  dock,  was  not  engaged 
in  any  kind  of  commerce,  at  the  time  the  deceased 
sustained  his  injuries  thereon. 

The  injuries  which  resulted  in  the  death  of  Peter  H, 
Armanet  were  accidental  injuries,  and  arose  out  of 
and  in  the  course  of  his  employment. 

The  average  weekly  wage  of  Peter  H.  Armanet  was 
the  sum  of  twenty-eight  dollars  and  eighty-five  cents. 

Peter  H.  Armanet  left  him  surviving  Lillian  Arma- 
net, widow,  aged  twenty-two  years. 

Award  of  compensation  is  hereby  made  against 
New  York  Central  Railroad  Company,  employer  and 
self-insurer,  to  Lillian  Armanet,  widow  of  Peter  H. 
Armanet,  deceased  employee,  aged  twenty-two  years, 
at  the  rate  of  $8.65  weekly,  during  widowhood,  with 
two  years'  compensation  in  one  sum  upon  remarriage; 
and  to  Lillian  Armanet  in  the  sum  of  $100  for  funeral 
expenses  on  account  of  the  death  of  Peter  H.  Armanet, 
deceased. 
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In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen  ^8  Compensation  Law  Made  by  Flor- 
ence M.  Ottbrstedt,  Widow,  on  Behalf  of  Herself 
and  Minor  Children,  on  Account  of  the  Death  of 
Charles  E.  Otterstbdt,  Deceased,  against  Lehigh 
AND  Hudson  River  Railway  Company,  Employer 
and  Self-insurer 

Death  Case  No.  501239A 

(State  Industrial  Board,  October  14, 1921) 

Bailroadi  —  employee  not  engaged  in  interstate  commeroe  —  award 
made. 

Track  laborer,  employed  by  a  railroad  engaged  principally  in 
interstate  commerce,  after  having  reported  for,  bnt  before 
beginning,  his  day's  work,  was  struck  by  a  train  running 
between  two  points  within  the  State,  and  received  injuries  which 
resulted  in  his  death.  Had  he  worked  on  the  day  of  the  accident, 
deceased  would  have  been  engaged  in  new  construction  work 
for  his  employer.  Held,  that  deceased  was  not  engaged  in  inter- 
state commerce. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Board  at  its  office,  124  East  Twenty-eighth 
street,  New  York  city,  on  January  11, 1921,  February 
1,  1921,  and  April  29,  1921. 

The  State  Industrial  Board  by  virtue  of  chapters  50 
and  60  of  the  Laws  of  1921  is  the  successor  of  the 
State  Industrial  Commission. 

Edward  P.  Lyon,  for  claimants. 

John  J.  Beattie,  for  employer  and  self -insurer. 

By  the  Commission. — All  the  evidence  having  been 
heard  and  duly  considered,  the  State  Industrial  Board 
makes  its  conclusions  of  fact,  award  and  decision 
as  follows  : 

On  August  17,  1920,  the  day  on  which  Charles  E. 
Otterstedt  sustained  the  injuries,  which  resulted  in 
his  death  on  August  18,  1920,  he  resided  at  Chester, 
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N.  Y.,  and  was  employed  as  a  laborer  in  the  construo- 
tion  gang,  by  the  Lehigh  and  Hudson  River  Eailway 
Company,  with  office  and  principal  place  of  business 
at  Warwick,  N.  Y.;  said  employer  being  engaged  in 
the  operation  of  railroads  in  the  State  of  New  York 
and  contiguous  States. 

On  August  17, 1920,  while  the  said  Charles  E.  Otter- 
stedt  was  engaged  in  the  regular  course  of  his  employ- 
ment, and  after  having  reported  for  duty  at  Hudson 
Junction,  N.  Y.,  the  plant  of  his  employer,  he  was 
struck  by  a  train,  which  was  at  the  time  running  from 
Warwick,  N.  Y.,  to  Graycourt,  N.  Y.,  and  sustained 
injuries,  which  resulted  in  his  death  the  next  day. 

At  the  time  Charles  E.  Otterstedt  sustained  the 
injuries,  which  resulted  in  his  death,  his  construction 
gang  was,  and  if  he  had  worked  on  the  day  of  the 
accident  he  would  have  been,  engaged  in  new  construc- 
tion work  for  the  Lehigh  and  Hudson  Eiver  Railway 
Company,  and  not  in  interstate  commerce. 

The  average  weekly  wage  of  Charles  E.  Otterstedt 
was  the  sum  of  twenty-six  dollars  and  fifty-nine  cents. 

The  injuries  which  resulted  in  the  death  of  Charles 
E.  Otterstedt  were  accidental  injuries,  and  arose  out 
of  and  in  the  course  of  his  employment. 

Written  notice  of  injury  and  death  was  not  given 
to  the  employer  within  the  time  prescribed  by  section 
18  of  the  Compensation  Law,  but  inasmuch  as  the 
employer  had  actual  knowledge  of  the  injury  and 
death,  the  employer  was  not  prejudiced  by  the  lack 
of  such  notice. 

Charles  E.  Otterstedt  left  him  surviving  Florence 
M.  Otterstedt,  widow,  aged  forty-five  years;  George 
Otterstedt,  son,  aged  14  years;  Charles  Otterstedt, 
son,  aged  twelve  years,  and  Elinor  Otterstedt,  daugh- 
ter, aged  ten  years,  and  Edward  Otterstedti  soUi  aged 
four  years,  the  claimants  herein. 
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Award  of  compensation  is  hereby  made  against 
Lehigh  and  Hudson  River  Railway  Company, 
employer  and  self-insnrcr,  to  the  widow  and  minor 
children  of  Charles  E.  Otterstedt,  deceased  employee, 
as  follows:  To  Florence  M.  Otterstedt,  widow,  aged 
forty-five  years,  at  the  rate  of  $7.98  per  week,  during 
widowhood,  with  two  years'  compensation  in  one  sum 
upon  remarriage;  and  to  each  of  the  following  chil- 
dren until  they  shall  reach  the  age  of  eighteen  years : 
George  Otterstedt,  son,  aged  fourteen  years,  to 
is  due  and  payable  in  the  sum  of  $886,  covering  period 
Otterstedt,  daughter,  aged  ten  years,  and  to  Edward 
Otterstedt,  son,  aged  four  years,  in  the  sum  of  $2,435 
weekly.  Present  payment,  pursuant  to  said  award, 
is  due  and  payable  in  the  sum  of  $886,  covering  period 
from  August  18, 1920,  to  August  3, 1921.  Future  pay- 
ments, pursuant  to  said  award,  are  to  be  made  in  the 
sum  of  $35.44  every  two  weeks,  which  the  employer  is 
directed  to  pay  to  the  widow.  The  award  of  compensa- 
tion to  each  of  the  children  is  to  be  readjusted  when  the 
oldest  child  reaches  are  age  of  eighteen.  The  rate  of 
the  other  three  children  is  then  to  be  increased  from 
$2,435  per  week  to  $2.66  per  week. 

It  is  understood  that  a  lien  in  the  amount  of  fee 
allowed  for  services  rendered  by  Mr.  Edward  P.  Lyon, 
attorney  for  the  dependents,  is  to  be  placed  on  the  un- 
paid balance  of  the  award  when  the  amount  of  such  fee 
is  determined  by  this  Board. 

The  failure  to  give  written  notice  of  injury  and 
death  to  the  employer  within  the  time  prescribed  by 
section  18  of  the  Workmen  *s  Compensation  Law  is 
hereby  excused  on  the  ground  that  the  employer  had 
actual  knowledge  of  the  injury  and  death,  and  the 
employer  and  self-insurer  was  not  prejudiced  by  the 
lack  of  such  notice. 

29 
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In  the  Matter  of  the  Petition  of  Erie  County  Trac- 
tion Company  under  Subdivision  1,  Section  49, 
Public  Service  Commissions  Law,  and  Section  181, 
Railroad  Law,  for  Permission  to  Increase  Certain 
Passenger  Fares 

Case  No.  156 

(Public  Service  Commission,  October  27,  1921) 

XSlectrie    railways— -rateB— Public    Service    Oommissioiui    Law^ 
§49. 

Under  the  amendment  to  section  49,  Public  Service  Commis- 
sions Law,  the  Commission  may  determine  the  just  and  reason- 
able rates  of  fare  to  be  observed  notwithstanding  that  a  higher 
or  lower  rate  has  been  prescribed  by  statute,  contract,  franchise 
condition  or  other  agreement.     (P.  453.) 

Where  two  or  more  railroads  are  merged  and  consolidated 
under  the  provisions  of  the  Railroad  Law  and  with  the  consent 
of  the  Commission,  they  constitute  one  system  and  should  be 
operated  as  a  whole.     (P.  454.) 

It  appearing  that  the  fares  are  insufficient  to  yield  reasonable 
compensation  for  the  service  rendered,  the  company  is  pezmitted 
to  establish  a  cash  fare  of  seven  cents  in  each  of  its  five  zones, 
except  one  zone  in  the  city  of  Buitalo  where  the  fare  shall  be  five 
cents,  and  to  sell  four  tickets  for  twenty-five  cents,  each  ticket 
good  for  the  transportation  of  one  passenger  between  any  two 
points  in  each  of  the  five  zones.     (P.  454.) 

Moot,  Sprague,  Brownell  &  Marcy,  by  John  W. 
Ryan,  for  Erie  Connty  Traction  Company. 

Andrew  P.  Bonan,  assistant  corporation  counsel, 
for  city  of  BnflFalo. 

Irving  M.  Weiss,  corporation  counsel,  for  city  of 
Lackawanna. 

William  J.  Daetach,  for  town  of  West  Seneca. 
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PooiiEY,  Commissioner. —  The  Erie  County  Traction 
Company  was  organized  under  the  laws  of  the  State 
of  New  York  November,  1919,  to  take  over  and 
operate  the  property  and  rights  of  the  Buffalo 
Southern  Bailway  Company  which  had  been  acquired 
by  a  committee  of  bondholders  under  a  mortgage 
foreclosure,  and  the  company  began  the  operation  of 
the  railroad  system  on  January  1, 1920.  By  order  of 
the  former  Public  Service  Commission,  Second 
District,  the  company  was  authorized  to  acquire  and 
operate  the  property  of  the  Buffalo  Southern  Bail- 
way  Company  and  to  issue  its  stock  and  bonds  in  the 
sum  of  $700,000  in  payment  therefor.  The  company 
was  further  directed  to  inventory  the  property  so 
acquired  by  it  and  to  allocate  the  same  to  the  pre- 
scribed accounts  under  the  uniform  system  of 
accounts  for  electric  railway  corporations  prescribed 
by  the  Commission.  The  company  did  so  allocate  its 
assets  as  follows: 

Road  and  equipment $680,783  80 

Miscellaneous  physical  property 3,000  00 

Material  and  supplies 410  59 

Unadjusted  debits 15,805  61 

Total  .. ■. $700,000  00 


^ 


X 


The  company  operates  four  principal  divisions  of 
its  electric  surface  railroad,  as  follows : 

1.  The  GardenviUe  division,  about  five  miles  in 
length. 

2.  The  Ebenezer  division,  about  five  miles  in  length. 

3.  The  Hamburg  division,  about  ten  miles  in  length. 

4.  The  Orchard  Park  division,  about  three  miles  in 
length. 

The  first  two  divisions  and  a  portion  of  the  third 
division  are  entirely  within  the  town  of  West  Seneca 
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and  the  city  of  Lackawanna^  which  was  formerly  a 
part  of  said  town,  and  this  portion  of  the  system  of 
the  company  is  operated  under  franchises  granted  by 
the  town  of  West  Seneca  which  in  effect  limit  the  com- 
pany to  a  single  fare  of  five  cents  from  any  point  in 
the  town  of  West  Seneca  to  any  other  point  on  its  lines 
in  said  town. 

The  portion  of  the  third  division  which  lies  within 
the  limits  of  the  incorporated  village  of  Hamburg  is 
subject  to  the  provisions  of  section  181  of  the  Bailroad 
Law. 

The  company  has  created  five  zones,  Nos.  1  and  2 
of  which  are  wholly  within  the  town  of  West  Seneca 
and  the  city  of  Lackawanna,  and  a  portion  of  No.  5 
is  included  within  the  limits  of  the  village  of  Ham- 
burg. The  company  is  now  collecting  a  five-cent  fare 
in  zones  1  and  2  and  in  the  village  of  Hamburg,  while 
elsewhere  on  its  line  the  charge  is  seven  cents.  It  is 
alleged  that  these  rates  are  insufficient  to  yield  rea- 
sonable compensation  for  the  service  rendered  and 
are  unjust  and  unreasonable,  and  the  company  now 
petitions  that  it  be  authorized  to  rearrange  its  sched- 
ule of  fares  so  that  it  may  lawfully  charge  seven 
cents  in  each  zone. 

The  town  of  West  Seneca  opposes  this  proposed 
readjustment  of  rates  upon  the  ground  that  the  Pub- 
lic Service  Commission  is  without  power  or  jurisdic- 
tion to  increase  the  fares  to  be  charged  by  the  peti- 
tioner for  carrying  passengers  within  the  town  of 
West  Seneca  beyond  the  rate  of  fares  provided  for 
in  the  franchises  granted  to  the  company's  predeces- 
sors, and  upon  the  further  ground  that  that  portion  of 
the  company's  system  included  within  zone  1  is  dis- 
tinct and  separate  from  the  remainder  of  the  com- 
pany's system  and  serves  communities  distinct  and 
separate  from  those  communities  served  by  the  other 
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portions  of  the  company's  lines.  It  is  the  contention 
of  the  town  of  West  Seneca  that  a  schedule  of  rates 
should  be  adopted  for  zone  1  as  a  distinct  and  separate 
line,  based  only  upon  the  capital  invested  therein  and 
the  operating  expenses  and  operating  revenues 
thereof. 

The  first  contention  is  disposed  of  by  the  amend- 
ment to  section  49,  Public  Service  Commissions  Law, 
effective  before  the  commencement  of  this  proceeding, 
which  expressly  empowers  the  Commission,  if  it  shall 
appear  that  the  maximum  rates  charged  by  any  street 
railroad  corporation  are  insufficient  to  yield  reason- 
able compensation  for  the  service  rendered  and  are 
unjust  and  unreasonble,  to  determine  the  just  and 
reasonable  rates  to  be  thereafter  observed,  notwith- 
standing that  a  higher  or  lower  rate  has  been 
prescribed  by  statute,  contract,  franchise  condition  or 
other  agreement. 

As  to  the  second  point  or  objection  advanced  by  the 
town,  it  appears  that  the  Ebenezer  and  Gardenville 
divisions  were  constructed  under  franchises  or  con- 
sents granted  by  the  town  of  West  Seneca  to  the 
Buffalo,  Gardenville  and  Ebenezer  Railway  Company 
and  its  successor,  the  Buffalo  Southern  Railway  Com- 
pany, and  that  the  remainder  of  the  system  was  con- 
structed under  franchises  or  consents  given  by  said 
town  and  the  towns  of  Hamburg  and  East  Hamburg 
to  the  Buffalo,  Hamburg  and  Aurora  Railway  Com- 
pany. All  of  these  franchises  or  consents  were  given 
prior  to  the  enactment  of  the  Public  Service  Commis- 
sions Law,  and  the  Buffalo,  Gardenville  and  Ebenezer 
Railway  Company  and  the  Buffalo,  Hamburg  and 
Aurora  Railway  Company  were  merged  into  the 
Buffalo  Southern  Railway  Company  and  became  one 
system  likewise  prior  to  the  enactment  of  said  law. 

The  Railroad  Law  provides  for  the  merger  and 
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consolidation  of  existing  railroads  when  their  lines 
form  a  continuous  or  connecting  line  of  railroad. 
These  divisions  were  merged  and  consolidated  pur- 
suant to  the  terms  of  the  statute  and  with  the  consent 
of  the  former  Public  Service  Commission,  Second 
District,  and  now  constitute  one  railroad  system  of 
approximately  twenty-five  miles  in  length.  It  is 
operated  by  one  set  of  officials,  its  rolling  equipment 
is  interchangeable,  and  the  communities  it  serves  are 
closely  related,  and  we  think  the  system  should  be 
operated  as  a  whole. 

The  company  *s  revenues  from  all  sources  for  the 

year  1920  amounted  to $135,819  38 

Its  operating  expenses  were   $133,606  08 

Taxes 5,180  82 

Interest  on  funded  debt....         5,100  00 


143,885  90 


Showing  a  net  loss  for  the  year,  without 
allowance  for  depreciation  or  for 
return  on  property  invested,  of $8,066  52 

It  is  thus  apparent  that  the  rates,  fares  and  charges 
of  the  company  are  insufficient  to  yield  reasonable 
compensation  for  the  service  rendered,  and  are  xmjust 
and  unreasonable. 

The  company  proposes  to  establish  a  fare  of  seven 
cents  between  any  two  points  in  each  of  its  five  zones, 
except  that  between  Carlyle  avenue  in  the  city  of 
Buffalo  and  Seneca  street  at  the  easterly  line  of  the 
city  of  Buffalo  the  fare  is  to  be  five  cents,  and  to  sell 
four  tickets  for  twenty-five  cents,  each  ticket  good  for 
the  transportation  of  one  passenger  between  any  two 
points  in  each  of  the  five  zones.  It  is  estimated  that 
this  proposed  rearrangement  of  fares  will  produce  an 
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additional  income  to  the  company  of  approximately 
$16^000.  Th«se  rates  are  neither  unjust,  unreasonable, 
discriminatory  nor  preferential,  and  of  themselves 
will  not  yield  an  adequate  return  upon  the  property 
invested,  and  the  petition  of  the  company  should  be 
granted. 

All  concur. 


In  the  Matter  of  the  Complaint  of  Georqe  S.  Buck, 
as  Mayor  of  Buffalo,  against  New  York  Tblephonb 
Company,  as  to  Tariff  of  Telephone  Charges 
Effective  May  1,  1918 

Case  No.  6427 

(Public  Service  Commission,  October  27,  1921) 

Telephone  companies  —  rates  —  valuation  of  property. 

Valucaion.  Rates  should  be  based  upon  the  reasonable  fair 
value  of  the  property  as  it  exists  at  the  time  of  the  hearing, 
and  neither  original  cost  nor  rep^duction  cost  now,  considered 
separately,  is  determinative,  but  consideration  must  be  given 
to  original  costs  and  to  present  reproduction  cost,  less  depre- 
ciation, as  well  as  to  all  other  facts  and  circumstances  which  have 
a  bearing  upon  the  value  of  the  property,  and  a  fair  present 
value  determined  after  consideration  of  all  these  elements. 
Each  case  must  be  considered  on  its  own  merits  and  controlled 
by  its  own  circumstances,  and  such  result  of  value  arrived  at 
as  may  be  just  and  right.     (P.  459.) 

Revenue  and  return.  The  figures  set  forth  indicate  that  the 
net  revenues  of  1919-1920  were  not  such  as  to  produce  more 
than  a  fair  return.  For  1921  it  is  dear  that  more  than  a  fair 
return  is  being  received.  Order  recommended  that  company 
file  a  schedule  in  conformity  with  rates  determined.  (Pp.  463- 
464.) 

Oeorge  E.  Pierce,  corporation  counsel,  and  Fred- 
erick C.  Rnpp,  deputy  corporation  counsel,  for  city 
of  Buffalo. 
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John  L.  Swayze  and  FranMand  BriggSi  for  New 
York  Telephone  C!ompany. 

Blakeslee^  Commissioner. —  The  original  complaint 
in  this  case  was  made  to  the  former  Commission  on 
the  29th  day  of  April,  1918,  against  certain  rates  pro- 
posed by  the  New  York  Telephone  Company  to  become 
eflFective  in  the  city  of  Buffalo  May  1, 1918.  After  the 
filing  thereof  the  effective  date  of  such  schedule  was 
postponed  until  August  1,  1918.  Hearing  of  the  mat- 
ter was  indefinitely  postponed  owing  to  the  taking 
over  of  the  possession,  control  and  operation  of  the 
telephone  and  telegraph  companies  by  the  Federal 
government.  The  control  of  these  companies  was 
relinquished  by  the  government  on  August  1, 1919. 

On  December  1,  1919,  a  new  rate  schedule  was  put 
into  effect  by  the  respondent,  and  another  complaint 
was  filed  against  the  last  increase.  September  1, 1920, 
the  company  filed  a  third  schedule,  further  increasing 
its  rates,  and  against  all  of  such  increases  the  city  of 
Buffalo  complains.  The  cases  were  consolidated  and 
tried  in  conjunction  with  the  Syracuse  telephone  rate 
cases.  Certain  testimony  taken  in  the  Syracuse  cases 
was  stipulated  to  be  considered  in  this  case,  and  vice 
versa. 

Method  of  Proof 

The  method  of  proof  followed  was  the  same  as  that 
in  the  'Syracuse  cases,  i.  e.,  the  segregated  district, 
known  as  the  Buffalo  local  area,  was  alone  considered 
in  fixing  a  rate  base.  All  that  was  said  in  the  Syracuse 
cases  relative  to  the  inaccuracies  of  segregation;  the 
allocation  of  fixed  capital,  revenues  and  expenses, 
attempted  in  those  cases,  applies  here.  But  the  proof 
in  each  of  these  cases  having  been  submitted  by  the 
parties,  under  an  order  of  the  former  Commission,  on 
the  segregated  district  theory,  the  cases  have  been 
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considered  from  that  standpoint  alone,  and  decided 
upon  the  proof  submitted. 

By  an  ordinance  of  the  city  of  BuflFalo,  accepted  by 
the  company,  the  burden  of  proof  to  establish  the 
reasonableness  of  the  proposed  rates  was  assumed  by 
the  telephone  company. 

DispiUed  Matters 

The  principal  matters  of  difference  are  in  regard  to 

(a)  The  value  of  the  company's  property  used  and 
useful  in  the  Buffalo  local  area. 

(b)  The  New  York  Telephone  Company's  contract 
with  the  American  Telegraph  and  Telephone  Com- 
pany. 

(c)  The  amount  of  expenses,  and  the  i)ortion  of 
depreciation  reserves,  etc.,  of  the  company  to  be  allo- 
cated to  the  Buffalo  local  area. 

Valuation  of  Property 

Appraisal  ''-4."  Three  appraisals  were  submitted 
by  the  company.  These  all  began  with  the  well-known 
inventory  of  December  31,  1914,  known  as  the  **  1915 
inventory.''  In  the  first  appraisal  the  company  sets 
up  the  book  costs  of  the  various  classes  of  property 
acquired  before  January  1,  1915.  For  property 
acquired  after  January  1,  1915,  a  *^  war  increment'' 
was  added  to  reflect  an  increased  cost  under  war  con- 
ditions. Thus,  in  this  appraisal  the  costs  of  the  period 
of  the  war  are  not  reflected  in  any  units  of  the  prop- 
erty except  those  added  sin<5e  January  1,  1915.  Using 
this  method  the  structural  value,  which  has  been 
defined  as  ^^  the  estimated  cost  of  replacement  or 
reproduction  less  deterioration  "  is  determined  as 
$11,914,887  as  of  October  31,  1919. 

Appraisal  ''J?."  In  the  second  appraisal  the 
**  war  increment  "  is  applied  to  all  the  principal  ele- 
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ments  of  property  irrespective  of  the  time  of  con- 
struction. By  this  method  the  structural  value  as  of 
October  31, 1919,  is  fixed  at  $14,029,990, 

The  third  appraisal  is  an  attempt  to  estimate  the 
replacement  costs  new,  as  of  the  time  of  the  hearings. 
The  valuations  of  the  units  of  the  property  in  this 
appraisal  are  fixed  with  relation  to  prices  prevailing 
January  1,  1920.  With  this  method,  a  value  as  of 
October  31,  1919,  of  $16,877,300  is  arrived  at. 

The  city  contends  that  the  property  should  be 
appraised  with  respect  to  the  actual  book  costs,  and 
insists  that  the  unit  prices  should  be  those  which  the 
company  itself  has  used  in  estimating  **  retirement 
costs.  ^  *  The  company,  on  the  other  hand,  insists  upon 
the  value  of  the  property,  using  the  different  methods 
of  computation  described.  As  has  often  been  pointed 
out,  value  and  costs  are  not  always  the  same.  The 
statute  of  this  State  expressly  requires  the  fixing  of 
rates  upon  the  fair  value  of  the  property  used  for  the 
public  benefit,  and  the  decisions  of  our  highest  courts 
have  consistently  required  the  following  of  that 
method.  WUlcox  v.  Consolidated  Gas  Co.,  212  TJ.  S. 
19;  Denver  v.  Denver  Union  Water  Co.,  246  id.  178; 
People  ex  rel.  Iroquois  Natural  Oas  Co.  v.  Pvhlic 
Service  Com.,  194  App.  Div.  578. 

The  problem  of  fixing  fair  values,  however,  is  so 
closely  related  to  and  combined  with  economic  con- 
siderations that  in  addition  to  reproduction  cost  this 
Commission's  consideration  should  also  be  given  to 
the  actual  investment  cost  of  original  construction,  the 
amounts  expended  in  permanent  improvements  and 
betterments,  and  the  earning  capacity  and  require- 
ments of  the  company.  This  is  well  stated  by  Chair- 
man Prendergast  in  case  No.  7797  {Matter  of  Petition 
of  New  York  State  Railways,  26  St.  Dept.  Eep.  381) : 
'^  It  cannot  be  presumed  that  the  Commission  is  con- 
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fined  to  any  one  such  type  of  valuation.  •  •  •  busi- 
ness experience  and  common  justice  to  the  public  com- 
mand that  it  should  not  be.  To  reiterate  an  argument 
which  has  been  used  very  frequently  of  late  by  regu- 
latory bodies  it  would  be  grossly  unfair  to  the  publio 
to  use  the  extraordinary  dislocation  in  prices  due  to 
the  world  war  as  the  groundhwork  for  the  fixation  of  a 
proper  rate  base. '  ^ 

While  the  high  prices  of  the  present  period  may  OT 
may  not  continue,  yet,  until  a  general  period  of  aver- 
age cost  can  be  checked  by  the  figures  of  experience, 
all  elements  of  valuation,  actual  individual  cost, 
replacement  value,  and  reproduction  cost  less  depre- 
ciation, must  be  considered.  This  is  the  more  patent 
in  order  that,  on  the  one  hand,  a  public  utility  may  not, 
without  a  dollar  of  additional  investment,  and  because 
of  economic  upheaval,  claim  vastly  increased  valua- 
tions upon  which  to  base  its  return,  or,  on  the  other 
hand,  valuations  and  return  be  so  restricted  as  to 
keep  capital  and  enterprise  out  of  the  public  utility 
field,  and  so  deprive  consumers  of  the  extent  and 
quality  of  service  which  they  should  have. 

In  other  words,  we  believe  that  rates  should  be 
based  upon  the  reasonable  fair  value  of  the  property 
as  it  exists  at  the  time  of  hearing,  and  that  neither 
original  cost  nor  reproduction  cost  now,  considered 
separately,  is  determinative,  but  consideration  must 
be  given  to  original  costs  and  to  present  reproduction 
cost,  less  depreciation,  as  well  as  to  all  other  facts  and 
circumstances  which  have  a  bearing  upon  the  value  of 
the  property,  and  a  fair  present  value  determined 
after  consideration  of  all  these  elements.  Each  case 
must  be  considered  on  its  own  merits  and  controlled 
by  its  own  circumstances,  and  such  result  of  value 
arrived  at  as  may  be  just  and  right. 

Upon  this  theory  and  from  these  premises,  after  a 
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full  and  careful  consideration  of  the  entire  evidence, 
we  find  that  the  reasonable  value  of  the  properties  of 
the  New  York  Telephone  Company  in  the  Buffalo  local 
area,  for  rate  making  purposes,  in  the  year  1919,  can 
be  fairly  put  at  $11,796,436.  This  figure  contains  all 
elements  of  value,  of  every  kind,  with  the  exception  of 
working  capital,  upon  which  the  company  is  entitled 
to  a  return  in  that  year;  and  this  figure  reflects  the 
actual  fair  value  of  the  property  used  and  useful  in 
the  public  service  as  of  that  date. 

Depreciation 

With  regard  to  depreciation,  it  must  be  noted  that 
the  respondent's  expert  conceded  that  its  reserves 
were  of  sufficiently  large  dimensions  so  as  not  to 
require  a  continuance  of  their  accumulation  according 
to  the  annual  percentages  heretofore  used.  This, 
liowever,  may  be  more  aptly  considered,  and  the  result 
properly  applied,  when  the  entire  business  of  the  com- 
pany is  considered.  Allocation  of  this  reserve  to  the 
Buffalo  local  area  presents  the  same  difficulties  noted 
in  the  Syracuse  cases.  Complainant's  expert.  Dr. 
Maltbie,  would  not  say  whether  the  company's  method 
or  the  complainant's  was  the  correct  and  accurate  one. 
Using  the  figures  submitted  by  the  company  in  Exhibit 
No.  35  (Syracuse  cases  —  stipulated  to  be  used  in 
these  cas^s).  Dr.  Maltbie  computed  a  reserve  for  the 
Buffalo  local  area  of  $1,716,065.08.  Upon  all  the  evi- 
dence  we  find  this  figure  of  $1,716,065.08  to  be  equi- 
table and  have  used  it  in  our  computations. 

We  have  in  our  figures  added  to  the  yearly  reserve 
allocated  to  the  Buffalo  local  area  the  same  percent- 
age by  which  the  entire  reserves  of  this  company  have 
been  increasing  during  the  past  eight  years.  See 
Exhibit  G3,  table  100,  Syracuse  cases. 
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Working  Capital 

Materials  a/nd  supplies.  In  the  Syracuse  cases  the 
company  produced  figures  showing  that  its  require- 
ments for  materials  and  supplies  worked  out  on  an 
average  of  two  dollars  and  eighteen  cents  per  station. 
In  the  Buffalo  area  the  company  makes  an  estimate  of 
two  dollars  and  twenty  cents  per  station  for  materials 
and  supplies.  We  are  of  the  opinion  that  this  sum  is 
excessive^  and  in  view  of  the  evident  decline  in  prices 
of  materials  and  supplies  it  must  be  reduced.  We  have 
considered  a  figure  of  two  dollars  per  station  as  a 
reasonable  amount. 

Working  cash.  In  the  matter  of  working  cash,  it  is 
evident  that  sufficient  must  be  allowed  to  provide  from 
four  to  six  weeks  demand  in  labor  pay  rolls,  as  well 
as  other  immediate  cash  requirements.  In  addition 
allowance  must  be  made  for  contingencies.  An 
amount  has  therefore  been  set  up,  which  is,  for  all 
practical  purposes,  equal  to  the  amount  necessary  to 
cover  all  bills  payable  for  a  period  of  two  months, 
including  the  actual  traffic,  commercial,  general,  mis- 
cellaneous and  rent  expenses,  together  with  a  portion 
of  the  expenses  for  taxes. 

Expenses 

We  believe  that  the  expenses  for  1921  in  the  matter 
of  current  maintenance,  traffic,  general  and  mis- 
cellaneous expenses,  etc.,  should  not  be  greater  than 
in  1920.  This,  for  the  reason  that  a  decline  in  prices 
of  materials  and  supplies  is  evident,  and  that  certain 
readjustments  in  other  expenses  are  necessarily  to  be 
looked  for. 

While  the  company  will  undoubtedly  have  addi- 
tional stations  in  operation,  the  decline  in  prices  of 
materials  and  in  other  expenses  should  be  sufficient 
to  offset  it.    In  any  event,  the  company's  duty  to  the 
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public  requires  that  it  shall  practice  the  most  rigid 
economy  consistent  with  the  rendition  of  the  proper 
services. 

Contract  with  the  American  Telegraph  and  Telephone 

Company 

The  *  *  4%  per  cent  contract, ' '  so  called,  is  always  a 
matter  of  contention  in  rate  cases  with  the  New  York 
Telephone  Company.  The  contract  itself  and  the  pay- 
ment of  4^^  per  cent  of  the  gross  revenues  under  the 
contract  was  discussed  at  length  in  the  Syracuse  tele- 
phone rate  oasee  {Stone  v.  New  York  Telephone  Co., 
26  St.  Dept.  Rep.  235).  This  Commission  is  convinced 
that  the  claimed  basis  for  payments  (4^  per  cent  of 
gross  revenues)  is  fundamentally  wrong;  that  it  is 
unbusinesslike,  and  in  the  absence  of  proof  of  the 
value  of  the  services  should  not  be  allowed. 

In  this  case  the  complainants  specifically  claim  that 
similar  services  are  performed  by  the  New  York  Tele- 
phone Company  for  the  Jamestown  Telephone  Cor- 
poration, based  on  an  annual  rental  of  seventy-five 
cents  per  instrument.  There  being  in  this  case  no 
proof  on  the  part  of  the  company  as  to  the  full  extent 
or  value  of  the  services  claimed  to  be  performed  by 
the  American  Telegraph  and  Telephone  Company,  we 
will  fix  seventy-five  cents  per  instrument  as  the  pay- 
ment under  this  contract. 

The  basis  for  payment,  the  intercorporate  relation- 
ship between  the  parties,  and  the  fact  that  no  proof 
is  offered  as  to  the  value  or  extent  of  the  services  ren- 
dered, indicates  that  a  full  and  complete  investigation 
of  the  effect  of  this  contract  should  be  had  as  soon  as 
may  be,  to  the  end  that  a  sound  basis  may  be  fixed  for 
the  payment  which  shall  be  fair  and  just  to  the  sub- 
scriber and  to  the  company. 
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Revenues  tmd  Return 

The  figares  set  forth  indicate  that  the  net  revenues 
of  1919-1920  were  not  snch  as  to  produce  more  than 
a  fair  return.  For  1921  it  is  clear  that  more  than  a 
fair  return  is  being  received. 

Under  all  the  evidence  we  find  that  the  company  has 
and  will  receive  during  the  first  ten  months  of  1921, 
based  on  the  present  rates,  a  return  which  is  excessive 
in  an  amount  of  5  per  cent  of  the  charges  collected  for 
local  exchange  service  in  the  Buffalo  local  area  from 
all  subscribers  using  metered  service  and  classified  as 

(a)  Individual  line  —  business  and  residence. 

(b)  Four  party  line  —  residence  only. 

(c)  Four  party  line — business  and  residence. 
(Applicable  to  **  outside  area'' — within  the  Buffalo 
central  office  district.  See  p.  3  of  company's  pub- 
lished rates.) 

We  further  find  that  the  company  has  and  will 
receive  during  the  first  ten  months  of  1921,  based  on 
the  present  rates,  a  return  which  is  excessive  in  an 
amount  of  twenty-five  cents  per  month  collected  from 
all  subscribers  paying  flat  rates,  and  classified  as 

(a)  Flat  rate  —  residence  two  party  lines. 

We  find  that  the  flat  rates  charged  and  collected 
from  all  subscribers  using  the  service  classified  as 

(a)  Flat  rate  —  residence  —  individual  line  —  are 
not  excessive. 

Proposed  New  Schedule  of  Rates 
A  dchedule  of  rates  to  produce  a  fair  return,  con- 
sidering present  economic  conditions  and  the  prob- 
able future  reduction  in  expenses,  is  hereinafter  set 
forth.  The  operation  of  this  schedule  will  not  only 
effect  a  substantial  reduction  to  subscribers  in  Ihe 
Buffalo  local  area  but  at  the  same  time  will  give  a 
greater  number  of  messages  in  the  metered  daasifica- 
tions  at  the  minimum  monthly  charge. 
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It  is  recommended  that  an  order  be  made  directing 
the  New  York  Telephone  Company  to  file  on  short 
notice  such  schedule,  which  rates  shall  be  effective  as 
of  November  1, 1921,  and  remain  and  be  in  effect  until 
the  further  order  of  this  Commission. 

Appendix  A 

Valuation  (1919)  $11,796,436 

Materials  and  supplies  (based  on  63,700 

stations)    127,400 

Working  cash  (based  on  two  months' 
bills  payable)  (round  figures)  265,000 

Total $12,188,836 

Less  depreciation  reserves 1,716,065 

1919  rate  base $10,472,771 


Revenues,  1919   $3,177,025 

Expenses,  1919: 

Current  maintenance $409,482 

Depreciation  and  amortiza- 
tion     515,891 

License  revenue   (based  on 

63,700  stations  @  75^) . . .  47,775 

Traffic  983,321 

Commercial  325,725 

General  and  miscellaneous.  71,344 

Operating  uncollectible  rev- 
enues      7,687 

Taxes    201,691 

Rent,  expenses  and  deduc- 
tions      9,482 

Miscellaneous  deductions  . .  2,787 

2,575,185 

Net  revenues  applicable  to  return $601,840 
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Indicating  a   return   for   1919   of   approximately 
5.74  per  cent. 

Valuation  (1919)  $11,796,436 

One-half  net  addition,  1920 392,445 

$12,188,881 
Materials  and  supplies,  based  on  65,889 

stations 137,778 

Working  cash  —  based  on  two  months' 

bills  payable  (round  figures) 332,000 

Total   $12,658,659 

Depreciation  reserve,  1919. . . .  $1,716,065 
Plus  an  annual  estimated  in- 
crement to  reserve  based  on 
2  per  cent  of  fixed  capital  ac- 
count         243,777 

1,959,842 

(See  Exhibit  C-3,  table  100—  Syracuse 
cases) 

Rate  base,  1920 $10,698,817 

Revenues,  1920 $3,758,699 

Expenses,  1920 : 

Current  maintenance  $503,799 

Depreciation  and  amortiza- 
tion          539,470 

Licenses  revenue  (based  on 
68,889  stations,  at  75c.) . .         51,666 

Traffic 1,415,522 

Commercial 418,891 

General  and  miscellaneous . .       102,640 
Oi>erating  uncoltectible  rev- 
enues          11,516 

30 
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Taxes  $248,658. 

Bent,  expenses  and  deduc- 
tions   6,075 

Miscellaneous  deductions  . .  982 

$3,299,219 

Net  revenue  applicable  to  return ....         $459,480 

Indicating  a   return   for   1920   of    approximately 
4.29  per  cent. 

Valuation  (1919)  $11,796,436 

Additions,  1920 784,891 

One-half  net  additions,  1921  (estimated) .  617,985 

$13,199,312 
Materials  and  supplies  (based  on  71,551 

stations) 143,102 

Working  cash  (based  on  two  months'  bills 

payable)   (round  figures) 396,000 

$13,738,414 

Depreciation     reserve,     1920 

(estimated)  $1,959,842 

Plus  an  annual  increment 
based  on  2  per  cent  of  fixed 
capital  accounts 263,986 

2,223,828 

(See  Exhibit  C-3,  table  100,  Syracuse 
cases. ) 

Bate  base,  1921 $11,514,586 

Bevenues,  1921  (estimated) $4,404,000 

Expenses,  1921  (estimated) : 
Current    maintenance     (as 

1920)  $503,799 

Depreciation  and  amortiza- 
tion        587,650 
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Licenses  revenues  (based  on 

71,551  stations,  at  75c.) . .  $53,663 

Traffic  (as  1920) • .  1,415,522 

Commercial 405,644 

General   and   miscellaneous 

(as  1920) 102,641 

Uncollectible  operating  rev- 
enues (as  1920) 11,516 

Taxes  (as  1920) 248,658 

Bent,  expenses  and  deduc- 
tions    5,800 

Miscellaneous  deductions  •  •  950 

$3,335,843 

Net  revenue  applicable  to  return. . . .      $1,068,157 

Indicating  a  return  of  9.27  per  cent. 

Appendix  B 

Schedule  of  Rates 

1.  Message  rates : 

Individual  line  —  business  and  residence; 

ChargM 
Local  messages  sent  in  one  month  per  month 

75  or  less $4  00 

Next  125,  each 05 

Next  50,  each 04 

All  over  250  each 03 

Four  party  line  —  residence  only: 

55  or  less 2  75 

Next  45,  each 04 

All  over  100,  each 03 

2.  Plat  rates : 

Individual  line  Two-party  line 

Besidence  $5.00  $3.75 
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3.   Bates  for  **  outside  area  *'r- within  the  Buffalo  cen- 
tral office  districts.    (See  p.  3  of  Company's  pub- 
lished rates.) 
Four-party  line  —  business  and  residence: 

65  or  less   $3  25 

Next  35  each 04 

All  over  100 .•  03 

Appendix  C 

On  August  5,  1921,  the  New  York  Telephone  Com- 
pany was  called  upon  by  this  Commission  to  furnish 
a  statement  of  the  actual  revenues  and  expenses  for 
the  first  six  months  of  1921. 

After  the  foregoing  memorandum  was  written,  and 
on  October  15,  1921,  this  statement  was  received: 

**  New  York  Telephone  Company  —  Buffalo  Local 

Area 

''  Condensed  Statement  of  Revenues  and  Expenses 
for  months  of  Ja/nuary  to  June,  1921,  inclusive: 

**  Revenues 

Exchange  service  revenues $1,919,025  89 

Toll  service  revenues 150,317  16 

Miscellaneous  revenues 28,067  21 

Licenses  revenue  —  Dr 92,312  36 


a 


Total  telephone  revenues $2,005,097  90 


^'  Expenses 

Current  maintenance  $222,110  93 

Depreciation  and  amortization. . . .  283,597  77 

Traffic 663,921  12 

Commercial  178,453  56 

General  and  miscellaneous 70,461  43 

Operating   and  uncollectible  rev- 
enues    3,129  06 


Matter  of  Shea.  469 


Education  Department  [Vol.  26] 


Taxes   $123,998  62 

Rent  expenses  and  deductions ....  2,690  79 
Miscellaneous  deductions  applicar 

ble  to  operations 545  99 

**  Total  expenses  and  deduc- 
tions       $1,548,909  27 

**  Net  telephone  revenues $456,188  63 

"  EPP/W 

"  October  1, 1921.^^ 

It  will  be  noted  that  the  forecast  of  revenues  and 
expenses  in  our  memorandum,  when  compared  with 
the  actual  experience  of  the  company,  extended  for 
one  year  on  the  six  months*  basis  (and  changing  the 
4%  per  cent  licenses  revenues  to  seventy-five  cents 

per  station),  it  is  as  follows:  Company's  statement 

Memorandum  with  change  as  noted 

Net  revenue  applicable . . .  $1,068,157    $1,043,338  98 
Indicating  a  return  of. . .  9.279&  9.079& 


In  the  Matter  of  the  Appeal  of  Agnes  M.  Shea  and 
Helen  C.  Foody  from  the  Action  of  the  Board  of 
Education  of  the  City  of  Buffalo  in  Dismissing  Them 
from  Their  Positions  as  Teachers  in  the  Public 
Schools  of  Such  City 

* 

Case  No.  710 

(Education  Department,  October  29,  1921) 

Action  of  board  of  edncation  dismissing  teacben  modified. 

The  issuance  and  circulation  of  a  pamphlet  by  an  organi- 
zation of  teachers  attacking  and  ridiculing  the  school  adminis- 
tration of  a  city  constitutes  misbehavior  upon  the  part  of  those 
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responsible  therefor,  within  the  meaning  of  the  law  anthorizing 
the  dismissal  of  a  teacher.     (P.  475.) 

While  the  offense  of  which  the  teachers  have  been  found 
g^ty  was  serious  and  detrimental  to  the  general  interests  of 
the  city  school  system,  it  is  not,  in  the  opinion  of  the  Com- 
missioner, of  such  character  to  justify  their  permanent  and 
entire  severance  from  the  teaching  service  of  the  city.  The 
decision  of  the  board  of  education  is  modified  so  that  the  dis- 

■ 

missed  teachers  shall  be  reinstated  in  their  positions  on  and 
after  January  1,  1922.     (Pp.  484-486.) 

George  H.  Kennedy,  for  appellants. 

William  S.  Rann,  corporation  counsel  of  the  city  of 
BnifalOy  for  respondents. 

GiLBEBT,  Acting  Commissioner. —  On  October  11, 
1920,  the  sui)erintendent  of  schools  of  the  city  of  Buf- 
falo reported  to  the  board  of  education  of  such  city 
certain  facts  relative  to  a  pamphlet  entitled  **  The 
Teachers'  Educational  League,  Buffalo,  New  York; 
Its  History  and  Aims,''  and  calling  attention  to  the 
nature  of  such  pamphlet  recommended  that  charges 
should  be  preferred  against  certain  teachers  whose 
names  appeared  thereon  and  that  they  be  suspended 
until  the  determination  of  such  charges.  The  report 
and  recommendations  of  the  superintendent  were 
adopted  by  the  board  at  its  meeting  held  October  11, 
1920,  and  in  accordance  therewith  the  secretary  of  the 
board  notified  the  teachers  named  that  they  were  sus- 
pended from  duty  pending  the  determination  of  such 
charges.  Pursuant  to  the  direction  of  the  board  and 
the  provisions  of  subdivision  3  of  section  872  of  the 
Education  Law,  charges  were  preferred  against  Agnes 
M.  Shea,  Mary  A.  Behan,  Catherine  E.  Cassidy,  Helen 
C.  Foody,  Isabelle  M.  Lee  and  Katherine  M.  Jordan, 
the  teachers  whose  names  appeared  upon  the  pam- 
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phlet  above  referred  to  as  officere  of  tiie  Teacher©^ 
Educational  League. 

The  charges  against  each  of  such  teachers  were  iden- 
tical in  form  and  substance.    It  was  alleged  in  each 
instance  that  the  teacher  against  whom  the  charges 
were  brought  was  a  member  and  officer  of  the  Teachers^ 
Educational  League  of  Buffalo  and  that  the  pamphlet 
entitled  **  The  Teachers*  Educational  League,  Buffalo, 
New  York;  Its  History  and  Its  Aims  *'  was  issued  and 
circulated  with  her  knowledge  and  consent  and  was 
sponsored  by  her.     It  was  further  specified  in  the 
charges  against  each  of  such  teachers  that  the  issuance 
and  circulation  of  such  pamphlet  exhibits  upon  the  part 
of  such  teacher  '*  a  want  of  respect  for  the  Board  o£ 
Education,  the   Superintendent  of   Schools  and  the 
established    policies    of   the    Department    of   Public 
Instruction  of  the  city  of  Buffalo ;  ' '  that  it  further 
disclosed  upon  the  part  of  each  teacher  **  a  contempt 
for,  defiance  of  and  insubordination  to  the  legally  con- 
stituted public  school  authorities  of  the  city  of  Buffalo, 
constituting  misbehavior  and  inefficient  and  incompe- 
tent service  within  the  meaning  of  subdivision  3,  Sec- 
tion 872  of  Chapter  786  of  the  Laws  of  1917.''    It  was 
further  stated  in  the  charges  that  the  issuance  and  cir- 
culation of  said  pamphlet  by  each  of  such  teachers 
shows  *^  a  settled  determination  not  to  co-operate  and 
work  harmoniously  with  the  Department  of  Public 
Instruction,  its  officers,  and  a  large  number  of  its 
teachers  and  employees,  constituting  misbehavior  and 
inefficient  and  incompetent  service,  within  the  meaning 
of  said  law. ' '    It  was  further  specified  in  the  charges 
that  the  sponsoring,  issuance  and  circulation  of  said 
pamphlet  manifests  on  the  part  of  each  of  such  teach- 
ers ^^  such  an  intemperance  of  language,  lack  of  pro- 
priety and  such  conduct  unbecoming  a  teacher,  as 
renders  her  incapable  by  personal  example,  to  teach 
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co-operation,  respect  to  superiors  and  obedience  to  the 
lawfully  established  policies  of  the  Department  of 
Public  Instruction ;  constituting  misbehavior,  inefficient 
and  incompetent  service,  within  the  meaning  of  said 
law/' 

The  charges  against  each  of  such  teachers  were  duly 
served  October  25,  1920.  Notice  of  a  time  and  place 
for  the  hearing  of  such  charges  was  duly  given  to  each 
of  such  teachers.  The  hearings  were  begun  on  Decem- 
ber 2,  1920,  continued  through  several  adjourned  days 
and  closed  on  December  27, 1920.  The  charges  against 
the  appellant  Agnes  M.  Shea  were  tried  separate  and 
apart  from  those  against  the  other  teachers,  and  upon 
their  trial  it  was  stipulated  by  and  between  the  coun- 
sel in  the  case  that  all  of  the  evidence  taken  in  the  trial 
of  the  charges  against  the  appellant  Miss  Shea  should 
be  considered  in  determining  the  charges  against  the 
other  teachers,  and  that  the  other  teachers  should  be 
tried  at  one  time. 

At  a  meeting  of  the  board  of  education  held  on  Feb- 
ruary 14, 1921,  at  which  all  members  of  the  board  were 
present,  decisions  were  rendered  by  which  all  of  the 
teachers  tried  were  found  gn^ilty  as  charged.  The 
appellants  Agnes  M.  Shea  and  Helen  C.  Foody  were 
inunediately  dismissed  from  their  positions  as  teachers 
in  the  public  schools  of  the  city  of  Buffalo.  Isabelle 
M.  Lee,  Katherine  M.  Jordan,  Catherine  E.  Cassidy 
and  Mary  A.  Behan  were  reinstated  in  their  positions 
upon  condition  that  each  of  them  personally  sign  and 
cause  to  be  filed  with  the  secretary  of  the  board  a 
written  statement  expressing  her  regret  that  such 
pamphlet  was  issued  and  circulated  and  her  agreement 
to  work  in  the  future  with  the  school  authorities  and 
the  supervising  and  teaching  force  of  the  Buffalo 
school  district.  The  appellants,  Agnes  M.  Shea  and 
Helen  C.  Foody,  bring  this  appeal  from  the  action  of 
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the  board  of  education  in  difimissing  them  from  their 
positions. 

The  charges  against  the  appellants  are  preferred  by 
the  superintendent  of  schools  of  the  city  of  Buffalo,  in 
accordance  with  the  customary  practice  under  the  pro- 
visions of  section  872,  subdivision  3,  of  the  Education 
Law,  as  added  by  chapter  786  of  the  Laws  of  1917, 
which  provides  that  teachers  and  all  others  *  *  employed 
in  the  teaching,  examining  or  supervising  service  of 
the  schools  of  the  city,  who  have  served  the  full  pro- 
bationary period,  or  have  rendered  satisfactorily  an 
equivalent  period  of  service  prior  to  the  time  this  act 
goes  into  effect  shall  hold  their  respective  positions 
during  good  behavior  and  efficient  and  competent  serv- 
ice, and  shall  not  be  removable  except  for  cause  after 
a  hearing  by  the  affirmative  vote  of  a  majority  of  the 
board.*'  The  charges  specify  that  each  of  the  appel- 
lants ^^  has  been  guilty  of  misbehavior  detrimental  to 
the  best  interests  of  the  public  schools  of  the  city  of 
Buffalo  and  has  failed  to  give  efficient  and  competent 
service  as  required  by  the  language  of  the  Education 
Law,*'  referring  to  the  provision  above  quoted. 

The  only  misbehavior  or  misconduct  charged  against 
the  appellants  relates  to  and  is  connected  with  the  issu- 
ance and  circulation  among  the  members  of  the  teach- 
ing staff  of  the  department  of  public  instruction  of  the 
citji  of  Buffalo  of  a  certain  pamphlet  entitled  **  The 
Teachers'  Educational  League,  Buffalo,  New  York; 
Its  History  and  Its  Aim«."  It  is  stated  in  the  charges 
that  the  appellants,  Agnes  M.  Shea  and  Helen  C. 
Foody,  were  members  and  officers  of  such  Teachers' 
Educational  League  at  the  time  of  the  issuance  and  the 
circulation  of  such  pamphlet  and  that  it  was  issued  and 
circulated  with  their  knowledge  and  consent  and  was 
sponsored  by  them.  It  is  alleged  in  effect  that  the  Ian- 
guage  used  in  such  pamphlet  shows  a  wanton  disrespect 
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of  the  board  of  education,  the  Buperintendent  of 
schools  and  the  established  policies  of  the  department 
of  public  instruction  of  the  city  of  Buffalo ;  that  such 
pamphlet  discloses  **  contempt  for,  defiance  of  and 
insubordination  to  the  legally  constituted  public  school 
authorities  of  the  city  of  Buffalo;  '*  that 'the  issuance 
and  circulation  of  such  pamphlet  shows  a  settled  deter- 
mination on  the  part  of  the  appellants  '*  not  to  co-op- 
erate and  work  harmoniously  with  the  Department  of 
Public  Instruction,  its  officers  and  a  large  number  of 
its  teachers  and  employees; ''  and  that  the  sponsoring, 
issuance  and  circulation  of  such  pamphlet  manifests 
upon  the  part  of  the  appellants  "  such  an  intemper- 
ance of  language,  lack  of  propriety  and  such  conduct 
unbecoming  a  teacher  as  renders  her  incapable  by 
personal  example  to  teach  co-operation,  respect  to 
superiors  and  obedience  to  the  lawfully  established 
policies  of  the  Department  of  Public  Instruction/' 

The  substance  and  purport  of  the  charges  were, 
therefore,  that  the  appellants,  because  of  their  official 
connection  with  the  Teachers'  Educational  League  and 
because  of  the  fact  that  their  names  as  such  officers 
appeared  upon  such  pamphlet,  had  knowledge  of,  con- 
sented to  and  sponsored  the  issuance  and  circulation 
of  such  pamphlet,  and  that  the  expressions  of  opinion 
and  language  used  in  such  pamphlet  were  of  such  a 
nature  as  to  render  the  issuance  and  circulation  thereof 
among  the  teachers  of  the  city  school  system  misbe- 
havior and  inefficient  and  incompetent  service. 

There  will  be  no  basis  for  the  charges  preferred 
against  the  appellants  and  no  justification  for  their 
dismissal  if  it  is  established,  as  contended  by  the  appel- 
lants'attorney,  that  the  language  used  and  the  views 
expressed  in  the  pamphlet  complained  of  were  legiti- 
mate and  reasonable  criticisms  of  past  and  present 
conditions  in  the  schools  of  the  city.    If  on  the  other 
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hand  tlie  pamphlet  can  properly  be  concrtrcred  in  its 
language  and  effect  as  an  unjustifiable  attack  upon  the 
board  of  education  and  its  administrative  officers,  or 
if,  as  stated  by  the  respondent  board  of  education, 
^^  read  as  a  whole  the  pamphlet  unfolds  itself  as  a  bit- 
ter and  defiant  attempt  to  ridicule  and  abuse  the  heads 
of  the  department  and  the  plan  of  public  instruction 
and  as  a  wilful  and  unmerited  accusation  of  cowardice 
and  disloyalty  upon  the  part  of  those  teachers  who 
are  not  members  of  the  League,"  then  it  must  follow 
that  a  teacher  or  a  group  of  teachers  either  directly 
or  indirectly  responsible  for  its  issuance  and  circular 
tion  is  guilty  of  reprehensible  conduct  warranting  dis^ 
ciplinary  action  by  the  board  of  education.  If  the 
pamphlet  tended  to  ^^  sow  discontent  and  dissension 
in  the  school  department, ' '  as  stated  by  the  respondent 
board  in  its  decision,  and  is  of  the  character  described 
by  the  board  therein,  the  issuance  and  circulation  of  it 
by  a  teacher  or  the  assuming  of  responsibility  for  such 
issuance  and  circulation  would  constitute  lack  of  good 
behavior  and  failure  to  render  efficient  and  competent 
service  within  the  meaning  of  the  statute  authorizing 
a  determination  of  the  tenure  of  the  teacher  in  the 
manner  provided  by  law.  The  tenure  provisions  of 
the  statute  (Education  Law,  §  872,  subd.  3)  give  to 
a  teacher  in  a  city  school  system  the  right  to  hold 
her  position  during  good  behavior  and  efficient  and 
competent  service.  If  there  is  misbehavior  or  lack  of 
efficient  and  competent  service,  a  teacher  may  be 
removed  upon  charges  after  a  hearing  by  a  majority 
vote  of  the  board  of  education. 

It  becomes  essential,  therefore,  at  the  outset  to  deter- 
mine whether  the  respondent  board  of  education  erred 
in  its  characterization  of  the  pamphlet  issued  appar- 
ently under  the  auspices  of  the  Teachers  *  Educational 
League  of  Buffalo,  of  which  the  appellant  Agnes  M. 
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Shea  was  president  and  the  appellant  Helen  C.  Foody 
was  recording  secretary. 

The  pamphlet  professes  in  its  title  to  describe  what 
has  been  accomplished  by  the  Teachers'  Educational 
League  of  Buffalo  and  what  it  hopes  to  accomplish  in 
the  future.  The  pamphlet  accepts  as  a  proven  fact 
that  the  league  has  **  been  the  greatest  moral  creative 
agency  in  the  Buffalo  schools, '  *  and  that  it  has  secured 
for  the  teachers  in  the  schools  of  the  city  *  *  all  the 
improvements  of  real  worth  that  have  been  obtained 
in  the  past  ten  years/'  It  declares  that  the  entire 
record  of  the  league  **  is  one  of  construction,  as 
opposed  to  the  obstructive  arrogance  of  incompetent 
but  privileged  place  holders  and  the  supineness  and 
flunkeyism  of  the  timid  and  the  mean  spirited/'  It 
gives  entire  credit  to  the  Teachers'  Educational 
League  for  permanency  of  tenure  in  their  positions  of 
the  teachers  of  Buffalo  schools.  It  asserts  with  great 
certainty  that  the  league  is  to  be  given  sole  credit  for 
increases  in  the  compensation  of  grade  teachers, 
**  against  the  obstinate  craft  of  official  bourbonism/' 
It  states  specifically  that  **  since  1910  every  increase 
in  salary  for  the  grade  teachers  has  been  secured  by 
the  sole  efforts  of  the  Teachers'  Educational  League, 
and  with  the  active  opposition  of  the  heads  of  the 
school  department." 

In  thus  assuming  exclusive  credit  for  improving  the 
conditions  under  which  teachers  taught  in  the  schools 
of  the  city,  it  discredited  the  great  majority  of  the 
teachers  of  the  city  who  were  not  members  of  the 
league.  The  teachers  who  failed  to  ally  themselves 
with  the  league  are  attacked  with  great  bitterness  and 
ridiculed  in  decidedly  intemperate  language,  not  only 
for  their  past  so-called  inactivity  but  for  their  present 
attitude  in  supporting  existing  school  authorities. 
Beferences  to  non-members  of  the  league  were  made 
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in  the  following  language:  **  Either  through  their 
congenital  timidity  or  through  a  fawning  subserviency 
to  authority,  an  attitude  which  they  judged  expedient 
to  their  own  interests,  they  assumed  a  pose  of  shrink- 
ing aloofness  from  the  campaigns  that  were  then  being 
waged.  Comic  figures  they  were,  in  their  tawdry  pose 
of  dignity  and  their  Laura  Jean  Libby  imitation  of  the 
grand  manner.  •  •  •  Today  as  always  they  are 
but  the  loyal  servitors  of  their  masters.  They  have 
the  courage  of  their  bosses '  convictions.  Their  fidelity 
to  authority  is  but  the  artful  dodge  of  the  canny  self- 
seeker  or  the  natural  gesture  of  the  spineless 
truckler." 

The  use  of  such  language  indicates  one  of  the  main 
purposes  of  the  pamphlet  It  constituted  and  must  be 
interpreted  as  a  direct  atack  upon  teachers  in  the  sys-» 
tem  who  were  not  members  of  the  league  or  not  affil- 
iated with  it.  Such  attack  was  not  warranted  by  any 
of  the  facts  stated  in  the  pamphlet  and  was,  therefore, 
unjustifiable.  The  assumption  of  the  entire  credit  for 
salary  increases  and  for  other  provisions  beneficial  to 
the  teachers  of  the  city,  coupled  with  such  attack  upon 
non-associated  teachers  in  the  system,  resulted  nat- 
urally in  discord  and  dissension  among  the  teachers  in 
the  schools  of  the  city. 

There  is  no  legal  objection  to  the  organization  of 
teachers  in  associations  to  promote  mutual  welfare, 
improve  teaching  conditions  and  advance  the  interests 
of  the  public  school  system.  Such  associations  of 
teachers  may  prove  of  great  value  in  obtaining  public 
support  of  and  co-operation  with  our  public  schools 
and  in  aiding  school  authorities  in  bringing  about 
effective  school  administration.  There  is  nothing  to 
be  criticised  in  a  teachers '  association  becoming  ener- 
getic in  promoting  the  interests  of  its  members  and 
improving  the  teaching  conditions  in  the  schools  of  a 
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city,  but  such  an  association  must  not  be  permitted  to 
coerce  teachers  in  the  public  schools  who  are  not  mem- 
bers of  such  association.  Teachers  who  do  not  see  fit 
to  affiliate  themselves  with  such  an  association  should 
not  be  vilified  and  unjustly  criticised  by  the  official 
utterances  of  such  association.  The  members  and  offi- 
cers of  such  an  association  must  be  required  to  co-op- 
erate and  work  in  harmony  with  teachers  who  are  not 
affiliated  therewith,  and  on  this  account  school  authori- 
ties will  be  compelled  to  prevent  incrimination  and 
abuse  by  such  an  association,  through  its  officers,  of 
non-affiliated  teachers. 

A  careful  examination  and  consideration  of  the  lan- 
guage used  in  the  pamphlet  and  the  obvious  meaning 
and  purpose  of  such  language  as  applied  to  other 
teachers  in  the  Buffalo  schools  convinces  me  that  the 
respondent  board  of  education  did  not  err  when  it 
stated  that  the  effect  of  the  pamphlet  was  *^  to  sow 
discontent  and  dissension  in  the  school  department '' 
and  that  it  was  *  *  a  wiKul  and  unmerited  accusation  of 
cowardice  and  disloyalty  on  the  part  of  those  teachers 
who  are  not  members  of  the  League. ' '  Since  this  was 
the  effect  and  purpose  of  the  pamphlet  the  conduct  of 
those  responsible  for  its  issuance  and  circulation  was 
reprehensible  and  subject  properly  to  disciplinary 
action  by  the  respondent  board. 

The  pamphlet  in  many  of  its  statements  attacks 
directly  and  by  innuendo  those  responsible  in  the  pasi 
and  at  the  present  time  for  the  administration  of  the 
school  system  of  the  city.  Teachers  either  in  or  out 
of  associations  may  speak  their  minds  freely  in  public 
or  otherwise  by  way  of  criticism  of  existing  school  con- 
ditions and  proposed  educational  policies,  but  the 
criticism  must  be  fair  and  constructive.  A  reasonable 
board  of  education  or  supervising  officer  will  welcome 
suggestions,  proposals  and  criticisms  by  teachers,  if 
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it  is  apparent  that  they  are  actuated  by  a  common 
desire  to  improve  existing  school  conditions  and  obtain 
efficiency  of  school  administration.  Baseless  attacks 
and  groundless  criticisms  are  unjustifiable.  School 
authorities  subjected  to  attack  and  criticism  may  insist 
rightfully  that  there  be  a  specific  statement  as  to  the 
official  acts  and  policies  which  are  made  the  subject  of 
complaint. 

The  pamphlet  in  many  of  its  statements  constitutes 
an  intentional  attack  upon  the  administrative  officers 
of  the  department  of  public  instruction  of  the  city  of 
Buffalo.  The  pamphlet  cites  no  instances  of  exercise 
of  authority  upon  the  part  of  such  officers  which  are 
made  the  basis  of  attack.  There  is  no  specification 
of  an  educational  policy  for  which  the  school  authori- 
ties are  responsible  as  to  which  exception  is  taken. 
The  system  in  the  past  was  described  as  made  *  *  mostly 
for  a  debasing  servitude  or  a  cringing  servility. 
•  •  •  The  surest  and  most  expeditious  avenues  to 
promotion  were  political  influence  and  crass  syco- 
phancy —  almost  anything  but  competence  and  knowl- 
edge. Ill  this  respect  we  are  still,  to  be  sure,  a  very 
long  way  from  the  millenium.**  No  other  inference 
can  be  drawn  from  this  language  than  that  promotions 
in  the  teaching  service  have  been  and  are  now  based 
upon  political  influence  and  are  not  in  any  way  con- 
trolled by  the  comipetency  and  knowledge  of  the  teach- 
ers promoted. 

And  again  the  pamphlet  states  that  it  is  hoped  that 
"  in  some  not  too  distant  day  there  may  arrive  in  the 
positions  of  administration  of  the  schools  men  and 
women  of  sufficient  vision  to  realize  the  importance  to 
education  of  the  intelligent  and  free-minded  co-opera- 
tion of  the  teachers.*'  It  is  here  stated  in  effect  that 
those  now  responsible  for  school  administration  in  the 
city  of  Buffalo  have  no  regard  for  the  intelligent  and 
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free-minded  uo-operation  of  the  teachers  of  the  system. 
It  is  further  stated  that  in  the  early  days  *  *  far  more 
of  conrse  than  at  the  present  time,  encouragement  and 
reward  were  much  more  likely  to  be  given  not  to  teach- 
ers who  evinced  strong  character  and  active  intelligent 
mind  but  to  those  who  were  paragons  of  docility  and 
smiling  submission  and  burned  the  incense  of  flattery 
before  those  who  dispensed  johs.'^ 

It  further  states  that  by  the  sole  efforts  of  the 
Teachers'  Educational  League  increases  in  salary  for 
grade  teachers  have  been  secured,  ^^  with  the  active 
opposition  of  the  heads  of  the  school  departments,'' 
thus  asserting,  without  any  statement  as  to  the  actual 
facts,  that  the  superintendent  of  schools  and  other 
supervisory  officers  of  the  department  opposed  legisla- 
tion tending  to  bring  about  increases  in  the  salaries  of 
teachers. 

These  and  other  statements  contained  in  the  pam- 
phlet go  far  toward  supporting  the  conclusion  reached 
by  the  respondent  board  of  education,  that  **  the 
pamphlet  unfolds  itself  as  a  bitter  and  defiant  attempt 
to  ridicule  and  abuse  the  heads  of  the  department  and 
the  plan  of  public  instruction. ' '  Upon  its  face  it  shows 
that  it  was  intended  to  operate  as  an  attack  upon  the 
present  school  administration  of  the  city.  Those  who 
participated  in  its  preparation  and  those  responsible 
for  its  issuance  and  circulation  must  have  known  of 
its'  purpose  and  of  its  probable  effect.  The  issuance 
and  circulation  of  such  pamphlet  under  such  condi- 
tions was  misconduct  upon  the  part  of  those  responsi- 
ble therefor,  and  constitutes  misbehavior  within  the 
meaning  of  the  law  authorizing  the  dismissal  of  a 
teacher. 

The  question  has  arisen  as  to  whether  the  appel- 
lants, Agnes  M.  Shea  and  Helen  C.  Foody,  were 
responsible  for  the  issuance  and  circulation  of  the 
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pamphlet.  It  is  contended  that  the  proof  does  not 
show  that  the  appellants  actually  participated  in  the 
issuance  and  circulation  of  the  pamphlet,  and  that 
therefore  they  may  not  be  held  guilty  of  misconduct 
or  misbehavior.  The  pamphlet  purports  to  state  the 
history  and  aims  of  the  Teachers '  Educational  League. 
The  names  of  all  the  officers  of  the  league  are  appended 
to  it.  Its  publication  was  discussed  at  meetings  of  the 
league  and  its  circulation  among  the  teachers  was 
effected  through  the  league,  at  a  meeting  at  which  the 
appellants  were  present ;  at  a  meeting  over  which  the 
appellant  Agnes  M.  Shea  presided,  a  resolution  was 
adopted  stating  in  substance  that  the  pamphlet  in 
question  was  issued  by  the  Teachers'  Eiducational 
League.  The  appellants  were  not  called  in  defense  of 
the  charge  made  as  to  the  issuance  and  circulation  of 
the  pamphlet.  They  were  called  as  witnesses  by  the 
board  of  education,  but,  acting  under  advice  of  coun- 
sel, refused  to  state  or  explain  their  connection  with 
the  preparation,  issuance  and  circulation  of  the 
pamphlet.  The  board  of  education  gave  both  of  the 
appellants,  and  particularly  the  appellant  Agnes  M. 
Shea,  opportunity  of  making  any  explanation  they  saw 
fit,  but  they  refused  to  g^ve  any  testimony  as  to  the 
charges  preferred. 

The  appellant  Agnes  M.  Shea  was  president  of  the 
Teachers'  Educational  League,  and  the  appellant 
Helen  C.  Poody  was  its  recording  secretary.  They 
were  thus  both  in  a  position  to  be  fully  informed  as 
to  the  acts  of  the  league  in  the  publication  and  circu- 
lation of  the  pamphlet.  The  respondent  board  of  edu- 
cation in  the  conduct  of  the  hearing  of  the  charges 
presented  against  the  appellants  might  properly 
expect  them  to  explain  the  language  used  in  the  pam- 
phlet issued  and  circulated  apparently  under  the  aus- 
pices of  the  organization  of  which  they  were  officers. 

31 
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It  was  the  dnty  of  the  board  to  investigate  as  to  the 
charges  preferred,  which  were  based  exclusively  upon 
the  issuance  and  circulation  of  such  pamphlet.  Assum- 
ing, as  they  had  a  right  to,  that  the  circulation  of  such 
pamphlet  would  be  detrimental  to  the  public  school 
system,  they  were  justified  in  calling  upon  the  officers 
of  the  league  for  information  as  to  the  authorship  of 
the  pamphlet  and  responsibility  for  its  issuance  and 
circulation.  The  board  made  no  effort  to  compel  the 
giving  of  testimony  by  the  appellants  as  to  such 
authorship  and  responsibility,  and  it  is  not  necessary 
upon  this  apx>eal  to  determine  whether  or  not  the 
board  could  upon  the  hearing  compel  the  officers  of  the 
league  to  testify  as  to  such  matters. 

It  having  been  established  by  proof  upon  the  hear- 
ing that  the  appellants  were  executive  officers  of  the 
Teachers'  Educational  League  and  were  present  at 
meetings  at  which  the  pamphlet  in  question  was  under 
consideration,  and  it  being  expressly  charged  that  such 
pamphlet  was  issued  and  circulated  with  the  knowl- 
edge and  consent  of  the  appellants  and  was  sponsored 
by  them,  their  failure  or  refusal  to  explain  their  con- 
nection with  it  would  lead  naturally  to  the  inference 
that  they  had  knowledge  of  and  consented  to  the  issu- 
ance and  circulation  of  the  pamphlet  and  were  either 
directly  or  indirectly  responsible  for  the  statements 
contained  therein.  In  view  of  these  circumstances 
there  is  reasonable  ground  for  the  finding  of  the  / 
respondent  board  that  the  appellants  were  guilty,  as 
charged,  of  having  had  knowledge  of  and  of  having 
consented  to  the  issuance  and  circulation  of  such 
pamphlet  and  of  having  sponsored  the  same. 

The  attorney  for  the  appellants  in  his  brief  and 
upon  his  argument  upon  appeal  has  contended  ably 
and  forcefully  that  there  was  not  a  fair  and  unbiased 
trial  of  the  charges  upon  the  hearing  before  the  board 
of  education.    In  doing  so  he  has  assumed  erroneously 
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that  the  strict  and  technical  roles  of  procedure  and 
evidence  pertaining  to  judicial  trials,  either  dvil  or 
criminal,  should  have  been  followed  and  applied. 
Under  the  statute  boards  of  education  in  city  school 
districts  create  teaching  positions  and  appoint  teach- 
ers to  flu  them.  After  having  served  the  probationary 
term,  teachers  are  entitled  to  a  permanent  tenure  of 
office,  and  it  is  provided  in  the  statute  that  they  shall 
not  be  removable  except  for  cause  after  a  hearing  by 
a  majority  vote  of  the  board  of  education.  This  pro- 
vision does  not  deprive  boards  of  education  of  their 
discretionary  power  to  remove  or  suspend  teachers 
who  have  served  the  probationary  period,  but  limits 
the  exercise  of  such  discretion  to  cases  wh^re  cause 
for  dismissal  is  shown  to  exist  after  a  hearing.  The 
statute  does  not  prescribe  the  procedure  but  the 
requirement  of  a  hearing  implies  that  there  shall  be 
charges,  notice  and  opportunity  to  defend.  The  courts 
have  repeatedly  held  that  under  such  a  statute  formal 
and  technical  rules  of  evidence  do  not  control,  and 
that  all  of  the  formalities  of  a  trial  before  a  judicial 
tribunal  need  not  be  observed. 

It  is  insisted  by  the  attorney  for  the  appellants  that 
one  of  the  members  of  the  board  of  education  was 
biased,  because  of  his  statements  in  condemnation  of 
those  responsible  for  the  issuance  and  circulation  of 
the  pamphlet.  I  do  not  think  that  such  statements 
disqualified  him  as  a  member  of  the  board  upon  the 
trial  of  the  charges  against  the  appellants,  and  even 
if  he  was  disqualified  the  decision  of  the  board  was 
unanimous  and  the  dismissal  of  the  appellants  was  by 
the  affirmative  vote  of  a  majority  of  the  board  without 
counting  his  vote.  The  other  alleged  defects  in  the 
admission  and  exclusion  of  evidence  and  in  the  con- 
duct of  the  trial  are  not,  in  my  opinion,  of  sufficient 
gravity  to  warrant  the  setting  aside  of  the  dismissal 
of  the  appellants. 
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My  condnsion  is  that  the  appellants,  Agnes  M.  Shea' 
and  Helen  C.  Foody,  were  goilty  of  having  knowledge 
of  and  having  consented  to  the  issuance  and  circnlatioii 
of  the  pamphlet  entitled  '^  The  Teachers'  Educational 
League,  Buffalo,  New  York;  Its  History  and  Its 
Aims;  "  that  such  pamphlet  was  detrimental  to  the 
welfare  and  general  interests  of  the  public  school  sys- 
tem of  the  city  of  Buffalo  and  that  their  connection 
with  and  participation  in  the  issuance  and  circulation 
of  such  pamphlet  constituted  misbehavior  warranting 
severe  disciplinary  action  by  the  board  of  education 
of  the  city  of  Buffalo.  But  there  are  certain  mitigat- 
ing circumstances  favorable  to  the  appellants,  justify- 
ing an  alleviation  of  the  punishment  which  has  been 
imposed  upon  them.  They  are  both  teachers  of  long 
experience  in  the  public  schools  of  the  city,  and  so  far 
as  appears  upon  the  record  they  have  served  accepta- 
bly in  their  respective  positions  except  in  respect  to 
their  connection  with  the  particular  matter  made  a 
basis  of  the  charges  i^ainst  them.  On  account  of  their 
long  service  as  teachers  they  became  entitled  to  rights 
and  privileges  of  substantial  value  in  the  city  and 
State  teachers '  retirement  funds,  which  would  be  mate- 
rially affected,  if  not  entirely  destroyed^  by  their  per- 
manent dismissal  from  the  service. 

The  appellants  because  of  their  suspension  and  their 
subsequent  dismissal  by  the  board  of  education  have 
been  deprived  of  their  compensation  as  teachers  since 
October  25, 1920.  They  have  thus  been  penalized  for 
their  connection  with  the  issuance  and  circulation  of 
the  pamphlet  in  question  to  a  very  considerable  extent. 
While  the  offense  of  which  they  have  been  found  guilty 
was  serious  and  detrimental  to  the  general  interests  of 
the  city  school  system,  it  is  not  in  my  opinion  of  such 
a  character  as  to  justify  their  permanent  and  entire 
severance  from  the  teaching  service  of  the  city.    It  is 
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mthin  the  discretionary  power  of  the  Commissioner 
of  Education  npon  an  appeal  from  the  dismissal  of  a 
teacher  to  direct  the  modification  of  the  decision  or 
order  of-  a  board  of  education  in  dismissing  a  teacher. 
It  seems  appropriate,  in  the  fair  exercise  of  the  Com- 
missioner's jurisdiction  in  euch  matters,  to  direct  that 
the  decision  of  the  respondent  board  of  education  be 
modified  by  permitting  the  reinstatement  of  the  appel- 
lants in  their  positions  as  teachers  in  the  public  schools 
of  the  city  of  Buffalo  on  and  after  January  1, 1922. 

It  is  hereby  ordered  that  the  decision  of  the  board 
of  education  of  the  city  of  Buffalo  **  that  Agnes  M. 
Shea  be  inunediately  dismissed  from  her  position  as 
teacher  and  her  contract  canceled  without  pay  from 
the  time  of  her  suspension  upon  the  charges  afore- 
said,'' rendered  on  February  14, 1921,  be  and  the  same 
hereby  is  modified  so  that  the  said  Agnes  M.  Shea 
shall  be  reinstated  in  her  position  as  teacher  in  the 
public  schools  of  the  city  of  Buffalo  on  and  after  Janu- 
ary 1,  1922,  with  pay  from  that  date ;  and 

It  is  hereby  further  ordered  that  the  decision  of  the 
board  of  education  of  the  city  of  Buffalo  **  that  Helen 
C.  Foody  be  immediately  dismissed  from  her  position 
as  teacher  and  her  contract  canceled  without  pay  from 
the  time  of  her  suspension  upon  the  charges  afore- 
said," rendered  on  February  14, 1921,  be  and  the  same 
hereby  is  modified  so  that  the  said  Helen  C-  Foody 
shall  be  reinstated  in  her  position  as  teacher  in  the 
public  schools  of  the  city  of  Buffalo  on  and  after 
January  1, 1922,  with  pay  from  that  date ;  and 

It  is  hereby  further  ordered  that  the  secretary  of 
the  board  of  education  of  the  city  of  Buffalo  be 
directed  to  notify  the  said  Agnes  M.  Shea  and  Helen 
C.  Foody  of  their  reinstatement  in  their  respective 
positions  on  and  after  said  January  1,  1922. 
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In  the  Matter  of  the  Appeal  Relative  to  the  Employ- 
ment  of  an  Additional  Teacher  in  Common  School 
District  No.  4  of  the  Town  of  Conesus,  Livingstoa 

^"""^^  Case  No.  708 

(Edneation  Department,  October  31,  1921) 

School  districts — tmstee  ordered  to  employ  an  additional  teacher. 

A  tmstee  may  not  arbitrarily  refuse  to  employ  an  additional 
teacher  where  the  welfare  of  the  children  who  are  to  be  instructed 
in  the  schools  manifestly  requires  such  employment 

Crane  &  Stedman,  for  appellants. 

Newton,  O'Connor  &  Newton,  for  respondent. 

Graves,  Commissioner. — For  many  years  district 
No.  4  of  the  town  of  Conesus  has  maintained  a  two- 
room  school  and  has  employed  two  teachers  to  give 
instruction  to  its  pupils.  It  is  alleged  that  under  a 
school  census  taken  in  or  about  the  month  of  March, 
1921,  there  were  forty-four  children  within  the  dis^ 
trict  between  the  ages  of  five  and  eighteen  years.  It 
further  appears  that  at  the  present  time  at  least  forty 
pupils  between  the  said  ages  are  registered  in  the 
school  and  it  is  indicated  that  a  still  greater  number 
of  pupils  may  attend  as  the  year  progresses. 

The  present  trustee  has  employed  but  one  teacher. 
This  appeal  is  from  his  refusal  to  employ  an  addi- 
tional teacher  upon  the  request  of  certain  of  the  resi- 
dents and  taxpayers  of  the  district.  It  is  evident 
that  there  is  a  pronounced  sentiment  in  the  district 
for  the  maintenance  of  a  good  school  with  proper 
instructional  facilities  for  the  pupils.  A  petition  has 
been  presented,  signed  by  many  patrons  of  the  school 
and  electors  of  the  district,  asking  that  two  teachers 
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be  employed  in  the  school  in  order  to  do  efficient  work. 
The  interests  of  the  people  of  the  community  in  edu- 
cational opportunities  for  the  children  is  further  evi- 
denced by  the  fact  that  a  petition  has  been  presented 
to  the  trustee,  also  signed  by  many  qualified  electors 
of  the  district,  asking  that  a  meeting  be  called  to  vote 
upon  the  question  of  establishing  a  union  free  school 
in  such  district.  It  it  not  shown  that  the  trustee  has 
taken  any  action  with  respect  to  calling  such  meeting. 

The  trustee  has  answered  the  appeal  which  was 
filed  prior  to  the  opening  of  the  present  school  term. 
He  states  that  he  is  informed  and  verily  beUeves  that 
there  will  be  not  to  exceed  twenty-seven  pupils  in 
attendance.  In  this  he  was  apparently  mistaken  as 
is  shown  from  the  facts  above  recited.  The  allega- 
tions of  the  answer  and  the  affidavits  that  are  sub- 
mitted to  substantiate  the  same  clearly  indicate  that 
the  respondent  and  those  who  have  submitted  affi- 
davits to  the  effect  that  but  one  teacher  is  necessary 
in  order  to  properly  instruct  the  children  of  the  dis- 
trict were  laboring  under  a  misapprehension  as  to 
the  number  of  pupils  who  would  actually  attend  and 
the  amount  and  variety  of  work  that  would  be 
required  of  the  teacher.  While  all  agree  as  to  the 
efficiency  of  the  present  teacher  it  is  a  matter  of  com- 
mon experience  in  school  administration  that  one 
teacher  who  is  called  upon  to  teach  all  of  the  grade 
subjects  cannot  do  efficient  work  or  accomplish  satis- 
factory results  where  the  number  of  pupils  in  attend- 
ance is  as  great  as  that  indicated  on  this  appeal. 

Under  the  provisions  of  subdivision  8  of  section  275 
of  the  Education  Law  it  is  made  the  duty  of  the  trus- 
tee to  contract  with  and  employ  as  many  legally  quali- 
fied teachers  as  the  schools  of  the  district  require.  If 
the  trustee  fails  to  employ  a  sufficient  number  of 
teachers  to  insure  satisfactory  instruction  he  fails  to 
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fulfill  a  duty  which  the  law  imposes  upon  him.  He» 
is  empowered  by  statute  to  raise  a  tax  in  an  amoimt 
sufficient  to  pay  the  salaries  of  teachers  after  deduct- 
ing the  amount  of  public  moneys  to  be  received  from 
the  State.  This  power  to  raise  taxes  for  such  pur- 
pose was  not  limited  by  the  appropriation  made  at 
the  district  meeting.  Therefore,  the  trustee  may  not 
arbitrarily  refuse  to  employ  an  additional  teacher 
where  the  welfare  of  the  children  who  are  to  be 
instructed  in  the  schools  manifestly  requires  such 
employment.  The  reports  of  the  district  superin- 
tendent that  are  filed  with  this  Department  clearly 
show  the  immediate  necessity  for  the  services  of  an 
additional  teacher  in  this  school  and  that  he  has  so 
advised  the  trustee.  It  must,  therefore,  be  held  that 
the  trustee  shall  immediately  proceed  to  employ  such 
additional  teacher. 

The  appeal  is  sustained. 

It  is  hereby  ordered  that  Charles  McGinty,  sole 
trustee  of  district  No.  4  of  the  town  of  Conesus, 
Livingston  county,  forthwith  employ  an  additional 
teacher  for  the  purpose  of  giving  instruction  to  the 
children  of  said  district. 


In  the  Matter  of  the  Appeal  Relative  to  the  Trans- 
portation OF  Certain  Pupils  Residing  in  District 
No.  12  of  the  Town  of  Catharine,  Schuyler  County 

Case  No.  709 

(Edncatioiial  Department,  October  31,  1921) 

School  districts  —  appeal  from  refusal  of  trustees  to  furnish  trans- 
portation dismissed. 

Frank  Johnson,  for  appellant. 
Bertrand  W.  Nye,  for  respondents. 


Matter  of  Teanspobtation  of  Cebtain  Pupils    489 

Education  Departmeni  [VoL  26] 

Graves,  Commissioner. —  The  records  of  this 
Department  show  that  on  or  about  the  10th  day  of 
March,  1921,  an  order  was  made  by  the  district  super- 
intendent of  the  first  supervisory  district  of  Schuyler 
county,  dissolving  district  No.  5  of  the  town  of  Cath- 
arine and  dividing  its  territory  which  was  annexed 
to  the  adjoining  districts,  Nos.  3,  7  and  12.  Since 
this  involved  a  change  in  district  boundaries  to  which 
the  trustees  of  district  No.  12  did  not  consent  the 
district  superintendent  evidently  deemed  it  necessary 
or  advisable  to  proceed  further  under  sections  124 
and  125  of  the  Education  Law  and  gave  notice  of 
hearing  as  therein  required,  to  be  held  on  the  28th 
day  of  March,  1921,  at  the  town  clerk's  ofSce  of  the 
town  of  Catharine.  The  supervisor  and  town  clerk 
of  the  town  were  associated  with  the  superintendent 
at  the  time  of  the  hearing  and  thereafter  and  on 
March  30,  1921,  made  an  order  unanimously  confirm- 
ing the  original  order  made  by  the  district  superin^ 
tendent  on  March  10,  to  take  effect  on  July  1,  1921. 
By  these  orders  the  farm  owned  by  the  appellant, 
together  with  other  properties,  was  transferred  to  and 
made  a  part  of  district  No.  12.  No  appeal  has  been 
taken  from  either  of  these  orders.  The  question  here 
presented  relates  to  the  right  of  the  appellant  to 
demand  transportation  for  his  children  at  the  expense 
of  the  district  within  which  his  property  is  now 
included.  The  appellant  states  that  he  resides  two 
and  one-half  miles  from  the  schoolhouse  in  district 
No.  12  and  is  in  moderate  circumstances  and  unable 
to  provide  transportation  for  his  children. 

The  trustees  of  the  district  have  answered  the 
appeal  and  allege  that  the  appellant's  property  was 
placed  in  district  No.  12  at  his  own  request  rather 
than  in  another  district  in  which  the  schoolhouse  is 
located  at  approximately  one-half  the  distance  from 
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his  residence  than  the  sehoolhonse  in  district  No.  12. 
For  reasons  best  known  to  the  appellant  he  apparently 
objected  to  being  placed  in  the  so-called  steam  miU 
district  in  which  the  sehoolhonse  is  about  one  and  one- 
half  miles  from  his  residence  and  stated  that  if  he 
were  placed  in  district  No.  12  he  would  not  ask  for 
free  transportation.  These  allegations  of  the  answer 
have  not  been  denied.  Upon  this  statement  of  facts  it 
would  be  unjust  to  require  district  No.  12  to  furnish 
transportation,  particularly  in  view  of  the  fact  that 
the  appellant  is  the  owner  of  two  teams  of  horses  and 
of  an  automobile  and  is  apparently  as  well  able  to 
provide  transportation  for  his  children  as  are  other 
residents  of  the  district  similarly  situated. 

The  appeal  is  di-smissed. 


In  the  Matter  of  the  Application  of  the  Orrr  or  NbW; 
York  to  the  Water  Power  Commission  for  Approval 
of  Its  Maps,  Profiles  and  Plan  for  Securing  a  Water 
Supply  in  the  Borough  of  Queens  in  the  City  of 
New  York 

Water  Supply  Application  No.  269 

(Water  Power  Commission,  October  27,  1921) 
Application  approved  as  modified. 

By  the  Commission. —  John  F.  Hylan,  mayor  of  the 
city  of  New  York,  acting  in  the  name  and  on  behalf 
of  that  municipality,  on  September  26,  1921,  made 
application  to  the  Water  Power  Commission  for 
approval  of  the  project  of  that  city  for  acquiring 
certain  additional  sources  of  water  supply  and  an 
existing  water  supply  system  situated  in  the  borough 
of  Queens  in  the  city  of  New  York,   This  application 
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was  filed  in  the  office  of  the  Water  Power  Commifih 
sion  September  28,  1921. 

After  due  notice  published  in  the  Newtown  Regia^ 
ter  of  Ehnhnrst,  the  Long  IsUmd  Daily  Press  and  th© 
Daily  Star  of  Long  Island  City,  the  Bidgewood  Times 
of  Ridgewood,  the  Glen  Cove  Echo  of  Glen  Cove, 
the  Sea  Cliff  News  of  Sea  Clifif,  the  Oyster  Bay 
Pilot  of  Oyster  Bay  and  North  Hempstead  Becord 
of  Great  Neck,  the  hearing  on  this  application  waff 
held  in  the  Second  District  Municipal  Court  House  in 
Elmhurst,  borough  of  Queens,  city  of  New  York,  at 
2 :30  p.  M.,  October  24,  1921,  and  continued,  pursuant 
to  adjournment  duly  taken,  in  the  fire  house  across 
the  street  therefrom.  At  this  hearing  the  Commis- 
sion considered  the  petition,  maps  and  plans  sub- 
mitted, examined  witnesses  and  heard  arguments  for 
the  project,  as  shown  by  the  minutes.  The  petitioner 
was  represented  by  Josiah  A.  Stover,  assistant  cor- 
poration counsel;  Merritt  H.  Smith,  chief  engineer, 
department  of  water  supply,  gas  and  electricity; 
James  Butler,  deputy  commissioner,  department  of 
water  supply  for  the  borough  of  Queens;  Mr.  Losee, 
borough  engineer  for  the  borough  of  Queens;  Mr. 
Coman,  assistant  engineer  of  the  department  of  water 
supply  for  the  borough  of  Queens ;  Robert  H.  Clausen, 
chief  clerk,  department  of  water  supply,  borough  of 
Queens.  The  Citizens  Water  Supply  Company 
appeared  in  support  of  the  application,  represented 
by  Ingraham,  Sheehan  &  Moran,  its  attorneys,  J.  D. 
Monroe,  of  counsel,  and  by  J.  Edward  Meyer,  presi- 
dent of  the  company.  There  also  appeared  in  sup- 
port of  the  application  James  B.  Emerich,  repre- 
senting the  Ridgewood  Community  Council,  and 
Jabez  E.  Dunningham,  representing  the  City  Parlia- 
ment. No  objections  were  filed  and  no  one  appeared 
in  opposition. 
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It  is  proposed  by  the  city  of  New  York  to  acquire 
by  condemnation  proceedings  all  of  the  distribution 
piping  of  the  Citizens  Water  Supply  Company  in  the 
second  ward  of  the  borough  of  Queens;  the  trunk 
mains  of  that  company  in  the  third  ward  of  the  said 
borough;  the  wells,  pumping  stations  and  surround- 
ing lands  belonging  to  said  company,  known  as  sta- 
tions Nos.  3,  4,  5,  8  and  Meeker,  all  situated  within 
the  limits  of  the  city  of  New  York.  After  the  acquisi- 
tion of  this  property,  the  distribution  system  is  to  be 
connected  to  the  neighboring  water  mains  owned  and 
operated  by  the  city  of  New  York  and  thereafter  it 
is  to  be  operated  as  a  part  of  the  general  water  supply 
system  of  that  city. 

After  due  study  of  the  petition  and  its  exhibits  and 
the  evidence  and  arguments  given  at  the  hearing,  it 
appears  as  follows: 

The  city  of  New  York  is  a  municipal  corporation, 
organized  and  existing  under  and  by  virtue  of  its 
ancient  charters  and  the  laws  of  the  State  of  New 
York.  The  borough  of  Queens  is  a  portion  of  that 
city,  comprising  the  county  of  Queens  and  extending 
across  Long  Island  east  of  the  East  river  and  the 
borough  of  Brooklyn  and  west  of  the  westerly  bound- 
ary of  Nassau  county.  The  second  ward  of  said 
borough  of  Queens  was  originally  the  town  of  New- 
town; it  includes  Eidgewood,  Corona,  Elmhurst,  New- 
town and  Maspeth,  Laurel  Hill,  Winfield  and  Middle 
Village.  The  present  population  of  said  second  w&rd 
of  the  borough  of  Queens  is  about  200,000  and  is  rap- 
idly increasing. 

Heretofore  and  for  many  years  the  inhabitants  of 
the  second  ward  of  the  borough  of  Queens  have  been 
supplied  with  water  for  domestic,  public  and  fire  pro- 
tection purposes  by  private  enterprise.  The  Citi- 
zens Water  Supply  Company,  which  now  own-s  and 
operates  the  entire  water  distribution  system  in  this 
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boronghy  was  organized  in  1893  nnder  a  permit  from 
the  former  town  of  Newtown.  In  1896,  it  acquired 
the  Wyckoff  Heights  Water  Company  in  the  Wyekoff 
Heights  section  of  Ridgewood.  In  1906,  it  acquired 
the  Manhasset  Water  Company,  which  supplied 
water  to  portions  of  the  town  of  North  Hempstead  in 
Nassau  county.  At  the  present  time  the  Citizens 
Water  Supply  Company  supplies  water  to  the  inhab- 
itants of  the  second  ward  of  the  borough  of  Queens 
and  the  inhabitants  of  the  Great  Neck  fire  district 
in  the  town  of  North  Hempstead,  Nassau  county, 
which  includes  the  incorporated  villages  of  Great 
Neck  Estates  and  Saddle  Bock. 

Water  for  the  supply  of  the  cu-stomers  of  this  com- 
pany has  been  obtained  from  various  groups  of 
driven  wells  situated  in  the  borough  of  Queens  and 
in  the  towns  of  North  Hempstead  and  Hempstead, 
Nassau  county.  In  all,  some  eleven  pumping  stations 
have  been  used,  known  as  stations  Nos.  1  to  9,  Meeker 
and  Valley  Stream.  Station  5  has  been  dismantled, 
although  the  wells  formerly  connected  with  it  are 
still  used  in  connection  with  stations  3  and  4.  Sta- 
tions 1,  2  and  6  are  not  now  in  use;  station  9,  sit- 
uated on  the  Queens-Nassau  county  boundary,  sta- 
tion 7  and  the  Valley  Stream  station,  situated  in 
Nassau  county,  are  not  to  be  acquired  by  the  city, 
but  are  to  continue  to  be  used  by  the  company  to 
supply  its  customers  in  Nassau  county. 

Water  is  sold  by  the  Citizens  Water  Supply  Com- 
pany only  by  meter.  The  rates  charged  by  it  for 
water  have  always  been  somewhat  higher  than  the 
corresponding  rates  charged  by  the  city  of  New  York. 
Recently  the  company  has  increased  its  rates  by  50  per 
cent.  The  inhabitants,  of  the  second  ward  of  the 
borough  of  Queens  feel  very  strongly  that  it  is 
unequitable  that  they  should  pay  for  water  at  a  much 
higher  rate  than  the  majority  of  the  inhabitants  of 
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the  city,  especially  in  view  of  the  fact  that  they  are 
taxed  for  the  maintenance  of  the  general  water  sup- 
ply system  of  the  municipality.  The  city  authorities 
propose  and  seek  permission  to  remedy  this  condi- 
tion by  the  acquisition  of  the  company's  system  and 
the  operation  thereof  by  the  city.  This  will  not  only 
give  the  inhabitants  of  this  ward  the  benefit  of  the 
lower  city  water  rates,  but  will  also  give  them  a  safer 
supply  and  one  better  assured  against  failure  through 
accident  and  inability  to  meet  increased  demands.  It 
seems  to  have  been  decided  by  the  city  authorities 
and  the  officials  of  the  water  company  that  the  price 
to  be  paid  for  this  system  can  most  equitably  be 
determined  by  condemnation  proceedings. 

Under  date  of  August  11,  1921,  Nicholas  J.  Hayes, 
commissioner  of  water  supply,  gas  and  electricity  of 
the  city  of  New  York,  prepared  and  submitted  to  the 
board  of  estimate  and  apportionment  of  said  city  for 
approval  a  map  showing  the  real  estate  in  the 
borough  of  Queens  proposed  to  be  acquired  for  the 
purpose  of  carrying  out  this  project.  Said  board  of 
estimate  and  apportionment  held  a  hearing  on  this 
matter  September  7,  1921,  and  on  that  date  formally 
approved  and  adopted  the  said  map.  By  resolution 
duly  adopted  at  a  meeting  held  September  21, 1921,  the 
board  of  aldermen  of  the  city  of  New  York  gave  its 
further  approval  to  this  project.  On  September  30, 
1921,  the  said  board  of  estimate  and  apportionment 
directed  the  corporation  counsel  of  the  city  of  New 
York  to  proceed  with  the  condemnation  of  the  neces- 
sary real  estate. 

The  additional  sources  of  water  supply  proposed 
to  be  acquired  by  the  city  comprise,  as  above  stated, 
the  various  groups  of  wells  at  stations  3,  4,  5,  8  and 
Meeker,  above  mentioned.  These  wells  obtain  water 
from  the  well-known  ground  water  sources  of  Long 
Island.    In  all,  this  includes  some  270  w^Us  of  four 
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and  one-half,  six,  eight  and  ten  inches  in  diameter, 
sunk  to  depths  of  from  45  to  486  feet.  The  total  safe 
yield  of  all  these  wells  has  been  estimated  at  18,000,000 
gallons  per  day.  The  present  water  consumption  in 
the  second  ward  is  14,000,000  gallons  and  that  of  the 
customers  of  the  company  in  Nassau  county  about 
400,000  gallons  per  day.  The  city  does  not  propose 
to  use  these  wells  and  pumping  stations  continuously 
in  the  immediate  future,  but,  so  long  as  there  is  avail- 
able sufficient  water  from  the  Catskill  and  Croton 
aqueducts,  to  supply  the  inhabitants  of  this  ward 
with  water  by  gravity  from  these  sources;  the  wells 
and  pumping  stations  will  be  held  in  reserve  to  meet 
peak  loads  and  emergencies  and  eventually,  when  it 
becomes  necessary  to  supplement  the  Catskill  and 
Croton  supplies,  they  will  again  be  placed  in  regular 
service. 

Analyses  of  water  from  the  various  groups  of  wells 
were  submitted.  These  indicate  that  the  water  from 
them  is  generally  of  satisfactory  quality,  with  the 
exception  of  group  No.  4.  Analyses  of  water  from 
wells  in  this  group  are  not  at  all  times  satisfactory. 
The  city  authorities,  however,  propose  to  sterilize, 
by  liquid  chlorine  or  otherwise,  all  the  water  pumped 
from  these  wells  and,  if  this  is  done  in  a  satisfactory 
manner,  as  this  Commission  will  require,  the  water 
will  be  safe  and  suitable  for  domestic  use  and 
drinking. 

No  statement  can  be  made  at  the  present  time  of 
the  amount  which  the  city  must  pay  in  order  to 
acquire  this  system.  This  amount  is  to  be  fixed  by 
condemnation  proceedings.  On  the  basis  of  the  prices 
prevailing  at  the  time  of  the  construction  of  this  sys- 
tem, the  city  has  estimated  the  reproduction  cost  of 
the  property  to  be  acquired,  less  depreciation,  at 
$2,190,000.  At  present  prices,  this  amount  would  be 
$3,865,000. 
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The  system  proposed  to  be  acquired  includes: 
pumping  stations  Nos.  3,  4  and  8,  195  miles  of  cast^ 
iron  water  pipe  of  from  four  to  thirty-six  inches  in 
diameter,  1,486  valves  and  1,380  hydrants. 

The  works  proposed  to  be  acquired  appear  to  be 
safe. 

In  all  the  dty  proposes  to  acquire  by  condemnation 
about  269  acres  of  land. 

By  carrying  out  this  project  the  inhabitants  of 
the  second  ward  of  the  borough  of  Queens,  now 
supplied  with  water  by  the  Citizens  Water  Supply 
Company,  will  be  assured  an  ample  supply  of  water 
of  good  quality  at  the  same  rates  as  those  prevailing 
over  the  greater  part  of  the  city  of  New  York.  This 
covers  all  of  the  present  customers  of  the  company 
within  the  limits  of  said  city.  The  inhabitants  of  the 
county  of  Nassau  depending  upon  this  company  for 
a  supply  of  water  can  at  the  present  time  be  supplied 
with  an  ample  quantity  of  good  water  by  those  wells 
now  owned  by  the  company  which  are  not  included  in 
the  proposed  acquisition  by  the  city.  Additional  sup- 
plies of  water  for  these  customers  of  the  company  can 
doubtless  be  obtained  from  ground  water  sources 
within  Nassau  county,  and,  in  the  event  that  sufficient 
water  cannot  be  obtained  in  this  way,  they  have  the 
legal  right  to  obtain  a  supply  of  water  from  the  city 
of  New^  York.  It,  therefore,  appears  that  the  require- 
ments of  all  of  the  customers  of  the  Citizens  Water 
Supply  Company  are  adequately  safeguarded. 

The  legal  damages  which  may  be  caused  by  the  exe- 
cution of  the  plans  of  the  petitioner  do  not  appear  to 
be  such  as  to  require  any  special  consideration  or 
legislative  enactment  in  order  that  they  may  be 
equitably  determined  and  paid. 

In  order  to  protect  the  water  supply  and  interests 
of  the  inhabitants  of  the  territory  supplied  by  the 
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city  with  water,  the  water  supply  and  interests  of 
other  municipal  corporations  and  civil  divisions  of 
the  State  and  the  inhabitants  thereof  and  of  persons 
and  waterworks  corporations  engaged  in  supplying 
water  to  the  inhabitants  of  any  mnnicipal  corporation 
or  civil  division  of  the  State,  the  Commission  hereby 
determines  that  this  application  should  be  modified 
and  it  is  hereby  modified  by  imposing  the  following 
conditions : 

!•  All  water  from  the  wells  included  in  this  project 
Bhally  before  being  pumped  into  any  distribution  main^ 
be  sterilized  with  liquid  chlorine  or  othe^rwise,  to  the 
satisfaction  of  this  Commission. 

2.  The  city  of  New  York  shall  acquire  and  take  over 
all  of  the  waterworks  system  included  in  this  project 
within  two  years  of  the  date  of  this  decision. 

In  consideration  of  the  above,  the  Commission 
therefore  finds  and  determines : 

First.  That  the  plans  proposed  are  justified  by 
public  necessity. 

Second.  That  said  plans  provide  for  the  proper 
and  safe  construction  of  aU  work  connected  therewith. 

Third.  That  said  plans  provide  for  the  proper  pro- 
tection of  the  supply  and  the  watershed  from  contami- 
nation and  provide  for  the  proper  purification  of  such 
additional  supply. 

Fourth.  That  said  plans  are  just  and  equitable  to 
the  other  municipalities  and  civil  divisions  of  the 
State  affected  thereby  and  to  the  inhabitants  thereof, 
particular  consideration  being  given  to  their  present 
and  future  necessities  for  sources  of  water  supply. 

Fifth.  That  said  plans  make  fair  and  equitable  pro- 
visions for  the  determination  and  payment  of  any  and 
all  legal  damages  to  persons  and  property,  both  direct 
and  indirect,  which  will  result  from  the  execution  of 
said  plans  or  the  acquiring  of  said  lands. 

32 
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Wherefore,  subject  to  the  modifications  above  set 
forth,    the   Water   Power   Commission   does   hereby 
approve  the  said  application  of  the  city  of  New  York. 
In  Witness  Whereof,  the  Water  Power  Com- 
mission has  caused  this  determination  and 
approval   to   be    signed   by   the  members 
thereof  and  has  caused  its  official  seal  to 
[u  s.]     be  affixed  hereto  and  has  filed  the  same 
with  all  maps,   plans,   reports  and  other 
papers  lelating  thereto  in  its  office  in  the 
city  of  Albany  this  27th  day  of  October, 
1921. 

Water  Power  CoMiiissioir 
Ellis  J.  Stalbt 

Gonservaiion  Commissioner 
Charles  D.  Newton 

Attorney-Oenerai 
Frank  M.  Willlims 

State  Engineer  and  Surveyor 
A.  H.  Perkins 

Secretary  to  the  Commission 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law  Made  by  Louis 
GoLDBERGER  Rgaiust  B.  M.  GoLDBERGER,  Employer, 
and  jEtna  Life  Insurance  Company,  Insurance 
Carrier 

Case  No.  1031826 

(State  Industrial  Board,  October  28,  1921) 

Olaimant  while  driving  a  motor  track  owned  by  a  mechaaie,  who 
waa  driving  and  adjusting  the  motor  track  of  claimant's  em- 
ployer, collided  with  his  employer's  track  as  a  result  of  which 
he  sustained  injuries  —  award  made. 
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This  claim  came  on  for  hearing  before  the  State 
Industrial  Board  at  124  East  Twenty-eighth  street. 
New  York  city,  N.  Y.,  on  March  28,  1921,  April  15, 
1921,  April  22,  1921,  May  16,  1921,  May  20,  1921, 
May  23,  1921,  June  8,  1921  and  June  15, 1921. 

The  State  Industrial  Board  by  virtue  of  chapters 
50  and  60  of  the  Laws  of  1921,  is  the  successor  of  the 
State  Industrial  Commission,  in  this  case. 

T.  Oarlyle  Jones,  for  insurance  carrier. 
Claimant  present. 

By  the  Boabd. — ^All  the  evidence  having  been  heard 
and  duly  considered,  the  State  Industrial  Board  makes 
its  conclusions  of  fact  and  award,  as  follows: 

On  January  7,  1921,  the  day  on  which  Louis  Gold- 
berger  sustained  the  injuries  herein  referred  to,  he 
resided  at  887  East  One  Hundred  and  Seventy-sixth 
street.  New  York  city,  N.  Y.,  and  was  employed  as 
assistant  superintendent  by  B.  M.  Goldberger,  with 
office  and  principal  place  of  business  at  36  East 
Twenty-third  street,  New  York  city,  N.  Y.;  said 
employer  being  engaged  in  the  construction,  demoli- 
tion and  repair  of  buildings. 

On  January  7, 1921,  while  the  said  Louis  Goldberger 
was  engaged  in  the  regular  course  of  his  employment, 
having  been  instructed  by  his  employer  to  take  his  car 
and  procure  building  material  and  proceed  with  the 
same  to  the  site  where  he  was  engaged  in  building 
construction,  and  being  unable  to  start  the  said  car 
of  his  employer,  he  asked  a  mechanic  of  a  nearby 
garage  for  his  assistance,  which  was  given.  The 
mechanic,  having  once  started  the  car  proceeded  to 
drive  claimant's  car,  at  the  same  time  adjusting  it, 
and  claimant  followed  behind  the  mechanic,  driving 
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the  mechanic's  tracking  car,  both  cars  proceeding  west 
on  One  Hundred  and  Seventy-seventh  street,  New 
York  city.  At  St.  Lawrence  avenue,  the  mechanici 
approaching  a  trolley  car,  stopped,  whereupon  claim- 
ant in  the  mechanic's  car  advanced  up  on  the  right 
side  of  the  claimant's  car,  in  which  the  mechanic  was 
riding,  whereupon  the  truck  which  claimant  was  driv- 
ing hit  the  front  wheel  of  claimant's  car,  and  which 
the  mechanic  was  driving  and  adjusting,  and  the  car 
which  claimant  was  driving  was  turned  over,  and 
claimant  thereby  sustained  injuries,  in  the  nature  of 
an  oblique  fracture  of  the  right  tibia  and  fibula,  about 
one  and  one-fourth  inches  above  the  ankle  joint,  and 
on  account  of  which  injuries  he  was  disabled  from 
January  7,  1921,  to  March  4,  1921,  on  which  date  he- 
was  still  disabled. 

The  injuries  sustained  by  Louis  Goldberger  were 
accidental  injuries  and  arose  out  of  and  in  the  course 
of  his  employment. 

The  average  weekly  wage  of  Louis  Goldberger  was 
the  sum  of  twenty-eight  dollars  and  eighty-five  cents. 

Award  of  compensation  is  hereby  made  against 
B.  M.  Goldberger,  employer,  and  -^tna  Life  Insurance 
Company,  insurance  carrier,  to  Louis  Goldberger, 
injured  employee,  for  the  period  covering  January  7, 
1921,  to  March  4, 1921,  at  the  rate  of  $19.23  per  week, 
amounting  to  $153.84,  and  this  case  is  hereby  con- 
tinued for  further  hearing. 
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In  the  Matter  of  the  Petition  (or  Complaint)  of  The 
Peoples  Natural  Gas  Company  (West  Seneca,  Erie 
County),  under  Sections  71  and  72,  Public  Service 
Commissions  Law,  Asking  this  Commission  to  Fix 
Higher  Prices  for  Natural  Gas  to  be  Charged  the 
Public  by  Said  Company 

Case  No.  93 

(Public  Service  Commission,  November  3,  1921) 

Katnral     gas     companies  —  rates  —  service     diarge  —  inlnlnmin 
charge. 

Rate  of  seventy-two  cents  per  1,000  cabic  feet  of  natural 
gaSy  with  discount  for  prompt  payment,  allowed  to  enable  com- 
pany to  augment  its  supply  of  gas  by  purchase,  pay  its  operat- 
ing expenses,  set  up  a  reasonable  reserve  for  depreciation,  and 
earn  a  reasonable  return  on  the  value  of  its  property. 

Company's  request  for  a  service  charge  not  allowed,  but 
because  of  the  fact  that  many  of  the  customers,  while  retain- 
ing meters,  are  using  practically  no  gas,  a  minimum  charge 
18  fixed  at  the  sum  of  seventy  cents  per  month. 

Thomas  E.  Dpwd,  for  Peoples  Natural  Gas 
Company, 

George  T.  Vandermeulen,  for  residents  of  the  town 
of  West  Seneca. 

PooLEY,  Commissioner. —  The  Peoples  Natural  Gas 
Company  has  filed  a  petition  or  complaint  alleging 
that  its  present  rates  for  natural  gas  are  insufficient 
to  yield  a  reasonable  compensation  for  the  service  ren- 
dered  and  are  unjust  and  unreasonable.  It  alleges  in 
the  petition  that  its  total  investment  is  the  sum  of 
$67,343 ;  that  its  gross  revenues  for  the  year  1921  were 
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$13,728.15;  and  that  its  operating  expenses  exclusive 
of  an  allowance  for  depreciation  or  for  return  on  cap- 
ital invested,  were  $13,299.11.  The  company  asks  that 
it  be  allowed  to  charge  its  consumers  seventy-seven 
cents  per  1,000  cubic  feet  for  gas  furnished,  with  an 
allowance  of  two  cents  per  1,000  cubic  feet  for  prompt 
payment  of  bills,  also  a  service  charge  of  fifty  cents 
per  month. 

The  affairs  of  this  company  present  a  most  unfor- 
tunate situation.  The  stockholders  have  invested,  as 
alleged  in  the  petition,  about  $67,000,  from  which 
should  be  deducted  about  $5,000  realized  by  the  com- 
pany on  the  sale  of  equipment  taken  from  certain 
abandoned  wells.  The  total  gross  revenues  for  1920 
were  $13,728.15.  The  total  operating  expenses  were 
$13,299.11,  from  which,  however,  should  be  deducted 
certain  amounts  paid  to  stockholders  for  alleged 
services  amounting  to  $2,636.  No  dividends  have  ever 
been  paid,  no  return  on  the  value  of  the  property  has 
ever  been  earned,  and  no  reserve  for  depreciation  has 
ever  been  made.  The  company  has  approximately  450 
consumers  on  its  books,  and  in  1920  sold  about 
27,000,000  cubic  feet  of  gas,  a  large  portion  of  which 
was  purchased  by  it,  and  the  probability  of  supplying 
an  equal  amount  for  1921  is  not  good,  and  its  supply 
of  gas  is  rapidly  disappearing. 

The  company 's  fixed  and  working  capital  is  fixed  at 
$60,000.  Its  operating  expenses  for  1921  are  esti- 
mated at  $10,000.  It  is  allowed  $4,000  for  deprecia- 
tion reserve,  and  $4,800  for  return  on  the  value  of  its 
property,  all  of  which  requires  it  to  earn  $18,800  per 
annum.  The  sale  of  gas  for  1921  as  above  pointed  out 
will  undoubtedly  be  less  than  for  1920,  and  is  esti- 
mated at  25,000,000  cubic  feet.  To  enable  this  com- 
pany, therefore,  to  augment  its  supply  of  gas  by  pur- 
chase, to  pay  its  operating  expenses,  set  up  a  reason- 
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able  reserve  for  depreciation,  and  earn  a  reasonable 
return  on  the  value  of  its  property,  a  rate  of  seventy- 
two  cents  per  1,000  cubic  feet  should  be  allowed,  with 
a  discount  of  two  cents  per  1,000  cubic  feet  for  prompt 
payment  of  bills. 

The  service  charge  of  fifty  cents  per  month  asked 
for  by  the  company  is  not  allowed.  The  company  has 
made  proof,  however,  that  many  of  its  customers, 
while  retaining  the  meters  furnished  by  the  company, 
use  practically  no  gas.  Such  retention  of  meters 
requires  not  only  an  additional  investment  of  capital 
but  a  monthly  examination  and  consequent  expense  to 
the  company,  and  this  would  seem  to  be  a  case  where 
a  monthly  minimum  charge  could  properly  be  allowed, 
and  it  is  suggested  that  such  minimum  charge  be  fixed 
at  the  sum  of  seventy  cents  per  month* 

All  concur. 


In  the  Matter  of  the  Petition  (or  Complaint)  of  XTtioa 
Gas  and  Electric  Company,  under  Sections  71  and 
72,  Public  Service  Commissions  Law,  Asking  this 
Commission  To  Fix  Higher  Maximum  Prices  for 
Gas  (Manufactured)  to  be  Charged  the  Public  by 
Said  Company  in  the  City  of  Utica  and  the  Utica 
District 

Case  No.  8109 

(Pnblie  Service  Commission,  November  3,  1921) 

Gaa  companies  —  rates  —  reserve  for  aocmed  amortisation. 

The  reserve  for  accrued  amortization  of  capital,  having  been 
accumnlated  by  charges  against  the  rate  payers  in  past  years 
which  have  fairly  represented  the  annual  burden  of  retirement 
loss  not  yet  realized,  the  balance  in  such  reserve  should  be 
deducted  from  the  corrected  fixed  capital  to  find  what  has 
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aetoally  been  invested  in  the  enterprise  by  the  security  holdeni 
of  the  corporation.     (P.  509.) 

It  appearing  that  the  present  rates  will  produce  a  reasonable 
return  upon  the  value  of  the  property  devoted  to  the  public 
service,  the  petition  of  the  company  for  an  increase  and  the 
petition  of  tiie  city  for  a  decrease  are  dismissed.  (Pp.  613^ 
614.) 

Semple,  Commissioneri  dissents. 

Neile  F.  Towner  and  A.  J.  Foley,  for  the  i)etitioneM. 

Fred.  F.  Scanlan,  corporation  counsel,  for  the  dty 
of  Utica. 

PooLBY,  Commissioner. — This  is  an  application  on 
behalf  of  the  Utica  Gas  and  Electric  Company  to  fix 
rates  to  be  charged  the  public  for  gas  for  all  purposes 
in  the  territory  known  as  the  Utica  district,  which 
includes  the  city  of  Utica,  the  incorporated  villages  of 
Torkville,  New  Hartford,  Whitesboro,  and  Frankfort, 
and  the  towns  of  New  Hartford,  Whitestown,  Frank- 
fort and  Schuyler. 

The  existing  rates  became  effective  under  an  order 
of  the  Commission  made  July  29,  1920,  which  pre- 
scribed the  rates  for  a  period  of  six  months  from  and 
after  August  10, 1920,  and  thereafter  until  the  further 
order  of  the  Commission.    These  rates  are : 

Block  Meter  Rate:  First  25,000  cubic  feet  per 
month,  $1.50  per  1,000  cubic  feet;  next  25,000  cubic 
feet  per  month,  $1.40  per  1,000  cubic  feet;  next  50,000 
cubic  feet  per  month,  $1.30  per  1,000  cubic  feet;  next 
150,000  cubic  feet  per  month,  $1.25  per  1,000  cubic 
feet;  next  250,000  cubic  feet  per  month,  $1.15  per  1,000 
cubic  feet ;  all  over  500,000  cubic  feet  per  month,  $1.10 
per  1,000  cubic  feet.  Prompt  payment  discount,  ten 
cents  per  1,000  cubic  feet.  Minimum  charge,  fifty 
cents  per  month. 

These  rates  according  to  the  testimony  and  exhibits 
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have  produced  an  average  revenue  of  approximately 
$1,41  per  1,000  cubic  feet. 

On  July  1,  1914,  the  company  pursuant  to  a  stipu- 
lation between  it  and  the  city  of  Utica  put  into  effect 
a  schedule  of  rates  under  which  the  maximum  charge 
for  gas  was  one  dollar  and  twenty  cents  gross  per 
1,000  cubic  feet.  This  rate  continued  in  effect  until 
July  1,  1916,  when  under  the  terms  of  the  aforesaid 
stipulation  it  was  reduced  to  one  dollar  and  ten  cents 
gross.  This  rate  continued  in  effect  until  April  15, 
1920,  when  the  rate  was  increased  by  order  of  the 
Commission  to  one  dollar  and  twenty-five  cents  gross, 
which  rate  remained  in  effect  until  the  present  rate 
became  effective  on  August  10,  1920.  It  is  conceded 
that  the  rates  in  effect  during  the  year  1920  resulted 
in  a  deficit  of  about  $16,000. 

The  company  in  its  petition  sought  rates  as  follows : 

Block  Meter  Rate:  First  25,000  cubic  feet  per 
month,  $1.75  per  1,000  cubic  feet;  next  25,000  cubic 
feet  per  month,  $1.65  i)er  1,000  cubic  feet ;  next  50,000 
cubic  feet  per  month,  $1.55  per  1,000  cubic  feet;  next 
150,000  cubic  feet  per  month,  $1.50  per  1,000  cubic 
feet;  next  250,000  cubic  feet  per  month,  $1.30  per  1,000 
cubic  feet ;  all  over  500,000  cubic  feet  per  month,  $1.20 
per  1,000  cubic  feet.  Prompt  payment  discount,  ten 
cents  per  1,000  cubic  feet.  Service  charge  per  cus- 
tomer, fifty  cents  per  month. 

The  company  presented  its  case  on  the  basis  of  the 
so-called  Utica  district,  while  the  city  has  presented 
its  case  on  the  basis  of  the  city  of  Utica  alone,  and 
therefore  a  direct  comparison  between  the  two  presen- 
tations cannot  be  made. 

The  gas  business  of  Utica  Gas  and  Electric  Company 
is  divided  into  two  distinct  districts,  the  first  known 
as  the  Utica  district  as  enumerated  above,  and  the 
Herkimer  district  which  includes  certain  communities 
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in  Herkimer  county.  This  division  in  business  has 
been  in  effect  since  the  order  of  the  Commission  in 
1914.  The  towns  and  villages  in  the  Utica  district  are 
so  contiguous  to  the  city  that  an  attempt  to  make  any 
division  in  the  territory  would  result  in  confusion  and 
serve  no  good  purpose,  as  it  is  manifestly  impossible 
to  fix  rates  for  each  community  separately.  This  is 
strongly  emphasized  by  the  fact  that  recently  portions 
of  the  town  of  New  Hartford  have  been  incorporated 
into  the  city  of  Utica.  Results  computed  on  the  basis 
of  the  city  of  Utica  alone  or  on  the  basis  of  the  Utica 
district  should  therefore  be  materially  the  same  and 
the  Utica  district  will  be  used  for  the  farther 
computations. 

As  usual  a  very  sharp  question  arises  as  to  the 
value  of  the  invested  capital  which  should  be  taken  as 
a  rate  base.  The  company  submitted  exhibits  showing 
the  reproduction  cost  new,  as  of  December  31,  1920, 
of  $4,708,832,  and  also  exhibits  showing  alleged  orig^ 
inal  cost  based  upon  the  findings  of  the  Public  Service 
Commission,  Second  District,  in  Case  No.  4886,  with 
the  exception  of  land,  organization,  and  working  cap- 
ital of  $2,229,475.  It  further  claimed  a  going  value  of 
$600,000.  Upon  these  figures  the  company  claims  a 
rate  base  of  $3,769,154. 

The  Public  Service  Commission,  Second  District,  at 
a  comparatively  recent  date,  made  an  exhaustive 
examination  of  the  company's  plant  and  finances  in  a 
capitalization  case,  and  fixed  the  cost  of  the  company's 
property  as  of  December  31,  1916.  The  company's 
claim  of  original  cost  is  based  upon  the  findings  of  the 
Commission  and  corresponds  with  such  findings  with 
the  exception  that  the  company  has  increased  its 
organization  expense  in  the  sum  of  $100,000  and  has 
included  its  land  at  what  it  claims  present  market 
value.    These  figures  having  been  made  as  of  Decern- 
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ber  31,  1916,  the  company  has  added  net  additions  at 
cost.  The  valuation  of  the  property  of  the  company 
having  been  fixed  as  of  January  1,  1917,  midway 
between  1914  and  1920,  reflects  the  increased  war  costs 
of  the  period.  The  additions  allowed  since  1916  reflect 
the  further  increases  in  costs  up  to  the  present  time. 
Thus  recognition  is  duly  given  to  proper  reproduction 
cost  in  the  acceptance  of  these  figures. 

The  allocation  to  the  Utica  district  was  made  on  the 
basis  of  the  actual  location  of  the  property  so  far  as 
possible.  Where  items  of  property  were  used  jointly 
for  the  Utica  district  and  the  Herkimer  district,  allo- 
cation was  made  on  the  basis  of  the  sales  of  gas  to  each 
territory,  such  basis  being  76.37  to  the  Utica  district 
and  23.63  to  the  Herkimer  district.  The  city  contends 
that  the  value  of  the  gas  property  as  of  December  31, 
1920,  serving  the  city  of  Utica  alone  is  not  in  excess  of 
$1,231,858,  but,  as  stated  above,  a  direct  comparison 
cannot  be  made  with  any  figures  submitted  by  the  com- 
pany as  one  set  covers  the  city  of  Utica  while  the  other 
covers  the  so-called  Utica  district.  The  city  arrives 
at  its  figures  by  appraising  the  property  within  the 
city  of  Utica  on  a  so-called  normal  reproduction  cost 
for  all  property  acquired  prior  to  December  31, 1916, 
plus  net  additions  to  December  31,  1920,  except  land 
which  is  included  at  what  the  city  claims  is  market 
value,  deducting  therefrom  the  estimated  accrued 
depreciation  on  the  straight  line  method,  giving  con- 
sideration to  the  maintenance  policy  of  the  company 
and  adding  thereto  a  limited  amount  for  organization, 
interest,  taxes  during  construction,  etc.,  and  an  allow- 
ance for  working  capital. 

It  is  unnecessary  here  at  length  and  in  detail  again 
to  discuss  the  propriety  of  allowing  as  a  present  value 
of  the  invested  capital  a  present  cost  of  reproduction. 
These  contentions  have  been  so  many  times  considered 
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of  late  by  this  Commission  that  a  further  repetition 
here  would  seem  mmecessary.  In  this  connection  it 
may  be  well  to  quote  from  an  opinion  written  by  Com- 
missioner Hill  in  the  Sea  Cliff  and  Glen  Cove 
gas  rate  case  (24  St.  Dept  Bep.  Ill) :  "  To  prove 
a  present  day  reconstruction  cost,  however,  is 
in  my  opinion  quite  a  different  thing  from 
proving  a  '  value. '  Cost  is  one  thing  and  value  is 
another.  A  reproduction  cost  is  purely  hypothetical 
as  a  measure  of  value.  That  the  constituent  elements 
of  the  property  would  today  cost  more  than  at  some 
previous  date  does  not  establish  as  a  fact  that  the  com- 
bined and  established  property  is  actually  worth  more. 
It  may  be  and  may  not  be.  The  greatest  value  of  these 
elements  in  a  successful  plant  is  their  combined  value 
as  a  going  property.  If  the  company  could  show  that 
it  could  if  it  so  desired  secure  for  its  property  the 
alleged  increased  vialue,  either  as  a  whole  or  by  selling 
piecemeal,  or  that  it  is  worth  more  today  in  the  market 
in  any  form,  then  there  would  be  force  in  its  conten- 
tion that  its  value  has  increased  and  that  by  leaving 
the  property  in  the  public  service  a  sacrifice  of  the 
realizable  value  is  being  made  which  should  be  the 
just  measure  of  present  value  for  rate  making  pur- 
poses. But  when  such  is  not  the  case  it  is  difficult  to 
recognize  where  the  claimed  enhancement  has  any 
existence  in  fact.  If  it  is  not  there  in  any  tangible 
sense,  and  if  it  is  not  capable  of  realization  in  any 
practical  way,  then  I  fail  to  see  how  it  can  be  said  to 
exist  at  all." 

The  company  has  on  its  books  as  of  December  31, 
1920,  a  **  reserve  for  accrued  amortization  of  capital  " 
amounting  to  $398,979.92.  Apportioning  this  in  the 
ratio  of  gas  sales  in  the  TJtica  district  to  total  sales  of 
gas,  would  give  $303,699.96  for  the  Utica  district  If 
the  company  has  accumulated  this  reserve  through 
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reasonable  charges  to  the  operating  expenses  of  prior 
years,  and,  if  in  those  years  the  investors  in  the  enter- 
prise have  had  on  the  average  a  fair  return  on  their 
capital,  the  reserve  represents  in  eflfect  the  liability  of 
the  company  for  a  trust  fund  collected  from  the  con- 
sumers and  maintained  for  the  express  purpose  of 
meeting  the  losses  which  are  inevitable  as  the  plant  is 
retired  when  it  becomes  worn  out,  obsolete,  or  inade- 
quate. This  fund  does  not  have  to  be  segregated  in 
cash  or  liquid  assets,  but  may  be,  and  usually  is,  rein- 
vested in  additions  and  betterments.  It  i-s  clearly 
inequitable  to  include  assets  representing  the  invest- 
ment of  such  a  fxmd,  which  has  involved  no  outlay  or 
sacrifice  by  the  investors,  as  part  of  the  assets  upon 
which  a  **  fair  return  "  should  be  computed.  For  the 
purposes  of  this  case  it  is  assumed  that  the  reserve  on 
the  company 's  books  has  been  accumulated  by  charges 
in  past  years  which  have  fairly  represented  the  annual 
burden  of  retirement  loss  not  yet  realized;  that  the 
rates  have  been  such  in  the  past  as  to  place  this  burden 
where  it  belongs,  t.  e.,  on  the  rate  payers  and  not  on  the 
investors;  and  that  the. quasi  trust  fund  so  created  is 
represented  in  the  fixed  capital  accounts  of  the  com- 
pany. It  is  unnecessary  for  the  present  to  go  into  the 
facts  back  of  these  assumptions,  but  there  is  no  ques- 
tion that  after  making  them,  the  balance  in  the  reserve 
should  be  deducted  from  the  corrected  fixed  capital  to 
find  what  has  actually  been  invested  in  the  enterprise 
by  the  security  holders  of  the  corporation. 

The  tangible  property  of  this  company 's  gas  depart- 
ment, allocated  to  the  Utica  district,  is  therefore 
valued  for  rate-making  purposes  at  its  original  cost 
as  shown  by  the  books  of  the  company  and  as  hereto- 
fore fixed  by  the  Commission  with  proper  adjustments 
as  indicated  by  the  evidence,  less  the  reserve  for 
accrued  amortization  of  capital  as  shown  by  the  books. 
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Fixed  capital^  excluding  land  gas 
department,  both  districts,  Decem- 
ber 31, 1916 $2,394,774  97 

Net  additions,  excluding  land  gas 
department,  to  December  31,  1920. .         188,554  22 


Total $2,583,329  19 


of  which  amount  $1,769,478.30  is  allocated  to  the  TJtica 
district. 

The  company  has  included  land  in  Utica  at  $85,426, 
but  this  includes  two  and  six-tenths  acres  not  used  by 
the  gas  department,  which  eliminated  leaves  $69,926 
as  the  present  value  of  the  land  devoted  to  gas  oper- 
ations, of  which  $53,400  is  allocated  to  the  Utica  dis- 
trict on  the  basis  of  sales. 

Of  the  fixed  capital  used  jointly  by  the  gas  and  elec- 
tric departments,  $39,340.90  is  allocated  to  the  gas 
department  for  general  structures,  Utica  district,  and 
$37,478.59  for  general  equipment,  making  a  total  fixed 
capital  allocated  to  the  Utioa  district  of  $1,899,697.79, 
which  with  the  allocation  for  organization  allowed  by 
the  Commission  of  $10,360  results  in  a  grand  total  of 
$1,910,067.79.  This  amount  includes  $175,190.49  for 
the  related  intangibles  such  as  engineering  and  super- 
intendence, interest  during  construction,  etc.,  and 
represents  approximately  10.2  per  cent  of  the  tangible 
property. 

The  usrial  claim  is  made  by  the  company  for  going 
value,  or  business  development  and  consolidation 
value.  None  of  these  items  appear  as  such  upon  the 
books  of  the  company.  They  are  largely  theoretical 
and  entirely  unrecorded.  That  an  assembled  going 
property  of  this  nature  should  have  a  value  in  addition 
to  the  sum  of  the  actual  value  of  its  constituent  parts 
has  been  frequently  held.    Full  consideration  has  been 
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given  to  these  claims  by  the  allowance  of  the  so-called 
related  intangibles  and  in  addition  a  separate  allow- 
ance for  organization.  The  petitioner's  proofs  on 
which  allowance  of  going  value  is  claimed  are  not  con- 
vincing in  character.  They  consist  of  vague  generali- 
ties from  misunderstood  opinions  and  from  unjustified 
figures. 

The  city,  for  1921,  practically  accepts  the  operating 
expenses  as  reported  by  the  company  for  1920,  with 
the  exception  of  the  figurjBS  for  oil,  generator  fuel  and 
general  amortization,  and  has  substituted  therefor 
figures  based  on  the  existing  contracts  for  coal  and 
oil,  the  theoretical  allowances  of  thirty-four  pounds  of 
generator  fuel  and  three  and  one-half  gallons  of  oil 
per  1,000  feet  of  gas  made. 

While  it  is  true  that  the  rates  are  to  be  fixed  for  the 
future,  some  allowance  should  be  made  for  high  priced 
oil  still  remaining  on  hand  or  yet  to  be  delivered  under 
contracts  made  by  the  company  in  good  faith  to  insure 
a  constant  supply.  One  method  of  estimating  such 
allowance  would  be  to  take  the  weighted  average  of  oil 
on  hand,  or  yet  to  be  delivered,  as  of  March  1,  1920, 
together  with  a  one  year's  supply  of  oil  at  existing 
contract  figures.  Under  the  old  contracts  the  price 
was  approximately  fourteen  and  one-quarter  cents  per 
gallon  and  xmder  the  existing  contract  the  price  is  six 
and  seventy-nine  one-hundredths  cents.  The  consump- 
tion for  1920  was  3,260,997  gallons  and  on  March  first 
there  were  on  hand  or  still  to  be  delivered  1,141,795 
gallons.  Such  weighted  average  is  eight  and  seven- 
tenths  cents.  This  would  appear  to  be  a  reasonable 
estimate  of  the  cost  of  oil  for  the  period  to  be  fixed  by 
the  order  in  this  proceeding.  As  to  generator  fuel, 
the  estimated  cost  by  the  company  of  ten  dollars  and 
seventy-two  cents  compares  with  ten  dollars  and 
eighty-two  cents  conceded  by  the  city.  The  allowance 
for  amortization  for  1920,  as  shown  by  the  books  of 
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the  company,  represents  approximately  2%  per  cent 
on  the  tangible  fixed  capital  allocated  to  the  Utica  dis- 
trict and  is  allowed.  The  operating  expenses  with 
these  substitutions  would  then  be  summarized  as 
follows : 

Production  expense,  both  districts,  1920.    $597,767  79 

Deduct  oil  $339,576  95 

Deduct  generator  fuel 131,504  83 

471,081  78 

Production  expense,  less  oil  and  gener- 
ator fuel $126,686  01 

Oil,  3,260,997  gaUons  at  8.7  cents 283,707  74 

Generator  coal,  14,417.24  tons  at  $10.72. .  154,566  15 

$564,959  90 
Utica  differential  16,846  29 

$548,113  61 

Production  expense,  allocated,  Utica  dis- 
trict, will  be $418,000  00 

Transmission  and  distribution,  Utica 
district 50,895  66 

Commercial  expense,  Utica  district 44,583  19 

General  and  miscellaneous,  excluding 
amortization  and  rate  case  expense, 
Utica  district  61,500  38 

One-fifth  rate  case  expense,  Utica  dis- 
trict           3,077  85 

General  amortization,  Utica  district. . . .       41,147  01 

Total $619,204  09 

Taxes 36,025  50 

Uncollectible  bills 1,697  66 

Total  revenue  deductionfl $656,927  25 

The  company  claims  a  working  capital,  Utica  di»- 
trict,   of  $216,468.54,  while  the  city  ooncedea  only 
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$83,000  for  the  city  of  TJtica  alone.  An  analysis  of  the 
operation  of  the  company  for  the  year  1920  indicates 
that  the  average  accounts  receivable,  Utica  district, 
approximate  one-twelfth  of  the  total  yearly  revenue, 
Utica  district.  In  other  words,  the  company  has  to 
finance  itself  for  one  month  on  the  average  before  it 
receives  any  recompense  from  the  sales  of  gas.  A 
fair  allowance  for  working  capital  would  therefore  be 
one-twelfth  of  the  operating  expenses  excluding  gen- 
eral amortization,  taxes  and  uncollectible  bills,  plus 
the  average  materials  and  supplies  on  hand  during 
1920.  The  company  reports  such  average  materials 
and  supplies,  Utica  district,  as  $90,897.29,  which,  added 
to  one-twelfth  the  operating  expenses,  excluding  gen- 
eral amortization,  taxes  and  uncollectible  bills,  Utica 
district,  makes  a  total  of  $139,068.71  for  working  capi- 
tal. This  added  to  fixed  capital,  Utica  district,  of 
$1,910,057.49,  gives  $2,049,126.20,  from  which  the 
reserve  for  accrued  amortization  of  $303,699.96  is 
deducted,  leaving  $1,745,426.24  as  a  rate  base. 

The  Commission  in  similar  cases  lately  considered 
has  allowed  8  per  cent  return,  which,  on  the  rate  base 
here  arrived  at,  amounts  to  $139,634.10,  which  added 
to  the  estimated  operating  expenses,  including  amorti- 
zation, taxes  and  uncollectible  bills  of  $656,927.25 
results  in  a  total  allowable  revenue  of  $796,561.35. 
Deducting  $288.12  revenue  received  from  gas  mer- 
chandise and  jobbing,  a  total  revenue  of  $796,273.23 
should  be  received  from  the  sales  of  gas  in  the  Utica 
district,  or  approximately  $1.43  per  1,000  cubic  feet. 
As  the  average  revenue  per  1,000  cubic  feet  under  the 
existing  rates  is  approximately  $1.41,  these  computa- 
tions indicate  that  the  existing  rates  will  produce  a 
reasonable  average  return  to  the  company  on  the  value 
of  its  property  devoted  to  the  public  service  in  its  gas 
department,  provided  such  rates  are  permitted  to 
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remain  in  effect  for  a  further  reasonable  period.  The 
petition  of  the  company  for  an  increase  and  the  peti- 
tion of  the  city  of  Utica  for  a  reduction  in  rates  should 
therefore  be  dismissed,  and  the  present  rates  should 
remain  in  effect  for  the  period  of  one  year  from  and 
after  August  1,  1921. 

Prendergast,  Chairman,  and  Van  Voorhis  and 
Blakeslee,  Commissioners,  concur;  Semple,  Commia- 
sioner,  dissents. 


In  the  Matter  of  Construing  Section  391  of  thb 
Public  Health  Law  in  Relation  to  the  Authority  of 
the  Public  Health  Council  to  Adopt  Rules  and  Regu- 
lations Defining  under  what  Circumstances  the 
Records  of  the  Division  of  Vital  Statistics  in  the 
State  Department  of  Health  May  be  Inspected,  and 
as  to  the  Duty  of  the  Commissioner  of  Health  to 
Furnish  a  Transcript  of  Said  Records 

In  the  Matter  of  Constbuing  Section  370  of  the 
Public  Health  Law  in  Relation  to  the  Obligation 
of  all  Registrars  of  Vital  Statistics  to  Conform  to 
Any  and  All  Regulations  which  the  Public  Health 
Council  May  Adopt  in  Connection  with  the  Regis- 
tration of  Births  and  Deaths,  and  as  to  the  Inspec- 
tion and  Certification  of  Transcripts  of  the  Records 
Thereof 

(Atomey-General,  October  6,  1921) 

Vital  stotistics  —  article  26  ~  PubUc  Health  Law  ~  PaUic  Health 
Oonndl  —  authority  to  regulate. 

Pablic  Health  Law,  §  870  —  registrars'  duty  to  conform  to  regu- 
lations of  the  Pablic  Health  Oonndl. 

General  Municipal  Law,  §  51  —  Domestic  Relations  Law,  §  19  — 
city,  town  and  county  clerks  —  authority  with  respect  to 
issuing  transcripts  from  or  inspection  of  marriage  records. 

Under  the  provisions  of  the  Public  Health  Law,  the  Public 
Health  Council  has  authority  to  adopt  rules  and  regulations 
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defining  under  what  cirenmstances  the  records  of  the  division 
of  vital  statistics  in  the  State  Department  of  Health  may  be 
inspected,  and  transcripts  from  such  records  or  searches 
thereof  shall  be  made,  where  snch  rules  and  reg^ations  have 
for  their  aim  that  the  purposes  of  the  law  in  establishing  a 
division  of  vital  statistics  shall  be  fully  subserved  but  not  sub- 
verted, and  in  particular  have  the  authority  to  provide  that 
no  inspection,  transcript  or  search  of  any  such  records  shall 
be  made  without  facts  being  disclosed  to  indicate  that  the 
application  for  such  inspection,  transcript  or  search  is  for  a 
legitimate  purpose.  Public  Health  Law,  $  3.91;  Public  Offlcen 
Law,  i  66.     (P.  549.) 

By  virtue  of  the  provisions  of  section  391  of  the  Public 
Health  Law  and  section  66  of  the  Public  Officers  Law,  the 
duty  to  furnish  a  transcript  of  the  records  of  the  Division  of 
Vital  Statistics  in  the  State  Department  of  Health  or  search 
■aid  records  is  a  mandatory  duty  imposed  upon  the  Commis- 
sioner of  Health  where  the  application  for  such  a  transcript 
or  search  is  made  by  a  person  lawfully  entitled  thereto.  The 
records  from  which  a  transcript  may  be  lawfully  required 
or  a  search  made  include  aU  the  records  now  under  the  domin- 
ion and  control  and  supervision  of  the  State  Department  of 
Health,  as  records  of  vital  statistics,  filed  or  recorded  since 
the  enactment  of  chapter  322  of  the  Laws  of  1880,  whereby 
the  State  Board  of  Health  first  was  constituted  and  provision 
made  in  said  chapter  for  the  establishment  at  the  capital  of 
the  State  of  a  central  bureau  of  vital  statistics.    (Pp.  540-643.) 

The  fees  for  a  certified  copy  of  a  record  of  any  birth  or 
death  or  for  any  search  of  the  files  or  records  where  no  cer- 
tified copy  is  made,  specified  in  section  391  of  the  Public 
Health  Law,  are  properly  chargeable  for  certified  copies  of 
any  record  or  for  searches  of  all  of  the  records  and  files  of 
the  Division  of  Vital  Statistics  in  the  State  Department  of 
Health,  collected  and  recorded  since  the  enactment  of  chapter 
322  of  the  Laws  of  1880.     (P.  552.) 

There  are  no  fees  expressly  allowed  by  law  for  a  certified 
copy  of  or  search  of  the  records  of  marriages  in  the  State 
Department  of  Health.  Therefore,  by  virtue  of  the  provisions 
of  section  66  of  the  Public  Officers  Law,  the  State  Commis- 
sioner of  Health  is  entitled  to  charge  and  receive  for  a  certified 
copy  of  any  of  the  marriage  records  or  a  search  of  the  mar- 
riage records  in  the  State  Department  of  Health  fees  at  the 
same  rate  allowed  by  law  to  a  county  derk  for  a  similar  service, 
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and  constroing  sections  3304  and  3305  of  the  Code  of  Cvnl 
Procedure  with  section  66  of  the  Public  Officers  Law,  the  State 
Commissioner  of  Health  is  authorized  to  charge  for  a  certified 
eopy  of  a  marriage  record  at  the  rate  of  eight  cents  per  folio, 
with  a  minimnm  fee  of  twenty-five  cents,  and  for  a  search 
of  the  marriage  records  of  the  State  Department  of  Health 
is  entitled  to  a  fee  of  five  cents  a  year  for  each  name  searched 
against.     (Pp.  552-553.) 

Section  370  of  the  Public  Health  Law,  by  its  eacpress  tenm^ 
renders  it  obligatory  upon  the  part  of  all  registrars  to  conform 
to  any  and  all  regulations  which  the  Public  Health  Council 
might  adopt  in  connection  with  the  registration  of  births  and 
deaths,  and  such  regulations  as  the  Public  Health  Council 
might  adopt  relative  to  the  inspection  or  certification  of  tran- 
scripts from  or  searching  of  the  records  of  births  and  deaths 
would  include  such  records  in  the  ofSces  of  the  loeal  r^istran. 
(P.  549.) 

Construing  section  19  of  the  Domestic  Relations  Law  and 
section  51  of  the  G^eral  Municipal  Law  together,  a  city,  town 
or  county  clerk  may  make  regulations  with  respect  to  the 
issuing  of  transcripts  from  or  the  inspection  of  the  records 
in  their  respective  offices  relating  to  marriages  as  may  insure 
that  such  transcripts  be  issued  or  inspection  made  for  a  Inti- 
mate purpose,  and  not  merely  for  the  gratification  of  earioeity 
or  for  speculative  purposes.     (P.  552.) 

Dr.  Herman  M.  Biggs,  State  Commissioner  of 
Health,  submitted  an  inquiry  together  with  a  request 
for  an  opinion  thereon,  as  follows: 

**  May  the  Public  Health  Council  establish  regula- 
tions relating  to  the  conduct  of  the  division  of  vital 
statistics  in  the  State  Department  of  Health,  with 
respect  to  the  issuing  of  transcripts  of  the  records  of 
births,  marriages  and  deaths  and  for  searches  of  the 
records  of  births,  marriages  and  deaths  and  inspec- 
tion of  such  records  generally? 

**Are  the  rules  and  regulations  of  the  Public  Health 
Council,  relating  to  the  issuing  of  transcripts  from  or 
searches  of  the  records  of  births  and  deaths  in  the 
offices  of  local  registrars,  binding  upon  local 
registrars  t 
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**  To  what  fee  is  the  State  Commissioner  of  Health 
entitled  for  a  certified  copy  of  or  search  of  the  mar- 
riage records  in  the  State  Department  of  Health? 

**  Is  it  discretionary  upon  the  part  of  the  State  Com- 
missioner of  Health  to  supply  a  certified  copy  of  a 
record  filed  or  recorded  in  the  division  of  vital  sta- 
tistics in  the  State  Department  of  Health  or  make  a 
search  of  such  records,  or  is  the  supplying  of  such 
certified  copy  of  search  of  the  records  of  the  division 
of  vital  statistics  in  the  State  Department  of  Health 
a  mandatory  duty  when  the  application  therefor  is 
made  by  a  person  lawfully  entitled  thereto! 

**Are  the  records  referred  to  in  section  391  of  the 
Public  Health  Law  -such  records  as  have  been  com- 
piled since  article  20  of  the  Public  Health  Law  went 
into  effect,  that  is,  since  January  1, 1914,  or  does  such 
reference  include  all  the  items  of  record  relating  to 
births  and  deaths  filed  or  recorded  since  the  establish- 
ing at  the  capital  of  the  State  of  a  central  bureau  of 
vital  statistic_s  pursuant  to  the  provisions  of  chapter 
322of  the  laws  of  1880 1 

**  Is  the  State  Commissioner  of  Health  entitled  to  a 
fee  for  a  transcript  of  or  search  of  the  records  of 
births  or  deaths  filed  or  recorded  prior  to  the  time 
article  20  of  the  present  Public  Health  Law  took  effect! 

*  *  What  authority  have  the  city,  town  or  county 
clerks  to  prescribe  regulations  respecting  the  issuing 
of  transcripts  from  or  inspection  of  the  marriage  rec- 
ords in  their  respective  offices  f 

Newton,  Attorney-General. — The  Legislature  in 
1847  by  a  general  statute  undertook  to  provide  a  per- 
manent registry  of  marriages,  births  and  deaths 
within  the  State  of  New  York.  Section  1  of  chapter 
152  of  the  Laws  of  1847  reads  as  follows: 

**  §  1.  The  clerks  of  the  several  school  districts  of 
this  state  organized  according  to  law,  and  where  there 
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shall  be  no  clerk,  or  he  shall  be  incapable  of  acting,  the 
trustees  or  one  of  them  of  such  district  shall  annually, 
on  or  before  the  fifteenth  day  of  January  in  each  year 
ascertain  from  the  most  accurate  means  of  informa- 
tion in  their  power,  and  report  in  writing  to  the  town 
clerk  of  the  town,  or  one  of  the  aldermen  of  the  ward 
in  which  the  school  house  of  their  district  shall  be  fidtur 
ated,  or  in  the  city  of  New  York,  to  the  city  infipector, 
under  appropriate  heads,  and  in  such  forms  as  shall 
be  prescribed  by  the  secretary  of  state,  the  number  of 
births,  marriages  and  deaths  which  have  occurred  in 
their  districts  respectively  during  each  year  preceding 
the  first  day  of  January,  the  month  and  day  of  their 
occurrence,  the  names  and  residences  of  the  persons 
so  married  or  dying,  and  the  names  of  the  parents  of 
such  children  born  during  the  year,  the  sex,  color  and 
names  of  the  children,  name  and  residence  of  the  offi- 
cer or  clergyman  performing  the  marriage  ceremony 
in  cases  of  marriage,  the  age  of  the  person  who  shall 
have  married  or  died  during  the  year  aforesaid,  and 
the  particular  disease  or  cause  of  their  death.  The 
report  of  all  marriages  and  births  in  the  city  of  New 
York  shall  be  reported  direct  to  the  city  inspector,  and 
in  case  there  is  no  physician  or  midwife  in  attendance 
at  any  birth,  then  the  parents  shall  be  required  to 
report  to  the  city  inspector  within  one  month,  and  all 
deaths  in  the  city  of  New  York  shall  be  reported  to 
the  city  inspector  as  at  present,  every  week/' 

It  was  made  the  duty  of  the  town  clerk,  or  alderman 
receiving  such  report  to  record  the  same  in  a  book 
provided  for  that  purpose  and  within  fifteen  days 
after  such  -receipt  transmit  a  copy  thereof  or  an 
abstract  thereof  in  such  form  as  the  Secretary  of  State 
might  prescribe  to  the  county  clerk  or  city  inspector, 
whose  duty  it  was,  within  fifteen  days  after  the  receipt 
thereof,  to  forward  an  abstract  duly  certified  by  him 
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in  such  form  as  the  Secretary  of  State  might  prescribe 
to  the  Secretary  of  State  who  was  required  to  file  the 
same  in  his  office,  make  a  complete  abstract  thereof, 
and  transmit  the  same  to  the  Legislature  as  soon  as 
might  be  practicable  thereafter. 

Section  3  of  said  chapter  152  of  the  Laws  of  1847 
reads  as  follows : 

*  *  §  3.  It  shall  be  the  duty  of  clergymen,  magistrates 
and  other  persons  who  perform  the  marriage  cere- 
mony, to  keep  a  registry  of  the  marriages  celebrated 
by  them,  and  to  ascertain  as  far  as  practicable  and 
note  the  ages  of  the  persons  married  and  the  time 
thereof,  and  their  places  of  birth  and  their  residences 
in  such  registry.  It  shall  also  be  the  duties  of  phy«» 
sicians  and  professional  midwives  to  keep  a  registry 
of  the  several  births  in  which  they  have  assisted  pro- 
fessionally, and  the  time  of  such  birth,  sex,  color  and 
the  residence  of  the  parents ;  and  physicians  who  have 
attended  deceased  persons  in  their  last  sickness, 
clergymen  who  have  officiated  at  the  funeral,  and  sex- 
tons who  have  buried  deceased  persons,  to  keep  a 
registry  of  the  name,  age  and  residence  of  such 
deceased  persons  and  the  times  of  their  deaths.  It 
shall  be  the  duty  of  such  physicians,  magistrates, 
clergymen  and  sextons  to  allow  the  clerks  of  the 
school  districts  within  which  they  respectively  reside, 
to  inspect  such  registries  from  time  to  time,  and  to 
furnish  them  such  other  information  in  their  jwwer 
as  may  be  necessary  to  enable  such  clerks  to  make  the 
returns  by  this  act.'^ 

By  the  terms  of  the  statute  above  mentioned,  the 
record  of  such  matters  as  pertained  to  vital  statistics, 
as  far  as  a  State  record  was  concerned,  was  to  be  in 
charge  of  the  Secretary  of  State,  who  was  to  provide 
the  forms  to  be  used  and  his  office  was  the  repository 
of  the  records  of  the  entire  State,  of  the  statistics 
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returned  and  reported  luider  the  provisionB  of  this 
act. 

Chapter  75  of  the  Laws  of  1853  provided  for  the 
registry  of  births,  marriages  and  deaths  in  the  city 
of  New  York  and  it  repealed  so  much  of  chapter  152 
of  the  Laws  of  1847  as  was  inconsistent  therewith. 

It  made  provisions  for  the  reporting  to  the  city 
inspector  by  clergymen,  physicians,  professional 
midwives  and  coroners  of  matters  pertaining  to  vital 
statistics.  The  city  inspector  in  turn  was  to  make  a 
record  of  all  matters  so  reported  to  him  and  on  the 
third  Monday  of  each  month  was  required  to  transmit 
an  abstract  of  his  registry  of  marriages,  births  and 
deaths,  for  the  month  next  preceding  to  the  Secretary 
of  State.  The  Secretary  of  State  was  to  provide  the 
blank  forms  necessary  to  carry  out  the  provisions  of 
the  act  and  accompany  the  same  with  proper  instruc- 
tions and  explanations,  receive  such  returns  from  the 
city  inspector  of  the  city  of  New  York,  and  prepare 
from  them  such  tabular  results,  with  remarks  thereon, 
as  would  render  them  of  practical  utility  and  make  a 
report  thereof  annually  to  the  Legislature. 

State  supervision  of  vital  statistics  collected  under 
this  last  mentioned  statute  was  maintained  through 
the  oflSce  of  the  Secretary  of  State. 

In  1859  an  effort  was  made  to  secure  a  uniform 
system  of  registration  of  vital  statistics  throughout 
the  State  and  to  that  end  the  committee  on  medical 
colleges  and  societies  of  the  Assembly  made  a  report 
and  recommended  for  passage  an  act  to  secure  the 
registration  of  births,  marriages  and  deaths,  which 
proposed  act  provided  for  the  appointment  by  the 
recorder  of  the  city  of  New  York  and  by  the  county 
judge  of  each  of  the  other  counties  of  the  State  a 
registrar  in  each  town  and  ward  whose  business  it 
was  to  ascertain,  by  such  means  as  were  designated 
in  the  various  sections  of  the  act,  the  facts  relating  to 
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all  the  births,  marriages  and  deaths,  occurring  in  their 
respective  towns  and  wards,  and  form  ont  of  them  a 
local  town  or  ward  registry.  The  registrars  were  to 
be  assisted  in  the  performance  of  their  labors  by  the 
persons  who  had  the  best  opportimities  to  obtain  an 
accurate  account  of  the  matters  to  be  recorded,  viz., 
the  physician,  midwife  or  other  person  who  shall  have 
had  professional  charge  of  the  mother  at  the  period 
of  the  birth ;  the  clergyman  or  officiating  officer  at  the 
solemnization  of  the  marriage  and  the  physician  who 
attended  the  deceased  person  at  the  time  of  the  death. 
These  i)ersons  were  respectively  required  to  report, 
under  a  pecuniary  penalty  or  forfeiture  for  neglect 
or  refusal  to  perform  the  duty  assigned  to  them,  and 
clearly  described  in  the  said  act,  and  on  the  other  hand 
a  small  fee  was  granted  for  the  services  demanded  of 
them  by  the  act.  The  reports  required  were  to  be 
made  monthly  in  the  cities  and  quarterly  in  the  rural 
districts,  to  the  local  registrars  and  by  them  entered 
upon  books  prepared  for  the  purpose  in  a  systematic 
manner.  At  the  end  of  the  quarter  in  the  wards  and 
of  the  year  in  the  towns,  this  record  was  to  be 
thoroughly  examined  and  corrected,  and  a  full  and 
perfect  copy  of  the  same  transmitted  to  the  county 
clerk,  who  was  to  enter  it  upon  his  book  for  a  county 
record.  These  copies  were  to  be  verified  upon  the 
oath  or  affirmation  of  the  registrar  transmitting  such 
copy  and  any  falsification  of  either  copy  or  original 
record  or  of  any  primary  certificate,  was  made  a  mis- 
demeanor, punishable  with  fine  or  imprisoument.  An 
abstract  of  such  copies  was  to  be  promptly  prepared 
by  the  county  clerk  and  forwarded  to  the  Secretary 
of  State,  there  to  be  rearranged  in  a  convenient  and 
methodical  form.  The  Secretary  of  State  was  required 
to  collate  these  abstracts  and  to  construct  such  tables 
as  would  best  exhibit  the  general  results  and  promote 
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the  objects  of  the  proposed  law.  An  annual  report  to 
the  Legislature  was  directed  to  be  made  of  the  work- 
ings and  results  obtained  through  the  operation  of 
the  law  with  such  suggestions  as  might  be  deemed 
fitting.  Assembly  Documents  1859,  vol,  3,  No.  157. 
The  act  so  recommended  failed  of  passage. 

In  1864  another  act  was  passed  to  provide  for  the 
registration  of  deaths  in  the  several  towns  and  wards 
of  the  State.  Chapter  380  of  the  Laws  of  1864  read 
in  part  as  follows: 

•*  §  1.  It  shall  be  the  duty  of  the  asdessors  in 
every  town  and  ward  in  this  state,  at  the  time  of 
taking  their  annual  assessments,  to  ascertain  by  dili- 
gent inquiry  of  every  family  of  his  ward  or  district, 
whether  any  death  has  occurred  in  said  family  or 
neighborhood  within  the  year  ending  on  the  thirty- 
first  day  of  December  then  next  preceding;  and  in 
case  any  death  having  occurred,  it  shall  be  his  duty 
to  ascertain  by  the  be^t  authority  within  his  reach, 
the  date  of  such  d-eath,  together  with  the  age,  sex, 
color,  occupation  and  nationality  of  such  deceased, 
and  the  reputed  disease  or  cause  of  such  death,  and  to 
record  the  same  in  a  book  provided  for  that  purpose. 
And,  upon  the  completion  of  his  record,  it  shall  be  his 
duty  to  deposit  the  same  in  the  office  of  the  town  or 
city  clerk,  on  or  before  the  day  of  the  first  annual 
meeting  of  the  assessors  for  a  review  of  their  assess- 
ment rolls." 

By  virtue  of  other  provisions  of  this  last  men- 
tioned act  it  became  the  duty  of  the  town  or  city  clerk 
to  copy  each  such  record  deposited  in  his  office  into  a 
book  provided  for  that  purpose  and  kept  by  him  for 
safety  and  future  reference.  It  was  also  his  duty  to 
deposit  a  copy  of  the  same  on  or  before  the  day  of  the 
first  annual  meeting  of  the  board)  of  supervisors  for 
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that  year,  in  the  office  of  the  county  derk  or  officer 
performing  the  duties  of  that  office. 

The  county  clerk  was  required  to  enter  all  sxKsh 
copies  in  a  book  of  record  prepared  for  that  puri>ose 
for  said  county  on  or  before  the  first  day  of  January 
next  succeeding  and  to  transmit  a  copy  of  such  record 
within  ten  days  thereafter  to  the  office  of  the  Secretary 
of  State. 

It  was  made  the  duty  of  the  Secretary  of  State  to 
prepare  suitable  blanks  and  books  for  the  carrying 
out  of  the  provisions  of  this  act  and  to  cause  the  same 
to  be  forwarded  to  the  assessors  by  the  1st  day  of 
June,  1864,  and  annually  thereafter  by  the  1st  day  of 
April  in  each  year  and  to  the  county  clerk  by  the  1st 
day  of  November  in  each  year,  and  to  report  to  the 
Legislature  the  annual  mortuary  statistics  of  the 
State  by  the  1st  day  of  February  in  each  year. 

This  last  m^entioned  statute  was  repealed  in  its 
entirety  by  chapter  723  of  the  Laws  of  1865. 

A  general  statute  was  enacted  in  1850,  entitled  **Aji 
act  for  the  preservation  of  the  Public  Health,^'  being 
chapter  324  of  the  Laws  of  1850.  The  cities  of  New 
York  and  Brooklyn  were  excepted  from  the  opera- 
tion of  the  provisions  of  this  statute. 

Under  the  terms  of  this  statute  it  was  the  duty  of 
the  common  council  of  every  city  and  the  board  of 
trustees  of  every  incorporated  village,  where  there 
was  not  a  board  of  health  duly  organized  to  appoint 
once  in  each  year  a  board  of  health  for  such  city  or 
village  to  consist  of  not  less  than  three  nor  more  than 
seven  persons,  and  a  competent  physician  to  be  the 
health  officer  thereof.  It  was  further  enacted  that 
the  supervisor  and  justices  of  the  peace,  or  the  major 
part  of  them  of  each  town  in  the  State,  should  be  a 
board  of  health  for  such  town,  for  each  year,  when- 
ever in  the  opinion  of  the  majority  of  such  board,  the 
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public  good  required  it,  and  they  were  authorized  to 
appoint  some  competent  physician  to  be  the  health 
officer  of  the  town.  The  powers  and  duties  of  the  sev- 
eral boards  of  health  to  be  organized  under  such  act 
were  defined  in  detail.  The  collection  and  record  of 
matters  pertaining  to  vital  statistics  were  not  men- 
tioned in  this  act. 

This  last  mentioned  act  was  amended  by  chapter 
169  of  the  Law»  of  1854  and  chapter  790  of  the  Laws 
of  1867.  Neither  of  these  two  amendatory  acts,  in 
fact  no  act  of  the  Legislature  up  to  the  year  1881, 
amending  said  chapter  324  of  the  Laws  of  1850, 
entitled  **An  act  for  the  preservation  of  the  Public 
Health,"  made  any  reference  to  the  collection  and 
record  of  data  properly  items  of  vital  statistics. 

In  1880  there  was  enacted  a  statute,  entitled  **An 
act  to  establish  a  State  board  of  health, ' '  being  desig- 
nated by  number  as  chapter  322  of  the  Laws  of  1880. 
Said  statute  read  in  part  as  follows: 

**  §  1.  Within  twenty  days  after  the  passage  of  this 
act,  the  governor  shall  appoint,  by  and  with  the  advice 
and  consent  of  the  senate,  three  State  commissioners 
of  health,  two  of  whom  shall  be  graduates  of  legally 
constituted  medical  colleges  and  of  not  less  than  seven 
years'  practice  of  their  profession.  The  aaid  com- 
missioners together  with  the  attorney-general,  the 
superintendent  of  the  State  survey  and  the  health 
officer  of  the  port  of  New  York,  who  shall  be  ex-officio 
members  of  the  State  board  of  health,  and  three  other 
persons  to  be  designated  «and  appointed  by  the  gov- 
ernor, one  of  whom  shall  be  a  commissioner  of  health 
of  the  board  of  health  of  the  city  of  New  York,  and 
the  others  shall  be  members  or  commissioners  of 
health  and  regularly  constituted  and  organized  boards 
of  health  of  cities  of  the  State,  aball  constitute  the 
board  of  health  of  the  State  of  New  York.    •    •    • 
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"  §  6.  •  •  •.  It  shaU  be  the  duty  of  said  board 
to  obtain,  collect  and  preserve  such  information  relate 
ing  to  deaths,  diseases  and  health  as  may  be  useful  in 
the  discharge  of  its  duties,  and  contribute  to  the  pro- 
motion of  the  health  or  the  security  of  life  in  the 
State  of  New  York-    •    •    • 

§  7.  It  shall  be  the  duty  of  the  State  board  of  health 
to  have  the  general  supervision  of  the  State  system  of 
registration  of  births,  marriages  and  deaths,  and  also 
the  registration  of  prevalent  diseases.  Said  board 
shall  prepare  the  necessary  methods  and  forms  for 
obtaining  and  preserving  such  records,  and  to  insure 
the  faithful  registration  of  the  same  in  the  several 
counties  and  in  the  central  bureau  of  vital  statistics  at 
the  capital  of  the  State.  The  said  board  of  health 
shall  recommend  such  forms  and  amendments  of  law 
as  shall  be  deemed  to* be  necessary  for  the  thorough 
organization  and  efficiency  of  the  registration  of  vital 
statistics  throughout  the  State.  The  secretary  of  said 
board  of  health  shall  be  the  superintendent  of  regis- 
tration of  vital  statistics  of  the  State.  As  supervised 
by  the  said  board,  the  clerical  duties  and  safe-keeping 
of  the  bureau  of  vital  statistics  thU'S  created  aball  be 
provided  for  by  the  comptroller  of  the  State,  who  shall 
also  provide  and  furnish  such  apartments  and  sta- 
tionery as  said  board  shall  require  in  the  discharge  of 
its  duties.    •    •    • 

'  ^  §  11.  It  shall  be  the  duty  of  said  board,  on  or 
before  the  first  Monday  of  December  in  each  year,  to 
make  a  report  in  writing  to  the  governor  of  the  State, 
upon  the  vital  statistics  and  the  sanitary  condition 
and  prospects  of  the  State;  •  •  •  and  shall  sug- 
gest any  further  legislative  action  or  precautions 
deemed  proper  for  the  better  protection  of  life  and 
health.    •    •    •/' 

Chapter  482  of  the  Laws  of  1875  was  an  act  con- 
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ferring  upon  boards  of  supervisors  further  powers 
of  local  legislation  and  administration.  Said  act  was 
amended  by  chapter  512  of  the  Laws  of  1880,  which 
amendatory  act  read  in  part  as  follows : 

'^  Registration  of  Marriages,  Births  and  Deaths* 
31,  To  provide  for  the  registration  in  the  clerk's 
office  in  each  town  and  village  in  the  county,  of  every 
marriage,  birth  and  death,  which  may  occur  in  said 
town  or  village;  such  registration  to  be  made  upon 
the  report,  within  three  days  of  the  event,  of  the 
attending  clergyman,  magistrate  or  physician,  such 
registration  to  be  made  in  books  of  record,  projyerly 
bound,  lettered,  paged,  ruled,  printed,  indexed  and 
prepared  for  that  purpose,  and  furnished  whenever 
necessary,  and  upon  a  written  demand  of  the  said 
clerk,  by  the  board  of  supervisors  to  each  town  or  vil- 
lage; the  expense  of  whicbi  books  shall  be  a  proper 
county  charge,  to  be  .paid  for  as  a  charge  in  his  gen- 
eral expenses  of  the  county.  Such  books  shall  be  so 
ruled  and  printed  that  sufficient  space  shall  be  had 
between  the  lines  and  columns  of  each  page  thereof, 
to  clearly  and  fully  record  the  date,  name,  residence, 
locality,  giving  the  street  and  number  if  possible,  age, 
and  disease  of  each  person  dying;  and  the  name  or 
names,  color,  age  and  nationality  of  every  person  mar- 
ried, and  the  date  thereof ;  and  the  name  or  names  of 
the  parent  or  parents  together  with  the  sex,  color, 
date  and  place  of  birth  of  each  child  so  bom,    •    •    ♦ 

**  33.  To  fix  the  amount  and  provide  for  the  pay- 
ment of  the  registration  fees  in  all  such  cases  as  afore- 
said, and  to  provide  for  obtaining  copies  of  such 
records,  and  for  the  amount  and  payment  of  fees  for 
such  copies.  Such  copies  duly  attested  by  said  town 
or  village  derk  shall  be  admitted  in  all  the  courts  of 
this  State  as  prima  facie  evidence  of  the  facts  therein 
set  forth.*' 
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The  eupervision  of  the  State  Board  of  Health  in 
relation  to  vital  statistics  was  reviewed  in  the  first 
report  of  said  board  made  pursuant  to  law  under  date 
of  December  1,  1880,  and  from  said  report  their  con- 
struction of  the  then  existing  statutes  pertaining  to 
the  record  of  vital  statistics,  was  that  the  registration 
of  births,  marriages  and  deaths  was  recognized  and 
defined  as  a  public  duty  by  the  operation  of  three 
separate  laws,  viz. :  Chapter  152  of  the  Laws  of  1847 ; 
chapter  512  of  the  Laws  of  1880  and  chapter  322  of 
the  Laws  of  1880  by  the  7th  section  thereof,  all  of 
which  statutes  are  mentioned  and  in  part  quoted 
above.    Assembly  Documents  1881,  vol,  3,  No.  29. 

Chapter  324  of  the  Laws  of  1850,  entitled  '*An  Act 
for  preservation  of  the  Public  Health, '  *  was  amended 
by  chapter  431  of  the  Laws  of  1881.  This  amending 
act  was  not  applicable  to  the  cities  of  Brooklyn,  New 
York  or  Buffalo.  Among  its  provisions  was  the 
following: 

am  m  m  j^  shall  also  be  the  duty  of  the  board  of 
health  in  each  town,  village  and  city  in  this  state,  to 
have  the  supervision  of  the  registration  of  deaths, 
diseases  and  the  causes  of  death,  and  by  its  appointed 
officers,  to  examine  all  certificates  and  records  of 
death,  and  findings  of  coroner  ^s  juries,  •  •  •  and 
it  shall  be  the  duty  pf  every  such  board  of  health  to 
supervise  and  make  complete  the  registration  of 
births,  deaths  and  marriages  within  the  limits  of  its 
jurisdiction,  •  •  •  but  the  town  clerks  and  the 
registering  clerks  provided  by  law  in  villages  and 
cities  may  still  keep  all  records  of  births,  deaths  and 
marriages  as  required  by  chapter  five  hundred  and 
twelve  of  the  laws  of  eighteen  hundred  and  eighty.'* 

All  acts  and  parts  of  acts  inconsistent  with  this  act 
were  repealed. 

So  much  of  chapter  431  of  the  Laws  of  1881  as  was 
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last  quoted  was  amended  by  chapter  351  of  the  Laws 
of  1882,  entitled  as  an  act  supplemental  to  said  chapter 
431  of  Jhe  Laws  of  1881  by  the  addition  to  the  words 
quoted  the  following:  **  *  *  *  and  in  any  place  in 
this  state  in  which  the  state  board  of  health  ascertains 
that  such  registration  is  not  completely  and  well 
made,  said  state  board  shall  notify  the  local  board  of 
health  and  the  registering  clerk,  whose  duty  it  is  to 
make  the  registration  in  such  place,  that  within  three 
months  from  the  date  of  such  notice,  said  defects  and 
neglect  in  the  record-s  must  be  amended  and  preventei 
If  at  the  -expiration  of  the  time  mentioned  said  neglect 
and  defects  are  not  overcome,  •  •  •  it  shall  be  the 
duty  of  the  state  board  of  health  to  take  such  control 
of,  and  adopt  such  means  for  causing  compliance  with 
rul€8  and  regulations  for  th-e  said  records,  as  will 
secure  their  completeness  and  proper  registration 
within  the  limit  of  the  cost  hereinbefore  specified, 
and  until  such  local  officers  shall  agree  to  and  actually 
make  the  said  records  and  registry  complete  as 
required  by  law.    *    *    *" 

By  force  of  chapter  431  of  the  Laws  of  1881,  boards 
of  health  organized  under  the  general  act,  chapter  324 
of  the  Laws  of  1850,  were  charged  with  the  duty  of 
maintaining  a  local  bureau  of  vital  statistics  and  by 
operation  of  chapter  351  of  the  Laws  of  1882  this 
local  bureau  of  vital  statistics  was  subjected  to  the 
supervision  of  the  State  Board  of  Health. 

A  general  act  for  the  preservation  of  the  public 
health  and  the  registration  of  vital  statistics  was 
passed  in  1885,  designated  as  chapter  270  of  the  Laws 
of  1885.  The  cities  of  New  York,  Buffalo,  Albany, 
Yonkers  and  Brooklyn  were  excepted  from  the  opera- 
tion of  the  act.  In  general  it  provided  for  the  estab- 
lishment of  a  board  of  health  in  each  city  and  town  in 
the  State  and  for  the  api>ointment  by  several  boards 
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of  health  of  a  competent  person  as  the  health  officer 
thereof  and  prescribed  the  powers  and  duties  of  the 
boards  of  health  so  organized  and  constituted. 

By  subdivision  5  of  section  3  of  said  act  provision 
was  made  for  the  registration  of  vital  statistics  as 
follows : 

**  The  several  boards  of  health  now  organized  in 
any  city,  village  or  town  in  this  state  (except  in  the 
cities  of  New  York,  Brooklyn  and  Buffalo),  and  the 
several  boards  of  health  constituted  under  this  act 
shall  have  the  power  and  it  shall  be  their  duty :  *   *   * 

**  5.  To  supervise  and  make  complete  the  registra- 
tion of  all  births,  marriages  and  deaths  occurring 
within  the  limits  of  its  jurisdiction  in  accordance  with 
the  methods  and  forms  prescribed  by  the  state  board 
of  health,  and  to  secure  the  prompt  forwarding  of  the 
certificate  of  birth,  marriage  and  death  to  the  state 
bureau  of  vital  statistics  after  local  registration; 
•  *  *.  And  to  secure  the  completeness  of  the  said 
registration  it  shall  be  the  duty  of  the  parents  or  custo- 
dian of  every  child,  and  the  groom  at  every  marriage, 
or  the  clergyman  or  magistrate  performing  the  cere- 
mony, to  secure  the  return  of  the  record  of  such  birth 
or  marriage  to  the  board  of  health  or  person  desig- 
nated by  them  within  thirty  days  from  the  date  of 
such  birth  or  marriage,  and  each  record  shall  be  duly 
attested  by  the  physician  or  midwife  (if  any)  in 
attendance  at  such  birth,  or  the  clergyman  or  magis- 
trate officiating  at  such  marriage.  And  it  shall  be  the 
duty  of  the  health  officer  of  every  such  board  of  health 
to  receive  and  examine  and  secure  the  registration  of 
all  certificates  and  records  of  death  and  causes  of 
death  and  findings  of  coroners^  juries,  •  •  •  and 
it  shall  be  the  duty  of  the  undertaker,  sexton  or  other 
person  having  charge  of  the  body  of  any  dead  person 
to  procure  a  record  of  the  death  and  its  probable 
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cause  dnly  certified  by  the  physician  in  attendance 
on  the  deceased  during  his  last  ilhiess  or  the  coroner 
where  an  inqnest  is  required  by  law.'' 

There  was  also  incorporated  in  said  subdivision  5 
of  section  3  of  this  act  the  provision  for  the  super- 
vision of  the  record  of  vital  statistics  by  State 
Board  of  Health  contained  in  chapter  351  of  the  Laws 
of  1882  as  hereinbefore  quoted.  By  section  9  of  chap- 
ter 270  of  the  Laws  of  1885,  chapters  152  of  the  Laws 
of  1847,  324  of  the  Laws  of  1850  and  the  several 
acts  amendatory  thereof,  chapter  512  of  the  Laws  of 
1880  except  subdivision  34  of  section  1  of  said  act, 
and  all  other  acts  or  parts  of  acts,  general  or  special, 
inconsistent  with  the  provision  of  chapter  270  of  the 
Laws  of  1885  were  repealed. 

The  effect  of  chapter  270  of  the  Laws  of  1885  by 
operation  of  the  provisions  *  contained  therein  and 
laws  repealed  thereby,  was  that  the  regulation  of  the 
collection  of  vital  statistics  both  local  and  statewide, 
outside  of  the  cities  of  New  York,  Brooklyn  and 
Buffalo,  was  controlled  by  the  terms  of  this  statute 
and  by  the  terms  of  chapter  322  of  the  Laws  of  1880, 
which  last  mentioned  chapter  created  the  State  Board 
of  Health.  Section  5  of  chapter  270  of  the  Laws  of 
1885  was  amended  by  chapter  309  of  the  Laws  of  1888 
in  and  by  which  amendment  it  was  provided  :«<••• 
Such  copies  (of  registered  records  of  births,  mar- 
riages and  deaths)  duly  attested  by  the  local  regis- 
tering oflBcer,  and  verified  transcripts  from  the  records 
preserved  in  the  State  Bureau  of  Vital  Statistics, 
shall  be  admitted  in  ell  the  courts  of  this  State  as 
prima  facie  evidence  of  the  facts  therein  set  forth. 
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Chapter  661  of  the  Laws  of  1893  was  entitled  ''An 
Act  in  relation  to  the  public  health,  constituting  chap- 
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ter  twenty-five  of  the  general  laws.'*  It  consisted  of 
210  sections  subdivided  into  twelve  articles. 

By  section  1  it  was  provided  that  the  act  itself 
should  be  known  as  the  Public  Health  Law. 

By  section  2  it  was  provided  that  there  should  con- 
tinue to  be  a  State  Board  .of  Health.  In  substance 
this  act  re-enacted  chapter  322  of  the  Laws  of  1880, 
which  created  the  State  Board  of  Health  with  added 
provisions  and  re-enacted  chapter  270  of  the  Laws  of 
1885  as  amended  by  chapter  309  of  the  Laws  of  1888. 

The  supervision  of  vital  statistics  upon  the  part  of 
the  State  Board  of  Health  provided  for  in  section  7 
of  the  Laws  of  1880  was  further  enacted  in  section  5 
of  chapter  661  of  the  Laws  of  1893. 

Article  II  of  chapter  661  of  the  Laws  of  1893  is 
practically  a  re-enactment  of  chapter  270  of  the  Laws 
of  1885  as  amended  by  chapter  309  of  the  Laws  of 
1888,  being  devoted  to  the  establishing  of  local  boards 
of  health  and  enumerating  their  powers  and  duties, 
and  section  22  of  this  article  II  pertaining  to  vital 
statistics  corresponds  to  subdivision  5  of  section  3  of 
chapter  270  of  the  Laws  of  1885  as  amended  by  chap- 
ter 309  of  the  Laws  of  1888. 

Chapters  322  of  the  Laws  of  1880  which  established 
the  State  Board  of  Health,  and  270  of  the  Laws  of 
1885,  with  the  amendment  thereof  by  chapter  309  of 
the  Laws  of  1888,  are  repealed  in  their  entirety  by 
.chapter  661  of  the  Lawo  of  1893,  and  after  this  act 
took  effect  the  matter  of  registration  of  vital  statis- 
tics by.  the  State  and  the  matter  of  registration  of 
vital  statistics  and  the  local  boaitLs  of  health  in  the 
cities  and  towns  of  the  State  other  than  the  dties  of 
New  York,  Brooklyn,  Buffalo,  Albany  and  Yonkers, 
were  regulated  by  its  provisions. 

Chapter  29  of  the  Laws  of  1901  was  a  statute 
entitled  ''An  Act  to  amend  the  public  health  law, 
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creating  a  state  department  of  health  and  the  office  of 
commissioner  of  health,  and  abolishing  the  state  board 
of  health.'* 

By  force  of  section  1  thereof  the  State  Department 
of  Health  and  the  office  of  Commissioner  of  Health 
were  created.  The  Commissioner  of  Health  was  to 
be  head  of  the  department.  Section  2  thereof  pro- 
vided that  wherever  the  term  **  State  Board  of 
Health  ' '  occurred  in  any  statute  it  should  be  deemed 
to  refer  to  the  Department  of  Health  created  by  this 
act  and  the  Commissioner  of  Health  was  to  exercise 
all  the  powers  and  perform  all  the  duties  conferred  or 
imposed  by  law  upon  the  State  Board  of  Health  oi* 
any  member,  committee  or  officer  thereof  including 
the  secretary.  Section  5  of  chapter  661  of  the  Laws 
of  1893  pertaining  to  vital  statistics  was  amended  by 
this  act  so  that  the  text  of  said  section  provided  that 
the  division  of  vital  statistics  should  be  under  the 
general  charge  and  supervision  of  the  Commissioner 
of  Health. 

Laws  of  1909,  chapter  49,  was  entitled  as  follows: 
**An  Act  in  relation  to  the  public  health  con43tituting 
chapter  forty-five  of  the  consolidated  laws.*' 

It  provided  that  the  act  itself  shoxdd  be  known  as 
the  *  *  Public  Health  Law  * '  and  further  provided  that 
the  State  Department  of  Health  and  the  office  of 
Commissioner  of  Health  be  continued.  It  consisted 
of  351  sections  and  by  virtue  of  its  provisions 
re-enacted  chapter  661  of  the  Laws  of  1893  as 
amended  by  chapter  29  of  the  Laws  of  1901,  by  prac- 
tically the  same  section  numbers,  containing  in  addi- 
tion other  provisions.  Among  the  laws  scheduled  to 
be  repealed  by  chapter  49  of  the  Laws  of  1909  were 
chapter  661  of  the  Laws  of  1893  and  chapter  29  of  the 
Laws  of  1901.  Chapter  557  of  the  Laws  of  1909  in 
turn  amended  section  5  of  chapter  49  of  the  Laws 


Construction  of  Pub.  Health  Law,  §§  370,  391    533 

Attorney-General  [Vol.  26] 

of  1901,  said  section  5  having  reference  to  vital 
statistics. 

Prior  to  January  1,  1914,  by  section  4  of  the  Public 
Health  Law,  the  general  powers  and  duties  of  the 
Commissioner  of  Health  were  defined  as  follows: 

**  §  4.  General  powers  and  duties  of  commis- 
sioner. The  commissioner  of  health  shall  take  cog- 
nizance of  the  interests  of  health  and  life  of  the 
people  of  the  state,  and  all  matters  pertaining  thereto. 

•  *  *.  He  shall  obtain,  collect  and  preserve  such 
information  relating  to  mortality,  disease  and  health 
as  may  be  useful  in  the  discharge  of  his  duties  or  may 
contribute  to  the  promotion  of  health  or  the  security 
of  Hfe  in  the  state.    •    •    •  ^^ 

Section  5  of  the  Public  Health  Law,  prior  to 
January  1,  1914,  referring  to  the  duties  of  the  Com- 
missioner of  Health,  provided  further: 

**  §  5.  There  shall  be  in  the  state  department  of 
health  a  bureau  of  vital  statistics  for  the  registration 
of  births,  marriages,  deaths  and  prevalent  dis- 
eases, which  shall  be  under  the  general  charge  and 
supervision  of  the  commissioner  of  health.  He  shall 
prescribe  and  prepare  the  necessary  methods  and 
forms  for  obtaining  and  preserving  such  statistics, 
and  to  insure  the  prompt  and  faithful  registration  of 
the  same  in  the  several  municipalities  and  in  th6  state 
bureau.  He  shall  from  time  to  time  recommend  such 
forms  and  such  amendments  of  law  as  shall  be  deemed 
necessary  for  the  thorough  organization  and  efficiency 
of  registration  of  vital  statistics  throughout  the 
state  as  supervised  by  him.  The  clerical  duties  and 
safe-keeping  of  the  state  bureau  shall  be  provided  for 
by  the  commissioner  of  health.  The  comptroller  shall 
provide  and  furnish  such  stationery  as  the  commis- 
sioner may  require  in  the  discharge  of  his  duties. 

•  •    •.    A  copy  of  any  record  or  registry  in  the  office 
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of  the  state  department  of  health,  duly  certified  by 
the  commissioner  to  be  a  true  copy  thereof,  shall  be 
presumptive  evidence  in  all  courts  and  places  of  the 
facts  therein  stated.    *    *    *  '* 

Section  22  of  the  Public  Health  Law  as  in  force  up 
to  January  1, 1914,  reads  as  follows : 

*'  §  22.  Vital  statistics.  EJvery  such  local  board 
of  health  shall  supervise  and  make  complete  the  regis- 
tration of  all  births  and  deaths  occurring  within  the 
municipality,  and  the  cause  of  death  and  the  fin-ding 
of  coroners'  juries,  in  accordance  with  the  methods 
and  forms  prescribed  by  the  state  department  of 
health,  and,  after  registration,  promptly  forward  the 
certificates  of  such  births  and  deaths  to  the  state 
bureau  of  vital  statistics  on  or  before  the  fifth  of  each 
month.    •    •    •»» 

A  new  article  was  added  to  the  Public  Health  Law 
and  designated  article  20,  entitled  **  vital  statistics,** 
by  chapter  619  of  the  Laws  of  1913,  and  said  act 
repealed  sections  5  and  22  of  the  Public  Health  Law 
as  said  sections  were  then  in  force  and  likewise 
amended  other  sections  of  the  Public  Health  Law. 
The  Public  Health  Law  today,  including  said  article 
20  as  added  by  chapter  619  of  the  Laws  of  1913  with 
such  amendments  as  have  been  added  thereto  and  to 
the  Public  Health  Law  generally,  charges  the  State 
Department  of  Health  with  the  duty  of  collecting  and 
preserving  all  matters  pertaining  to  vital  statisticSi 
both  statewide  and  locally,  through  its  supervisory 
powers. 

The  powers  of  the  Public  Health  Council  created 
under  section  2-a  of  the  present  Public  Health  Law 
are  defined  in  section  2-b  of  said  act  as  follows : 

**  §  2-b.  Sanitary  cod«.  The  public  health  council 
shall  have  power  by  the  affirmative  vote  of  a  majority 
of  its  members  to  establish  and  from  time  to  time 
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amend  sanitary  regulations,  hereinafter  oalled  the 
sanitary  code,  without  discrimination  against  any 
licensed  physicians.  The  sanitary  code  may  deal  with 
any  matters  affecting  the  security  of  life  or  health  or 
the  preservation  and  improvement  of  public  health  in 
the  state  of  New  York,  and  with  «ny  matters  as  to 
which  jurisdiction  is  hereinafter  conferred  upon  the 
public  health  council.  •  •  •  The  provisions  of  th« 
|3anitary  code  shall  have  the  force  and  effect  of  law 
and  any  violation  of  any  portion  thereof  may  be 
declared  to  be  a  misdemeanor.    •    •    *  *' 

'*  §  2-c.  •  •  •  It  shall,  at  the  request  of  the 
commissioner  of  health,  consider  any  matter  relating 
to  the  preservation  and  improvement  of  public  health, 
and  may  advise  the  commissioner  thereon;  and  it  nMiy 
from  time  to  time  submit  to  the  commissioner  any 
recommendations  which  it  may  deem  wise.'' 

Section  3-a  of  the  present  Public  Health  Law 
provides : 

'^  §  3-a.  Divisions.  There  shall  be  in  the  etate 
department  of  health  the  following  divisions,  together 
with  such  other  divisions  as  the  commissioner  may 
from  time  to  time  determine :    *    *    *. 

'*5.  Division  of  Vital  Statistics.'' 

Among  the  duties  imposed  upon  the  Commissioner 
of  Health  under  the  provisions  of  the  present  Publio 
Health  Law  are  the  following: 

^^  §  4.  General  powers  and  duties  of  commissioner. 
The  commissioner  of  health  shall  take  cognizance  of 
the  interests  of  health  and  life  of  the  people  of  the 
state,  and  of  all  matters  pertaining  thereto.  He  shall 
exercise  general  supervision  over  the  work  of  all  local 
health  authorities  except  in  the  city  of  New  York.  He 
shall  be  charged  with  the  enforcement  of  the  publio 
health  law  and  the  sanitary  code.  He  shall  make 
inquiries  in  respect  to  the  causes  of  disease,  especially 
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epidemics,  and  investigate  the  sources  of  mortality, 
and  the  effect  of  localities,  employments  and  other 
conditions,  upon  the  public  health.  He  shall  obtain, 
collect  and  preserve  such  information  relating  to  mor- 
tality, disease  and  health  as  may  be  useful  in  the  dis- 
charge of  his  duties  or  may  contribute  to  the 
promotion  of  health  or  the  security  of  life  in  the 
state.    •    •    •  »' 

^^  §  371.  Duties  of  state  commissioner  of  health  as 
to  vital  statistics.  The  state  commissioner  of  health 
shall  have  general  supervision  of  the  division  of  vital 
statistics  which  shall  be  established  by  the  depart- 
ment of  health,  and  which  shall  be  under  the  imme- 
diate direction  of  a  director  to  be  appointed  by  the 
commissioner,  who  shall  possess  such  qualifications  as 

may  be  prescribed  by  the  public  health  council 
•    •    •  11 

The  registration  of  births  and  deaths  is  dealt  with 
by  the  provisions  of  sections  370  to  394  of  said  article 
20.    Section  370  reads  as  follows : 

*  *  §  370.  Eegistration  of  births  and  deaths ;  duties 
of  state  department  of  health.  The  state  department 
of  health  shall  have  charge  of  the  registration  of 
births  and  deaths,  shall  provide  the  necessary  instruc- 
tions, forms  and  blanks  for  obtaining  and  preserving 
such  records,  and  shall  procure  the  faithful  registra- 
tion of  the  same  in  each  primary  registration  district 
as  constituted  by  this  article  and  in  the  division  of 
vital  statistics  at  the  capital  of  the  state.  The  said 
department  shall  be  charged  with  the  uniform  and 
thorough  enforcement  of  this  article  throughout  the 
state  and  shall  from  time  to  time  recommend  any 
additional  legislation  that  may  be  necessary  for  this 
purpose.  The  public  health  council  may  establish 
such  rules  and  regulations  supplementary  to  the  pro- 
visions of  this  article  and  not  inconsistent  therewith, 
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as  it  may  d^em  necessary  from  time  to  tiine,  in  rela- 
tion to  the  registration  of  births  and  deaths.     Such 
rules  and  regulations  shall  be  observed  by  all  authori- 
ties upon  whom  duties  are  imposed  by  this  article  inj 
connection  with  the  registration  of  births  and  deaths/' 

The  division  of  the  State  into  registration  districts ; 
the  appointment  and  qualification  of  registrars 
therein;  form  of  certificate  of  births  and  deaths  and 
the  persons  charged  with  the  duty  of  returning  the 
same;  and  other  provisions  having  for  their  aim  the 
compilation  of  accurate  statistics  relating  to  births 
and  deaths  are  provided  for  in  said  article  20  of  the 
Public  Health  Law.  By  force  of  section  387  of  the 
Public  Health  Law  the  Conmiissioner  of  Health  is 
directed  to  prepare,  print  and  supply  to  all  registrars 
all  blanks  and  forms  necessary  to  register,  record  and 
preserve  returns  or  otherwise  to  carry  out  the  pur- 
poses of  said  article  20,  and  to  prepare  and  issue  such 
detailed  instructions  as  may  procure  the  uniform 
observance  of  the  provisions  of  said  article  20  and 
secure  the  maintenance  of  a  perfect  system  of 
registration. 

Section  391  of  the  Public  Health  Law  provides  that 
any  copy  of  a  record  of  a  birth  or  death,  when  prop- 
erly certified  by  the  State  Conmiissioner  of  Health, 
shall  be  prima  facie  evidence  in  all  courts  and  places 
of  the  facts  stated  therein. 

Said  article  20  of  the  Public  Health  Law  is  devoted 
mainly  to  registration  of  births  and  deaths.  The  rec- 
ord of  marriages  is  not  referred  to  in  said  article  20. 

Prior  to  January  1,  1914,  the  provisions  of  section 
5  of  the  Public  Health  Law  quoted  above,  provided 
that  the  bureau  of  vital  statistics  referred  to  in  said 
section  should  be  a  department  for  the  registration 
of  births,  marriages  and  deaths. 

No  mention  is  made  in  the  present  Health  Law  to 
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registration  of  marriages  by  that  title.  The  present 
Public  Health  Law  provides  in  section  3-a  for  a  divi- 
sion of  vital  statistics  in  the  Health  Department.  By 
section  4  the  Commissioner  of  Health  is  charged  with 
the  duty  of  obtaining^  collecting  and  preserving  such 
information  as  may  be  nsefnl  in  the  discharge  of  his 
duties  or  may  contribute  to  the  promotion  of  health 
or  the  security  of  life  in  the  State,  and  by  section  379 
of  said  Public  Health  Law  the  Commissioner  of  Health 
is  to  have  general  supervision  of  the  division  of  vital 
statistics  which  shall  be  established  by  the  Depart- 
ment of  Health. 

Article  3  of  the  Domestic  Relations  Law  relates  to 
the  solemnization,  proof  and  effect  of  marriage.  Sec- 
tion 13  thereof  requires  persons  intending  to  be  mar- 
ried to  obtain  a  license  therefor.  Section  14  prescribes 
the  form  of  marriage  license;  section  15  recites  the 
facts  to  be  ascertained  and  recorded  by  the  clerk 
before  issuing  the  license. 

Section  19  of  the  Domestic  Relations  Law  requires 
each  town  or  city  clerk  to  keep  a  book  and  therein 
record  all  affidavits,  statements,  consents  and  licenses, 
together  with  the  certificate  attached  showing  the  per- 
formance of  the  marriage  ceriemony.  On  or  before 
the  fifteenth  day  of  each  month  the  said  town  or  city 
clerk  is  required  to  file  in  the  office  of  the  clerk  of  the 
county  in  which  the  city  or  town  may  be  situated  the 
original  of  each  affidavit,  statement,  consent,  license 
and  certificate  which  have  been  filed  or  made  before 
him  during  the  preceding  month.  By  force  of  section 
20  of  said  law  the  county  clerk  of  each  county  except 
the  counties  included  within  the  city  of  New  York  is 
required  to  keep  a  copy  and  index  in  a  book  kept  in 
his  office  for  that  purpose  each  statement,  affidavit, 
consent  and  license  together  with  the  certificate 
thereto  attached  showing  the  performance  of  the  mar- 
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riage  ceremony  filed  in  his  office  and  during  the  first 
twenty  days  of  the  months  of  January,  April,  July 
and  October  of  each  year  is  required  to  transmit  to  the 
State  Department  of  Health  at  Albany,  New  York,  all 
original  affidavits,  statements,  consents  and  licenses 
with  certificates  attached  filed  in  his  office  during  the 
three  months  preceding  the  date  of  such  report, 
together  with  all  original  contracts  of  marriage  made 
and  recorded  in  his  office,  which  record  shall  be  kept 
on  file  and  properly  indexed  by  the  State  Department 
of  Health.  Section  21  of  the  Domestic  Relations  Law 
directs  the  State  Department  of  Health  to  furnish 
blank  forms  for  marriage  licenses  and  certificates  and 
also  proper  books  for  registration  ruled  for  the  items 
contained  in  said  forms  and  also  blank  statements  and 
affidavits  and  such  other  blanks  as  shall  be  necessary 
to  comply  with  the  provisions  of  said  article  3  of  the 
Domestic  Relations  Law. 

Through  the  operation  of  the  provisions  of  the  Pub- 
lic Health  Law  and  the  Domestic  Relations  Law  the 
State  Department  of  Health  is  made  the  final  reposi- 
tory of  the  original  certificates  of  births,  marriages 
and  deaths.  Its  duty  with  respect  to  these  original 
certificates  of  births,  marriages  and  deaths,  is  defined 
generally  in  the  provisions  of  the  Public  Health  Law, 
whereby  a  division  of  vital  statistics  is  established  in 
the  Department  of  Health,  and  the  Commissioner  of 
Health  is  directed  to  obtain,  collect  and  preserve  such 
information  relating  to  mortality  and  health  as  may 
be  useful  in  the  discharge  of  his  duties  or  may  con- 
tribute to  the  promotion  of  health  or  the  security  of 
life  in  the  State,  and  also  in  the  general  supervising 
powers  over  the  division  of  vital  statistics  conferred 
upon  the  State  Commissioner  of  Health. 

The  duty  imposed  upon  the  State  Department  of 
Health  with  respect  to  registration  of  births  and 


540  State  Depaktment  Reports 


[VoL  26]  Attorney-General 


deaths  is  specifically  outlined  in  the  provisions  of 
article  20  of  the  Public  Health  Law,  and  the  similar 
duty  to  provide  books  and  forms  and  blanks  for  the 
recording  of  marriage  certificates  and  properly  file, 
record  and  index  the  same  is  enjoined  upon  the  State 
Department  of  Health  by  the  provisions  of  sections 
20  and  21  of  the  Domestic  Relations  Law. 

The  provision  contained  in  section  7  of  chapter  322 
of  the  Laws  of  1880,  which  statute  first  created  a 
State  Board  of  Health,  directing  the  establishment  of 
a  central  bureau  for  the  registration  of  vital  statistics 
at  the  capital  of  the  State  and  defining  as  a  duty  of 
the  State  Board  of  Health  the  supervision  of  the  State 
system  of  the  registration  of  marriages,  births  and 
deaths  and  the  registration  of  prevalent  diseases,  is 
substantially  incorporated  in  the  present  Public 
Health  Law.  The  provisions  of  the  laws  hereiuJbefore 
quoted  up  to  the  enactment  of  the  Public  Health  Law 
with  its  amendments  to  date,  that  related  to  matters 
contained  in  said  chapter  322  of  the  Laws  of  1880, 
though  in  terms  repealing  preceding  statutes,  were, 
as  far  as  the  subject  matter  of  the  legislation  con- 
tained therein,  a  substantial  re-enactment  of  pro- 
visions of  prior  laws,  and  such  provisions  of  the 
present  Public  Health  Law  that  are,  in  effect  sub- 
stantial re-enactments  of  portions  of  prior  statutes, 
are  to  be  construed  as  a  continuation  of  the  provisions 
of  such  prior  laws  and  not  as  new  enactments.  Gen. 
Const.  Law,  §  95;  Matter  of  Prime,  136  N.  Y.  347. 
And  in  this  respect  there  are  other  provisions  of  the 
present  Public  Health  Law  which  are  substantial  re- 
enactments  of  some  of  the  provisions  contained  in 
chapter  322  of  the  Laws  of  1880  and  acts  passed  sub- 
sequent to  and  amendatory  to  said  chapter.  The 
Commissioner  of  Health  is  by  section  10  of  the  present 
Public  Health  Law  charged  with  the  performance  of 
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all  the  duties  imposed  by  law  upon  the  State  Board 
of  Health,  or  any  member,  committee  or  officer 
thereof,  including  the  secretary,  and  this  section  fur- 
ther provides  that  wherever  the  term  '*  board  of 
health  *'  occurs  or  any  reference  is  made  thereto,  in 
any  law,  it  shall  be  deemed  to  mean  or  refer  to  the 
present  State  Health  Department. 

Section  391  of  the  present  Public  Health  Law  reads 
in  part  as  follows: 

**  §  391.  Certified  copies  of  records;  State  com- 
missioner of  health  to  furnish.  The  etate  commis- 
sioner of  health  may,  upon  request,  supply  to  any 
applicant  a  certified  copy  of  the  record  of  any  birth 
or  death  registered  under  the  provisions  of  this 
act    •    •    *.'' 

The  act  referred  to  is  the  present  Public  Health 
Law  which  is  in  itself  a  continuation  of  the  State 
Department  of  Health  and  the  officer  or  Commissioner 
of  Health  as  constituted  by  prior  statutes  (§  2)  and 
also  a  continuation  of  all  statutes  referring  to  the 
State  Board  of  Health  which  was  the  immediate  pre- 
decessor of  the  present  State  Department  of  Health 
not  repealed  expressly  or  by  impEcation  (§  15). 
Interpreting  the  provisions  of  section  391  quoted 
above,  together  with  all  other  sections  of  the  present 
Public  Health  Law,  the  record  of  births  and  deaths 
mentioned  therein,  refers  to  all  such  records  under 
the  dominion  and  control  of  the  present  State  Depart- 
ment of  Health  or  the  Commissioner  of  Health  as 
record  items  of  vital  statistics  filed  and  recorded 
therein  since  the  enactment  of  the  statute  first  con- 
stituting the  State  Board  of  Health,  wherein  pro- 
vision was  made  for  the  establishing  at  the  capital  of 
the  State  of  a  central  bureau  of  vital  statistics,  down 
to  the  present  time. 

The  records  of  marriages,  births  and  deaths,  filed 
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and  recorded  with  the  State  Department  of  Health, 
or  its  predecessor,  the  State  Board  of  Health,  are 
public  records  and  section  66  of  the  Public  Offic?ers 
Law  is  properly  applicable  to  such  records.  Said 
section  66  of  the  Public  Oflficers  Law  provides: 

**  §  66.  Persons  having  custody  of  papers  in  public 
oflBces  to  search  files  and  make  transcripl;^.  A  person 
having  the  custody  of  the  records  or  other  papers  in 
a  public  office,  within  the  state,  must,  upon  request, 
and  upon  payment  of,  or  offer  to  pay,  the  fees  allowed 
by  law,  or,  if  no  fees  are  expressly  allowed  by  law, 
fees  at  the  rate  allowed  to  a  county  clerk  for  a  similar 
service,  diligently  aearch  the  files,  papers,  records, 
and  dockets  in  his  office ;  and  either  make  one  or  more 
transcripts  therefrom,  and  certify  to  the  correctness 
thereof,  and  to  the  search,  or  certify  that  a  document 
or  paper,  of  which  the  custody  legally  belongs  to  him, 
can  not  be  found. '* 

The  duties  imposed  by  the  section  last  quoted 
include,  within  their  scope,  searching,  transcribing  or 
certifying  with  respect  to  all  the  records  on  file  under 
the  dominion  and  control  of  the  official  having  the 
legal  custody  of  such  papers  as  may  have  been  filed! 
and  recorded  pursuant  to  law,  and  by  force  of  this 
section  66  of  the  Public  Officers  Law  the  head  of  the 
State  Department  of  Health,  or  a  person  to  whom  the 
duty  could  be  lawfully  delegated,  is  charged  with  the 
duty  of  making  and  certifying  a  transcript,  and 
searching  upon  the  request  of  a  person  lawfully 
entitled  to  such  transcript  or  certificate  as  to  the 
result  of  a  search  with  respect  to  the  files  and  records 
in  their  entirety  now  in  the  custody  and  under  the 
dominion  and  control  of  the  State  Department  of 
Health,  as  items  of  vital  statistics. 

Though  the  power  and  authority  to  certify  as  to 
records  of  births  and  deaths  conferred  upon  the  Com- 
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missioner  of  Health  by  section  391  of  the  Public 
Health  Law  is  so  conferred  by  force  of  the  words 
*'The  state  commissioner  of  health  may,  upon  request, 
supply  to  any  applicant  a  certified  copy  of  the  record 
of  any  birth  or  death,  •  •  •  »>  the  exercise  of  such 
power  and  authority  concerns  a  matter  of  public  inter- 
est and  in  certain  instances  affects  the  rights  of  indi- 
viduals and  the  permissive  words  of  this  section  are 
to  be  deemed  mandatory  and  *'  may  **  shall  be  con- 
strued to  mean  '*  must  *^  where  the  request  for  such 
a  certification  is  made  by  a  person  lawfully  entitled 
to  such  a  certification.  People  ex  rel.  Reynolds  v. 
Common  Council  of  the  City  of  Buffalo,  140  N.  Y.  300 ; 
Matter  of  Lauterjung,  48  N.  Y.  Super.  Ct.  308.  Sec- 
tion  66  of  the  Public  OflScers  Law  quoted  above  would 
also  serve  by  the  operation  of  its  provisions  to  render 
the  power  and  authority  conferred  upon  the  State 
Commissioner  of  Health  by  section  391  of  the  Public 
Health  Law  a  mandatory  duty  and  not  simply  per- 
missive or  discretionary. 

The  Legislature  has  imposed  upon  the  Public 
Health  Council  and  the  Commissioner  of  Health  the 
duty  of  securing  an  efiicient  administration  of  so  much 
of  the  Public  Health  Law  as  relates  to  the  registra- 
tion of  births  and  deaths  as  provided  for  in  article  20 
of  the  Public  Health  Law  and  has  conferred  upon  the 
Public  Health  Council  and  the  Commissioner  of 
Health  power  and  authority  in  matters  pertaining  to 
the  enforcement  of  the  provisions  of  said  article  20 
of  the  Public  Health  Law  conducive  to  a  proper  dis- 
charge of  the  duty  so  imposed. 

Section  370  of  the  Public  Health  Law  in  part  pro- 
vides: '*  The  public  health  council  may  establish  such 
rules  and  regulations  supplementary  to  the  pro- 
visions of  this  article  (article  20)  and  not  inconsistent 
therewith,  as  it  may  deem  necessary  from  time  to 
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time,  in  relation  to  the  registration  of  birthe  and 
deaths.  Such  rules  and  regulations  shall  be  observed 
by  all  authorities  upon  whom  duties  are  imposed  by 
this  article  in  connection  with  the  registration  of 
births  and  deaths."  All  registrar^  are  persons  npon 
whom  duties  are  imposed  by  article  20  of  the  Publio 
Health  Law. 

Section  393  of  the  Public  Health  Law  specifically 
charges  each  registrar  with  a  strict  enforcement  of 
the  provisions  of  said  article  20  under  the  supervision 
and  direction  of  the  State  Commissioner  of  Health, 
and  in  addition  provides:  '^  The  state  commissioner 
of  health  is  hereby  charged  with  the  thorough  and 
eflBcient  execution  of  the  provisions  of  this  article 
(article  20)  in  every  part  of  th«  state  and  is  hereby 
granted  supervisory  powers  over  registrars,  deputy 
registrars,  and  sub-registrars,  to  the  end  that  all  of 
its  requirements  shall  be  uniformly  complied  with.'' 

The  source  of  the  general  authority  conferred  upon 
the  Public  Health  Council  is  found  in  section  2-b  of 
the  Public  Health  Law,  wherein  it  is  provided :  '  *  The 
public  health  council  shall  have  power  by  the  affirma- 
tive vote  of  a  majority  of  its  members  to  establish 
and  from  time  to  time  amend  sanitary  regulations, 
hereinafter  called  the  sanitary  code  •  •  •.  The 
sanitary  code  may  deal  with  any  matters  affecting  the 
security  of  life  or  health  or  the  preservation  and 
improvement  of  public  health  in  the  state  of  New 
York,  and  with  any  matters  as  to  which  jurisdic- 
tion is  hereinafter  conferred  upon  the  public  health 
council.    *    •    •'* 

The  Public  Health  Law  in  its  entirety  is  legislation 
affecting  the  security  of  life  and  health  and  the  pres- 
ervation and  improvement  of  public  health  within  the 
State  of  New  York,  and  under  the  general  authority 
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granted  to  the  Public  Health  Council  to  provide  regu- 
lations that  may  deal  with  any  matter  affecting  the 
security  of  life  or  health  or  the  preservation  and 
improvement  of  public  health  within  the  State  6i  New 
York  there  was  included  within  the  scope  of  such 
authority  the  right  to  adopt  regulations  relating  to 
the  matter  of  vital  statistics  and  the  division  of  vital 
statistics,  established  and  maintained  by  the  express 
mandate  of  the  Public  Health  Law. 

The  regulations  of  the  Public  Health  Council  neces- 
sarily could  not  conflict  with  any  positive  law  or  oper- 
ate to  defeat,  restrict  or  limit  a  right  established  by 
the  express  enactment  of  the  Legislature. 

In  discussing  the  power  and  authority  of  the  State 
Department  of  Health  or  its  officials  or  the  Public 
Health  Council  to  regulate  the  manner  in  which  the 
records  filed  and  recorded  as  vital  statistics  should  be 
inspected  or  certified  transcripts  thereof  issued,  it  is 
pertinent  to  point  out  that  the  matters  of  such  record 
do  not  constitute  a  minute  or  record  of  the  acts  or 
proceedings  of  a  public  official,  body  or  commission, 
or  a  public  office.  They  are  entirely  the  record  of 
matters  personal  to  the  citizen  or  citizens  who  is  or 
are  described  in  the  information  filed  as  a  record  item 
of  vital  statistics. 

In  the  absence  of  any  statute  whatsoever  relating 
to  the  matters  of  record  in  the  State  Department  of 
Health  the  officials  having  charge  of  the  administra- 
tion of  said  department  might  in  the  exercise  of  a 
wise  discretion  either  withhold  or  permit  the  inspect 
tion  or  disclosure  of  any  of  the  records  of  their  depart- 
ment, depending  upon  whether  they  can  be  convinced 
that  such  inspection  or  disclosure  is  for  a  legitimate 
purpose  or  not.  American  District  Telegraph  Co.  v. 
Woodbury,  127  App.  Div.  455. 

The  provisions  of  section  66  of  the  Public  Officers 
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Law  relating  to  searching  of  records  of  a  public  office 
and  certifying  transcripts  of  such  records  and  section 
391  of  the  Public  Health  Law  relating  to  certified 
copies  of  births  and  deaths  impose  a  duty  on  the 
department  of  health  to  issne  anch  certified  copies  or 
search  the  records  of  said  department. 

In  construing  these  sections,  however,  it  must  be 
assumed  that  they  were  enacted  with  knowledge  on 
the  i>art  of  the  Legislature  of  the  existence  and  scope 
of  the  old  laws  or  other  laws  in  force  and  that  there 
was  no  intention  to  repeal  the  old  laws  in  enacting 
the  new  law  unless  express  words  to  that  effect  were 
used  or  unless  the  new  law,  after  every  reasonable 
construction,  is  in  terms  so  repugnant  to  the  old  law 
that  both  cannot  be  given  effect*  Davis  v.  Supreme 
Lodge,  165  N.  Y.  159. 

There  is  nothing  in  section  66  of  the  Public  Officers 
Law  not  in  section  391  of  the  Public  Health  Law? 
which  is  repugnant  to  or  that  would  operate  to  repeal 
the  provisions  of  the  Public  Health  Law  relating  to 
power  and  authority  of  Public  Health  Council  to  enact 
rules  and  regulations  relating  to  the  records  of  its 
office  compiled  as  records  of  vital  statistics  generally 
and  its  specific  authority  to  establish  rules  and  regu- 
lations in  relation  to  the  registration  of  births  and 
deaths. 

The  right  to  the  inspection  of  public  documents 
was  discussed  in  the  case  of  Matter  of  Eag<m,  205  N. 
Y.  147.  In  that  particular  case  the  public  records 
concerned  were  the  minutes  of  the  proceedings  of 
municipal  board  relating  to  a  matter  in  the  line  of  its 
official  duties  and  the  right  of  inspection  was  claimed 
pursuant  to  the  provisions  of  section  51  of  the  Gen- 
eral Municipal  Law.  In  both  of  these  particulars  the 
records  of  the  Department  of  Health,  filed  and 
recorded  in  the  division  of  vital  statistics,  differ  from 
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records  mentioned  in  the  case  last  cited  as  section  51 
of  the  General  Municipal  Law  does  not  apply  to  the 
State  Department  of  Health  nor  are  the  records  in: 
the  division  of  vital  statistics  records  of  the  proceed- 
ings or  acts  of  any  public  oflScial,  board  or  office.  The 
right  to  the  inspection  upheld  in  the  case  of  Matter 
of  Eagan,  205  N.  T.  147,  was  upheld  upon  the  groimd 
that  the  party  seeking  such  inspection  disclosed  in  his 
application  for  such  an  inspection  that  the  inspection 
was  sought  for  a  legitimate  purpose;  the  moving 
papers  showing  the  applicant  to  be  a  tax]>ayer  and  a 
person  who  came  within  the  provisions  of  section  51 
of  the  General  Municipal  Law,  and  the  Legislature 
having  by  statute  made  provision  for  the  maintenance 
of  an  action  by  a  taxpayer  to  prevent  waste  of  or 
injury  to  the  property  of  a  muniotpal  corporation  and 
this  status  of  the  taxpayer  gave  hini  a  legitimate 
interest  in  respect  to  the  contents  of  any  public  doea- 
ment  that  would  be  serviceable  to  him  in  the  prosecn- 
tion  of  such  a  .suit  as  the  law  would  authorize  the 
taxpayer  to  bring. 

The  right  to  certification  of  any  of  the  records  in 
the  division  of  vital  statistics  in  the  State  Depart- 
ment of  Health  or  a  certificate  as  to  the  result  of  a 
search  thereof  under  section  66  of  the  Public  Officers 
Law,  is  to  be  determined  with  due  regard  to  the  par- 
ticular rights  of  each  applicant  who  may  make  appli- 
cation for  such  certification  or  search.  Said  section 
does  not  confer  the  right  to  demand  a  transcript  or 
certify  as  to  the  result  of  a  search  upon  the  part  of 
an  applicant  who  cannot  specify  a  right  or  remedy 
or  a  legitimate  purpose  to  be  served  thereby.  Matter 
of  Lord,  167  N.  Y.  398. 

With  respect  to  the  information  contained  in  cer^ 
tificates  of  death  filed  in  the  bureau  of  vital  statistics 
relating  to  causes  of  death,  considerations  of  public 
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policy  and  the  provisions  of  section  834  of  the  Code 
of  Civil  Procedure  forbid  the  indiscriminate  dis- 
closure of  so  much  of  said  information  as  might  have 
been  obtained  through  the  confidential  relations  of 
physician  and  patient.  Davis  v.  Supreme  Lodge,  165 
N,  T.  159. 

In  Matter  of  Allen,  148  App.  Div.  26,  an  application 
was  made  to  examine  certain  records  of  the  depart- 
ment of  health  in  the  city  of  New  York,  the  applicant 
basing  his  right  to  such  inspection  squ«arely  on  his 
right  as  a  taxpayer  under  a  publicity  statute  quoted 
in  the  opinion.  The  court  in  its  opinion  deciding  the 
merits  of  the  application  discussed  the  construction  of 
the  so-called  publicity  statutes  in  general,  aside  from 
the  special  statutes  interpreted  in  the  case,  as  follows: 
**  Publicity  statutes  similar  to  the  one  relied  upon  by 
the  respondent  are  common  in  this  country,  and  they 
are  usually  couched  in  broad  terms,  but  it  is  generally 
held  that  even  under  siich  statutes  the  individual 
seeking  an  inspection  must  sho-y  that  the  information 
is  sought  for  some  legitimate  and  specific  purpose, 
and  that  the  gratification  of  mere  curiosity  or  some 
speculative  purpose  will  not  suffice.  What  will  be 
deemed  a  sufficient  reason  for  the  examination  of  any 
specified  records  must  depend  in  each  case  upon  its 
own  peculiar  circumstances.  The  department  of 
health,  whose  records  relator  seeks  to  examine,  differs 
in  many  respects  from  other  municipal  departments. 
In  consequence  of  the  nature  of  its  duties  it  becomes 
the  repository  of  the  records  concerning  the  most 
intimate  affairs  of  the  individuals  resident  within  the 
limits  of  the  municipality,  and  among  these  records 
are  doubtle<*s  to  be  found  many  matters  of  no  real 
public  interest,  but  which  might,  if  disclosed  to  whom- 
soever sought  to  examine  them,  be  used  for  sinister 
or  unworthy  motives.*' 


Construction  of  Pub.  Health  Law,  §§  370,  391    549 

Attorney-General  [Vol.  26] 


The  application  to  so  inspect  the  records  discussed 
in  the  preceding  case  was  denied  and  the  decision  of 
the  Appellate  Division  denying  said  inspection  was 
aflSrmed  by  the  Court  of  Appeals.  Matter  of  Allen, 
205  N.  Y.  158.  The  affirmance  was  in  accordance  with 
a  construction  of  a  special  statute  affecting  New  York 
city  hoard  of  health. 

Under  the  provisions  of  the  Public  Health  Law  the 
Public  Health  Council  has  authority  to  adopt  rules 
and  regulations  delBning  under  what  circumstances 
the  records  of  the  division  of  vital  statistics  in  thef 
Department  of  Health  may  be  inspected,  and  tran- 
scripts from  such  records  or  searches  thereof  shall  be 
made,  where  such  rules  and  regulations  have  for  their 
aim  that  the  purposes  of  the  law  in  establishing  al 
division  of  vital  statistics  shall  be  fully  subserved  but 
not  subverted,  and  in  particular  have  the  authority 
to  provide  that  no  inspection,  transcript  or  search  of 
its  record  shall  be  made  without  facts  being  disclosed 
to  indicate  that  the  application  for  such  inspection, 
transcript  or  search  is  for  a  legitimate  purpose. 

Section  370  of  the  Public  Health  Law,  by  its  express 
terms  renders  it  obligatory  upon  fflie  part  of  all  local 
registers  to  conform  to  any  and  all  regulations  which 
the  Public  Health  Council  might  adopt  in  connection 
with  the  registration  of  births  and  deaths,  and  such 
regulations  as  the  Public  Health  Council  might  adopt 
relative  to  the  inspection  or  certification  of  transcripts 
from'  or  searching  of  the  records  of  births  and  deaths 
would  include  such  records  in  the  offices  of  local 
registrars. 

The  records  of  marriages  in  the  offices  of  ,the  sev- 
eral town,  city  and  county  clerks  are  filed  and  recorded 
therein  pursuant  to  provisions  of  the  Domestic  Rela- 
tions Law. 

Section  19  of  the  Domestic  Relations  Law  speci- 
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fioally  provides  that  ,the  book  containing  the  record 
of  the  aflSd«avits,  statements,  consents,  licen-se  and  cer- 
tificate showing  the  performance  of  t/he  marriage 
ceremony,  kept  as  required  by  the  provisions  of  this 
section  by  the  city  or  town  clerk,  shall  be  preserved 
as  part  of  the  public  records  of  his  office  and  open  to 
public  inspection.  He  is  further  authorized  to  niake 
a  search  of  such  records  and  certify  as  to  the  result 
of  the  same  upon  the  payment  of  'a  specified  fee 
Kherefor. 

Section  51  of  the  General  Municipal  Law  is  appli- 
cable to  the  records  relating  to  marriages  in  the 
offices  of  city,  town  and  county  clerks  and  reads  as 
follows : 

**  §  51.  *  •  •  All  books  of  minutes,  entry  or 
account,  and  the  books,  bills,  vouchers,  checks,  con- 
tracts or  other  papers  connected  with  or  used  or  filed 
in  the  office  of,  or  with  any  officer,  board  or  commis- 
sion acting  for  or  on  behalf  of  any  county,  town, 
village,  or  municipal  corporation  of  this  state  are 
hereby  declared  to  be  public  records,  and  shall  be 
open,  subject  to  reasonable  regulations  to  be  pre- 
scribed by  the  officer  having  custody  thereof,  to  the 
inspection  of  any  taxpayer.  .  •    •    •  *' 

The  records  relating  to  marriages  collected  and 
preserved  in  the  offices  of  city  and  town  clerks  are,  by 
express  provision  of  section  19  of  the  Domestic  Bela- 
tions  Law,  to  be  open  to  public  inspection  iand  through 
the  operation  of  section  51  of  the  General  Municipal 
Law  all  the  records  of  city,  town  and  county  clerks 
are,  subject  to  reasonable  regulations,  open  to  the 
inspection  of  any  taxpayer,  which  inspection  so  pro- 
vided for  would  necessarily  include  the  marriage  rec- 
ords in  the  several  offices  of  city,  town  or  county 
clerks. 

The  clerks  of  the  several  towns,  cities  and  counties 
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of  the  State  are  in  no  sense  subordinates  of  the  State 
Department  of  Health  other  than  in  such  instances 
where  a  city  or  town  clerk  may  perform  the  duties 
of  a  registrar  under  article  20  of  the  Public  Health 
Law. 

The  right  ^of  public  inspection  granted  under  sec- 
tion 51  of  the  General  Mimicipal  Law  of  records  in 
the  offices  of  city,  town  or  county  clerks  is  limited 
only  by  such  reasonable  regulations  as  the  head  of 
either  of  these  several  offices  may  prescribe.  No  regu- 
lation could  be  deemed  authorized  which  would  serve 
to  defeat  the  purpose  of  the  statute  in  permitting 
public  inspection  of  the  records,  lawfully  filed  and 
recorded  in  the  office  of  the  city,  town  or  county 
clerks.  On  the  other  hand  it  is  to  be  assumed  that  the 
Legislature  eiiiacted  section  51  of  the  General  Munic- 
ipal Law  and  section  19  of  the  Domestic  Relations 
Law  with  the  knowledge  of  the  decisions  of  the  courts 
confiftruing  similar  publicity  statutes  in  general, 
unless  it  expressly  appears  in  said  statutes  that  the 
construction  given  by  the  courts  as  to  effect  of  sim- 
ilar statutes  was  not  intended.  Pouch  v.  Prudential 
Ins.  Co.,  204  N.  Y.  281.  There  is  no  language  in  either 
section  19  of  the  Domestic  Relations  Law  or  section 
51  of  the  General  Municipal  Law  that  would  indicate 
that  the  Legislature  intended  that  said  sections  were 
to  be  interpreted  in  a  manner  different  from  the  con- 
struction given  by  the  .courts  theretofore  to  statutes 
couched  in  similar  language  and  enacited  to  serve  a 
similar  general  purpose.  The  quoted  portion  of  the 
opinion  of  the  court  in  Matter  of  Allen,  148  App.  Div. 
26,  hereinbefore  set  forth  ,would  apply  to  the  records 
relating  to  marriages  filed  by  law  in  the  offices  of  the 
city,  town  or  county  derks.  The  X^egislature  intendfed 
that  the  inspection  provided  for  in  section  51  of  the 
General  Municipal  Law  should  be  subject  to  reasonable 
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regalation;  otherwise  the  power  to  describe  reason- 
•able  regulations  respecting  the  inspection  of  public 
records  would  not  have  been  conferred  upon  the 
officer  having  the  custody  of  such  records,  as  it  was 
80  conferred  by  the  express  provision  of  section  51 
of  the  General  Municipal  Law. 

In  view  of  the  decisions  of  the  courts  construing 
publicity  statutes  in  general,  section  19  of  the  Domes- 
tic Eelations  Law  and  the  language  of  section  51  of 
the  Gteneral  Municipal  Law,  granting  authority  to  the 
officer  having  the  custody  of  the  records  to  prescribe 
reasonable  regulations  with  respect  to  the  inspection 
of  such  records,  the  city,  towTi  or  county  clerk,  ii»ay 
mafce  regulations  with  respect  to  the  issuing  tran- 
scripts from  or  the  inspection  of  the  records  in  their 
respective  offices  relating  to  marriages  as  may  insure 
that  such  transcripts  be  issued  or  inspection  nmde  for 
a  legitimate  purpose,  and  not  merely  for  the  gratifi- 
cation of  curiosity  or  for  speculative  purposes. 

Section  391  of  the  Public  Health  Law  provides  for 
the  j)ayment  of  a  fee  of  one  dollar  to  the  State  Com- 
missioner of  Health  for  a  certified  copy  of  the  record 
of  any  birth  or  death.  For  any  search  of  the  files  and 
records,  when  no  certified  copy  is  made,  the  State 
Commissioner  of  Health  is  entitled  to  the  sum  of  fifty 
cents  an  hour  or  fractional  part  of  an  hour  spent  in 
such  search.  The  files  and  records  referred  to  in  this 
section  include  all  files  and  records  under  the  domin- 
ion and  control  of  the  State  Department  of  Health  as 
constituting  the  items  of  vital  statistics,  under  the 
supervision  of  the  State  Department  of  Health  or  the 
Commissioner  of  Health  filed  or  recorded  since  the 
time  of  the  .creation  of  the  central  bureau  of  vital 
statistics  under  the  first  statute  creating  the  State 
Board  of  Health  in  1880. 

There  is  no  express  statute  determining  the  fees 
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payable  to  the  State  Commissioner  of  Health  for  cer- 
itification  of  or  search  of  the  flies  and  records  of  the 
Department  of  Health  relating  to  manages. 

Section  66  of  the  Public  Officers  Law  provides  that 
a  person  having  the  custody  of  papers  in  a  public 
office  shall  be  paid  the  fees  allowed  by  law  for  a 
transcript  therefrom  or  a  search  thereof  and  if  no 
fees  are  allowed  by  law,  euch  a  person  may  receive 
and  collect  the  same  fees  as  a  county  clerk  might  law- 
fully charge  for  a  similar  service. 

Section  3304  of  the  Code  of  Civil  Procedure  in 
prescribing  the  amount  of  fees  of  county  clerks  gen- 
erally, among  other  provisions,  contains  the  follow- 
ing: **  For  a  copy  of  an  order,  record,  or  other  paper, 
entered  or  filed  in  his  office,  eight  cents  for  each  folio. 
•  *  *  For  searching  and  certifying  the  title  to,  and 
incumbrances  upon  real  property,  for  each  year  for 
which  the  search  is  made,  for  each  name,  and  each 
kind  of  conveyance  or  lien,  five  cents." 

Section  3305-a  of  the  Code  of  Civil  Procedure 
referring  to  the  fees  of  the  county  clerk  provides 
that  the  minimum  total  charge  for  certification  or 
exemplification  in  all  cases  shall  be  twenty-five  cents. 

The  certification  of  a  record  of  a  marriage  would 
entitle  the  State  Commissioner  of  Health  to  a  mini- 
mum fee  of  twenty-five  cents  therefor,  with  the  right 
to  charge  at  the  rate  of  eight  cents  per  folio  for  such 
certified  copy  of  the  record  of  a  marriage  filed  or 
recorded  with  the  State  Department  of  Health. 

For  a  search  of  the  records  of  the  Department  of 
Health  the  Commissioner  of  Health  would  be  entitled 
to  charge  at  the  rate  of  five  .cents  a  year  for  each 
name  searched  against,  that  being  the  fee  allowed  to 
county  clerks  in  searching  the  title  to  real  property, 
and  this  searching  the  title  to  real  property  being  a 
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service  similar  to  searching  for  a  jnarriage  record, 
both  consisting  of  an  inquiry  against  persons  byname. 
The  records  relating  to  marriages  for  which  this 
charge  could  be  made,  includes  all  the  records  of  mar- 
riages that  are  a  -componeint  part  of  the  vital  statistics 
in  the  State  Department  of  Health  filed  or  recorded 
therein  since  1880. 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law  Made  by  Maja 
NoBMAN,  Widow,  on  Behalf  of  Herself,  on  Account 
of  the  Death  of  Louis  Norman,  Deceased,  against 
Merritt  &  Chapman  Wrecking  Company,  Employer, 
and  New  Amsterdam  Casualty  Company,  Insurance 
Carrier 

Death  Case  No.  69637 

(State  Industrial  Board,  November  2,  1921) 

Deceased  employed  on  a  Ugliter  nsed  for  dock  constraction  not 
engaged  in  a  maritime  contracfe — ^award  made. 

Deceased,  who  was  employed  on  a  lighter  which  was 
being  used  in  the  construction  of  a  reinforced  concrete  bulk- 
head in  New  York  bay,  while  attempting  to  cross  a  gangplank 
extended  between  the  lighter  and  a  pile  driver,  slipped  and 
fell  overboard  and  was  drowned.  Held,  that  the  deceased  was 
not  engaged  in  a  maritime  contract 

On  February  3,  1918,  Louis  Norman  was  employed 
as  a  watchman  by  the  Merritt  &  Chapman  Wrecking 
Company,  the  employer  herein,  and  while  engaged  in 
the  regular  course  of  his  employment,  he  left  the 
engine  room,  which  was  located  on  the  lighter  boat, 
and  crossed  over  to  a  pile  driver,  which  was  alongside 
of  the  said  lighter.  He  then  started  back  from  the 
pile  driver  by  way  of  the  wooden  piles  upon  which 
there  was  a  boardwalk  which  led  to  the  lighter.    In 
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order  to  get  on  the  lighter,  he  had  to  cross  a  gang- 
plank which  was  laid  on  one  of  the  concrete  blocks 
and  extended  to  the  lighter,  and  while  attempting  to 
cross  this  gangplank,  he  slipped  and  fell  overboard 
and  was  drowned. 

The  claim  for  death  benefits  came  on  before  the 
State  Indnstrial  Commission  at  its  office,  New  York 
city,  N.  Y.,  on  June  17,  1918,  July  1,  1918,  Jnly  29, 
1918,  September  9,  1918,  December  9,  1918,  January 
6,  1919,  May  19,  1919,  and  June  2,  1919.  The  State 
Industrial  Commission  awarded  death  benefits  to  the 
claimant  herein,  and  the  employer  and  insurance  car- 
rier appealed  from  the  said  award  to  the  Appellate 
Division  of  the  Supreme  Court,  Third  Department.  • 
The  said  appeal  was  duly  heard  by  the  said  court  at  a 
term  thereof,  held  on  the  11th  day  of  November,  1919, 
and  the  said  court  unanimously  affirmed  said  award. 
On  the  26th  day  of  November,  1919,  the  State  Indus- 
trial Commission  made  the  order  of  the  said  Appellate 
Division  the  order  of  said  Commission  affirming  the 
award  previously  made  to  the  claimant  herein. 

A  motion  was  thereafterwards  made  by  the 
employer  and  insurance  carrier  for  leave  to  appeal 
from  the  said  decision  of  the  Appellate  Division  to 
the  Court  of  Appeals,  which  motion  was  denied. 

After  the  Supreme  Court  of  the  United  Sates  had 
handed  down  its  decision  in  Knickerbocker  Ice  Com* 
pony  V.  Stewart,  253  U.  S.  149,  the  insurance  car- 
rier and  employer  herein  ceased  paying  compen- 
sation to  the  claimant  herein,  on  the  award  herein- 
above made  to  claimant,  on  the  ground  that  the  State 
Industrial  Commission  was  without  jurisdiction,  at 
the  time  that  the  previous  award  had  been  made, 
because  the  deceased  at  the  time  of  his  death  was 
engaged  in  a  maritime  contract,  and  met  his  death  in 
maritime  territory. 
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The  attorney  for  the  claimant  herein  thereafter- 
wards  made  application  that  the  Commission  hold  a 
further  hearing  on  this  claim  that  it  might  make  a 
further  determination,  in  view  of  the  recent  decision 
hereinabove  referred  to. 

This  claim  came  on  again  for  further  hearing 
before  the  State  Industrial  Board  at  its  office  at  New 
York  city,  N,  Y.,  on  June  1,  1921,  and  after  said  hear- 
ing, the  carrier  was  directed  by  the  said  State  Indus- 
trial Board  to  continue  paying  compensation,  at  the 
same  time  holding  that  the  deceased,  in  this  case,  was 
not  engaged  in  a  maritime  contract  at  the  time 
he  died.  Upon  receiving  the  decision  of  the  Board 
after  the  hearing  held  on  June  1,  1921,  the  employer 
and  insurance  carrier  thereafterwards  made  an  appli- 
cation for  rehearing  of  this  claim,  and  at  a  meeting  of 
the  State  Industrial  Board  on  September  14, 1921,  the 
application  for  rehearing  by  the  employer  and  insur- 
ance carrier  was  denied,  and  the  previous  award 
heretofore  made  was  affirmed. 

From  this  decision  of  the  State  Industrial  Board 
the  employer  and  insurance  carrier  have  taken  this 
appeal. 

The  State  Industrial  Board  by  virtue  of  chapters 
50  and  60  of  the  Laws  of  1921  is  the  snccessor  of  the 
State  Industrial  Commission  in  this  case. 

Frederick  Mellor,  for  employer  and  insnranoe 
carrier. 

George  Pfeil,  for  claimant. 

By  the  Board. — ^AU  the  evidence  having  been  heard 
and  duly  considered,  the  State  Industrial  Board 
makes  its  conclusions  of  fact,  award  and  decisioni  as 
foUowf^: 
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On  February  3,  1918,  the  day  on  which  Louis 
Norman  sustained  the  injuries,  which  resulted  in  his 
death,  he  resided  at  183  Qreenpoint  avenue,  Brook- 
lyn, N.  Y.,  and  was  employed  by  Merritt  &  Chapman 
Wrecking  Company,  with  offices  and  principal  place 
of  business  at  No.  17  Battery  place,  New  York  city; 
said  company  being  engaged  in  the  business  of  con- 
struction contractors.  Louis  Norman  was  employed 
as  a  watchman. 

On  February  3,  1918,  the  General  Contracting  and 
Engineering  Company  had  a  general  contract  to  build 
a  reinforced  concrete  bulkhead  in  New  York  bay  at 
the  mouth  of  Kill  Van  KuU,  New  Brighton,  S.  I.  Part 
of  this  contract  was  sublet  by  it  to  the  Merritt  & 
Chapman  Wecking  Company  to  build  a  foundation 
and  set  concrete  blocks.  In  the  construction  of  this 
work  there  was  used  a  derrick  lighter  owned  by  the 
General  Contracting  and  Engineering  Company,  but 
which  was  turned  over,  together  with  the  entire  equip- 
ment and  crew,  to  the  Merritt  &  Chapman  Wreck- 
ing Company.  The  General  Contracting  and  Engi- 
neering Company  paid  the  crew  and  watchman  their 
wages,  and  the  Merritt  &  Chapman  Wrecking  Com- 
pany had  a  time-keeper  who  took  the  time  of  the  crew 
and  the  watchman,  and  the  amount  paid  them  by  the 
General  Contracting  and  Engineering  Company  was 
charged  to  the  Merritt  &  Chapman  Wrecking  Com- 
pany. The  Merritt  &  Chapman  Wrecking  Company 
had  full  control  over  the  said  crew  and  watchman. 

On  February  3,  1918,  while  the  said  Louis  Norman 
was  engaged  in  the  regular  course  of  his  employment, 
he  left  the  engine  room,  which  was  located  on  the 
lighter  boat,  and  crossed  over  to  a  pile  driver  which 
was  alongside  the  said  lighter.  He  then  started  back 
from  the  pile  driver  by  way  of  the  wooden  piles  upon 
which  there  was  a  boardwalk,  which  led  to  the  lighter. 
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In  order  to  get  on  the  lighter  he  had  to  cross  a  gang- 
plank which  was  laid  on  one  of  the  concrete  blocks 
and  extended  to  the  lighter,  and,  while  attempting  to 
cross  this  gangplank,  he  slipped  and  fell  overboard 
and  was  drowned. 

The  average  weekly  wage  of  Lonis  Norman  was  the 
snm  of  seventeen  dollars  and  thirty-one  cents. 

The  injuries  which  resulted  in  the  death  of  Lonis 
Norman  were  accidental  injuries,  and  arose  out  of 
and  in  the  course  of  his  employment. 

It  does  not  appear  whether  written  notice  of  death 
was  given  to  the  employer  within  the  time  prescribed 
by  section  18  of  the  Compensation  Law,  but  neither 
the  employer  nor  insurance  carrier  was  prejudiced  by 
such  failure,  if  any. 

Louis  Norman  left  him  surviving  Maja  Norman, 
widow,  aged  sixty-one  years,  the  claimant  herein. 

The  application  made  by  the  employer  and  insur- 
ance carrier  for  rehearing,  in  this  case,  is  hereby 
denied,  and  the  award  made  by  the  State  Industrial 
Commission  on  February  3,  1919,  notice  of  which 
award  was  mailed  to  the  parties  in  interest  on  Feb- 
ruary 17,  1919,  is  hereby  affirmed,  whereby  the 
Merritt  &  Chapman  Wrecking  Company,  insurance 
carrier,  and  New  Amsterdam  Casualty  Company, 
insurance  carrier,  were  directed  to  pay  to  Maja  Nor- 
man, widow  of  Louis  Norman,  deceased,  aged  sixty- 
one  years,  at  the  rate  of  five  dollars  and  nineteen 
cents  weekly,  during  widowhood,  with  two  years  *  com- 
pensation in  one  sum  upon  remarriage. 

Present  payment,  pursuant  to  said  award,  is  due 
and  payable  in  the  sum  of  $269.88  for  fifty-two  weeks, 
covering  period  from  February  3, 1918  to  February  2, 
1919.  Future  payments,  pursuant  to  said  award,  in 
the  sum  of  $10.38  are  to  be  made  every  two  weeks 
beginning  on  February  2,  1919,  during  the  time  set 
forth  in  the  preceding  paragraph. 
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The  failure,  if  any,  to  give  written  notice  of  death 
to  the  employer  within  the  time  prescribed  by  section 
18  of  the  Compensation  Law  is  hereby  excused  on  the 
ground  that  neither  the  employer  nor  insurance 
carrier  was  prejudiced  by  such  failure,  if  any. 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law  Made  by  Eliza- 
beth Gray,  Widow,  on  Account  of  the  Death  of 
Chablbs  Gray,  Deceased,  against  Hampton  Shops, 
Employer,  and  London  Gtjabanteb  and  AccmBHT 
Company,  Insurance  Carrier 

Death  Case  No.  1030861 

(State  Industrial  Board,  November  2,  1921) 

Heart  dlBeaae  aggravated  by  vniunial  gtrain  resulting  in  death- 
award  to  widow. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Board  at  its  ofBce,  124  East  Twenty-eighth 
street,  New  York  city,  N.  Y.,  on  November  23,  1920, 
April  26,  1921,  May  3,  1921,  and  September  13,  1921. 

The  State  Industrial  Board  by  virtue  of  chapters 
50  and  60  of  the  Laws  of  1921  is  the  successor  of  thei 
State  Industrial  Commission  in  this  case. 

William  Butler,  for  employer  and  insurance  carrier. 
Claimant  in  person. 

By  the  Boabd. — ^AU  the  evidence  having  been  heard 
and  duly  considered,  the  State  Industrial  Board 
makes  its  conclusions  of  fact,  and  award,  as  follows : 

On  October  26,  1920,  the  day  on  which  Charles 
Gray  sustained  the  injuries,  which  resulted  in  his 
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death  on  the  same  day,  he  resided  at  456  West  Forty- 
seventh  street,  New  York  city,  N.  Y.,  and  wa» 
employed  as  a  helper  on  a  truck  by  Hampton  Shoi>Sy 
with  office  and  principal  place  of  business  at  573 
Eleventh  avenue.  New  York  city,  N.  Y. ;  said  employer 
being  engaged  in  the  business  of  interior  decorators. 

On  October  26,  1920,  while  the  said  Charles  Gray 
was  engaged  in  the  regular  course  of  his  employ- 
ment, and  while  carrying  a  footboard  of  a  bed  up  a 
stairway  to  the  apartment  of  a  client  of  his  employer, 
and  having  reached  at  or  about  the  top  of  said  stair- 
way, he  toppled  over  and  fell  to  the  bottom,  where 
his  fellow-workmen  found  him  unconscious,  and 
where  he  died  fifteen  minutes  later. 

Prior  to  October  26,  1920,  deceased  suffered  with 
chronic  disease  of  the  heart. 

The  unusual  strain  to  which  the  deceased  was  sub- 
jected to  on  the  26th  day  of  October,  1920,  when  he 
had  to  carry,  for  his  employer,  a  piece  of  furniture 
up  the  stairway  to  the  apartment  of  his  employer's 
client,  so  activated  and  aggravated  his  previously 
diseased  heart  as  to  cause  the  museles  of  the  same 
to  collapse,  thereby  causing  the  death  of  deceased. 

The  injuries  which  resulted  in  the  d^ath  of  Charles 
Gray  were  accidental  injuries,  and  arose  out  of  and 
in  the  course  of  his  employment. 

The  average  weekly  wage  of  Charles  Gray  was  the 
sum  of  twenty-four  dollars. 

Charles  Gray  left  him  surviving  Elizabeth  Gray, 
widow,  aged  thirty-eight  years,  the  claimant  herein. 

Award  of  compensation  is  hereby  made  against 
Hampton  Shops,  employer,  and  London  Guarantee 
and  Accident  Company,  insurance  carrier,  to  Eliza- 
beth Gray,  widow  of  Charles  Gray,  deceased 
employee,  aged  thirty-eight  years,  at  the  rate  of 
seven  dollars   and  twenty   cents  per  week,   during 
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^dowhcd,  with  two  year,,  compensation  in  o« 
fliun  upon  remarriage. 

Present  payment,  pursuant  to  said  award,  is  due 
and  payable  in  the  sum  of  $288  for  a  period  of  forty 
weeks  from  October  26,  1920  to  August  2,  1921. 
Future  payments,  pursuant  to  said  award,  are  to  be 
made  in  bi-weeklies  of  $14.40  each. 


in  the  Matter  of  the  Claim  for  Compensation  undw 
the  Workmen's  Compensation  Law  Made  by  EuiSV 
Bowman,  Widow,  on  Behalf  of  Herself  and  Minor 
Children  on  Account  of  the  Death  of  Timothy  D. 
Bowman,  Deceased,  against  jJohn  W.  Gibson, 
Employer,  and  Boyal  Indemnity  Company,  Insur- 
ance Carrier 

Death  Case  No.  1910191 

(State  Industrial  Board,  November  2,  1921) 

Pa]m<mary  tabercnlosia  tesnlting  from  injury  —  award  made  to 
widow  and  minor  children. 

Deceased  employee  sustained  fracture  and  laceration  of  hifl 
right  1^.  The  resultant  profuse  bleeding,  prolonged  pain 
and  ensuing  inactivity  so  lowered  his  normal  resisting  power 
and  vitality  as  to  make  him  a  fertile  field  for,  and  predisposed 
to,  an  infection  by  tubercular  germs,  which  thereupon  infected 
him,  thereby  causing  him  to  suffer  with  pulmonary  tubercn- 
losis,  from  which  he  died. 

On  the  27th  day  of  May,  1920,  an  award  was  made 
to  the  claimant,  in  the  above  entitled  case,  from  which 
award  the  employer  and  insnrance  carrier  appealed 
to  the  Appellate  Division,  said  appeal  having  been 
dnly  heard  by  said  court,  and  the  Appellate  Divi- 
sion of  the  Supreme  Court,  Third  Department, 
having  at  a  term  thereof  commencing  on  the  4th  day 
of  January,  1921,  reversed  the  award  and  decision 

36 


562  State  Department  Beports 

[Vol.  26]  State  Industrial  Board 

heretofore  made  by  the  State  Industrial  Commission, 
and  remitted  the  proceeding  for  further  hearing. 
Thereafterward»,  this  claim  came  on  for  hearing 
before  the  State  Industrial  Board  on  June  29, 1921.  On 
August  3,  1921,  an  award  of  compensation  was  made 
to  the  widow,  Mra.  Ellen  Bowman,  aged  thirty-three 
years,  at  the  rate  of  $6,924  weekly,  during  widow- 
hood, with  two  years'  compensation  upon  remar- 
riage; and  to  Nora  Bowman,  daughter,  aged  thirteen 
years,  Timothy  Bowman,  aged  ten  years,  Helen  Bow- 
man, daughter,  aged  six  years  and  Margaret  Bowman, 
daughter,  aged  four  years,  at  the  rate  of  $2.12  weekly 
to  each,  until  they  sh-all  arrive  at  the  age  of  eighteen 
years ;  and  also  an  award  was  made  to  Ellen  Bowman 
in  the  sum  of  $100  on  account  of  the  funeral  expenses 
of  Timothy  D.  Bowman.  From  this  award,  the 
employer  and  insurance  carrier  have  taken  this 
appeal. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Board  at  New  York  city,  N.  Y.,  on  Novem- 
ber 19,  1918,  December  7,  1918,  January  21,  1919, 
April  17,  1919,  June  19,  1919,  July  31,  1919,  August 
21,  1919,  November  6,  1919,  November  13,  1919,  May 
27,  1920  and  June  29,  1921. 

The  State  Industrial  Board  by  virtue  of  chapters 
50  and  60  of  the  Laws  of  1921  is  the  succeseor  to  the 
State  Industrial  Commission  in  this  case. 

Frank  J.  O'Neill,  for  employer  and  insurance 
carrier. 

Claimant  in  person. 

By  the  Board. — All  the  evidence  having  been  heard 
and  duly  considered,  the  State  Industrial  Board 
makes  its  conclusions  of  fact,  award  and  decision,  as 
follows : 
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On  September  10,  1918,  the  day  on  which  Timothy 
D.  Bowman  sustained  the  injuries,  which  resulted  in 
his  death  on  August  7,  1919,  he  resided  at  427  West 
Sixteenth  street,  New  York  city,  N.  Y.,  and  was 
employed  as  a  teamster  by  John  W.  Gibson,  with  office 
and  principal  place  of  business  at  277  Washington 
street,  New  York  city;  said  employer  being  engaged 
in  the  trucking  business. 

On  September  10,  1918,  while  the  said  Timothy  D. 
Bowman  was  engaged  in  the  regular  course  of  his 
employment,  and  while  driving  a  truck  on  West 
street  into  Chambers  street,  New  York  city,  one  of  the 
wheels  of  the  said  truck  struck  a  hole  in  between  the 
tracks,  whereupon  Timothy  D.  Bowman  was  thrown 
from  the  seat  of  the  truck  to  the  street,  and  thereby 
suffered  an  injury  to  his  right  leg  in  the  nature  of 
a  transverse  fracture  of  the  shaft  of  the  right  tibia, 
as  well  as  lacerations  of  the  skin  of  the  same. 
Timothy  D.  Bowman  was  treated  immediately  at  the 
Broad  Street  Hospital  and  remained  there  from  Sep- 
tember 10,  1918,  to  September  20,  1918.  While  at  the 
hospital  the  right  leg  bled  profusely.  On  leaving  the 
hospital,  he  was  taken  to  his  home  and  treated  by  the 
doctor  for  eight  or  ten  weeks  thereafter,  the  com- 
pound fracture  being  still  unhealed  when  hie  was 
taken  home.  His  leg  apparently  grew  better,  and  the 
doctor's  medical  observation  of  Bowman  ceased  until 
two  or  three  weeks  previous  to  August  7,  1919,  when 
the  doctor  was  called  again  to  attend  Bowman,  and 
at  which  time  he  diagnosed  his  case  as  that  of  pul- 
monary tuberculosis,  from  which  Timothy  D.  Bow- 
man died  on  August  7,  1919. 

The  accidental  injury  which  Timothy  D.  Bowman 
sustained  on  the  10th  day  of  September,  1918, 
together  with  the  resultant  profuse  bleeding,  pro- 
longed pain  and  ensuing  inactivity,  so  lowered  his 
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normal  resisting  power  and  yitality,  as  to  make  him 
a  fertile  field  for,  and  predisposed  to,  an  infection  by 
tnbercnlar  germs,  and  unable  to  cast  off  tubercular 
germs,  which  thereupon  infected  him,  thereby  caus- 
ing him  to  suffer  with  pulmonary  tuberculosis,  from 
which  he  died  on  August  7,  1919,  his  death  being  the 
direct  result  of  the  injury,  which  he  sustained  on 
September  10,  1918. 

The  injuries  which  resulted  in  the  death  of  Timothy 
D.  Bowman  were  accidental  injuries,  and  arose  out  of 
and  in  the  course  of  his  employment. 

The  average  weekly  wage  of  Timothy  D.  Bowman 
was  the  sum  of  twenty-three  dollars  and  eight  cents. 

It  does  not  appear  whether  written  notice  of  injury 
or  death  was  given  to  the  employer  within  the  time 
prescribed  by  section  18  of  the  Workmen's  Compen- 
sation Law,  but,  inasmuch  as  the  employer  had  actual 
knowledge  of  the  injury  and  death,  neither  the 
employer  nor  insurance  carrier  was  prejudiced  by  the 
lack  of  such  notice,  if  any. 

Timothy  D.  Bowman  left  him  surviving  Ellen  Bow- 
man, widow,  aged  thirty-three  years,  Nora  Bowman, 
daughter,  aged  thirteen  years,  Timothy  Bowman,  son, 
aged  ten  years,  Helen  Bowman,  daughter,  aged  six 
years  and  Margaret  Bowman,  daughter,  aged  four 
years,  the  claimants  herein. 

Award  of  compensation  is  hereby  made  against 
John  W.  Gibson,  employer,  and  Royal  Indemnity 
Company,  insurance  carrier,  to  the  widow  and  minor 
children  of  Timothy  D.  Bowman,  deceased  employee, 
as  follows:  To  Ellen  Bowman,  widow,  aged  thirty- 
three  years,  at  the  rate  of  $6,924  weekly,  during 
widowhood,  with  two  years'  compensation  in  one  sum 
upon  remarriage;  and  to  Nora  Bowman,  daughter, 
aged  thirteen  years,  Timothy  Bowman,  son,  aged  ten 
years,  to  Helen  Bowman,  aged  six  years,  and  to  Mar- 
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garet  Bowman,  daughter,  aged  four  years,  at  the  rate 
of  $2.12  'per  week  to  each,  until  they  shall  arrive  at 
the  age  of  eighteen  years. 

Present  payment,  pursuant  to  said  award,  is  due 
and  payable  in  the  sum  of  $1,492.83,  covering  period 
from  August  7,  1919,  to  June  17,  1921,  at  $15.39  per 
week;  and  future  payments,  pursuant  to  said  award, 
are  to  be  made  in  the  sum  of  $30.78  bi-weekly. 

Further  awarded  to  Mrs.  Ellen  Bowman  in  the  sum 
of  $100  on  account  of  the  funeral  expenses  of  Timothy 
D.  Bowman,  deceased. 

The  failure,  if  any,  to  give  written  notice  of  injury 
and  death  to  the  employer  within  the  time  prescribed 
by  section  18  of  the  Compensation  Law,  is  hereby 
excused  on  the  ground  that  neither  the  employer  nor 
insurance  carrier  was  prejudiced  by  the  lack  of  such 
notice,  if  any. 

The  complete  folder  in  Disability  Case  200695  is 
to  be  made  part  of  the  record  on  appeal  herein. 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law  Made  by  Max 
Weiss,  against  Baker  Weiss  Packing  Box  Com- 
pany, Employer,  and  Eoyal  Indemnity  Company, 
Insurance  Carrier 

Case  No.  1980789 

(State  Industrial  Board,  November  2,  1921) 

Award  made  to  employee  who  was  also  a  stocUiolder  and  officer 
of  the  corporation  by  which  he  was  employed. 

Claimant  was  employed  as  a  manager  and  general  helper 
by  a  corporation  in  which  he  was  a  stockholder  and  of  which 
he  was  secretary  and  treasurer.    Claimant's  work  as  an  officer 
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of  the  corporation  did  not  involve  more  than  fifteen  minutes 
a  day  of  his  time.  Award  made  for  injuries  sustahied  based 
upon  the  proposition  of  claimant's  weekly  earnings  received  ai 
an  employee. 

This  claim  came  on  for  hearing  hefore  the  State 
Industrial  Board  at  its  office,  124  East  Twenty-eighth 
street,  New  York  city,  N.  Y.,  on  November  13,  1919, 
January  29,  1920,  April  8,  1920,  April  14,  1920,  Sep- 
tember 7,  1920,  January  20,  1921  and  May  9,  1921. 

The  State  Industrial  Board  by  virtue  of  chapters 
50  and  60  of  the  Laws  of  1921  is  the  successor  of  the 
State  Industrial  Commission  in  this  case. 

Frank  J.  O'Neill,  for  employer  and  insurance 
carrier. 

Claimant  in  person. 

By  the  Board. — All  the  evidence  having  been  heard 
and  duly  considered,  the  State  Industrial  Board 
makes  its  conclusions  of  fact  and  award,  as  follows : 

On  August  13,  1919,  the  day  on  which  Max  Weiss 
sustained  the  injuries  herein  referred  to,  he  resided 
at  1051  Kelly  street.  New  York  city,  N.  Y.,  and  was 
employed  in  the  capacity  as  a  manager  and  general 
helper  by  Baker  Weiss  Packing  Box  Company,  with 
office  and  principal  place  of  business  at  308  Lafayette 
street.  New  York  city,  N.  Y.  The  Baker  Weiss  Packing 
Box  Company  is  a  domestic  corporation  organized  in 
1913,  and  capitalized  at  $2,200,  with  tweiity-two  shares 
at  $100  a  share,  of  which  Max  Weiss,  the  claimant 
herein,  owned  ten  shares.  The  claimant's  work  con- 
sisted of  handling  boxes  in  the  employer's  yard,  cut- 
ting boards,  repairing  boxes,  loading  and  unloading 
cases,  and  using  tools  and  machinery,  and  in  which 
work  he  was  engaged  about  eight  hours  a  day.  He 
was  also  secretary  and  treasurer  of  the  corporation, 
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but  his  work,  as  such  oflScer  of  said  corporation,  did 
not  involve  more  than  fifteen  minutes  a  day  of  his 
time. 

On  August  13,  1919,  while  the  said  Max  Weiss  was 
engaged  in  the  regular  course  of  his  employment,  and 
while  up  on  a  stepladder  at  the  plant  of  his  employer, 
and  while  showing  thereat  a  case  to  a  customer  of  his 
employer,  a  rung  of  said  ladder  broke,  whereupon 
claimant  fell  down  from  said  ladder  to  the  floor,  where- 
upon he  sustained  injuries  in  the  nature  of  a  fracture 
of  the  lower  part  of  tibia  and  lower  one-third  of 
fibula  (Potts  fracture)  of  the  left  leg,  all  of  which 
injuries  are  equivalent  to  the  loss  of  use  of  seventeen- 
twenty-fourths  of  useful  function  of  the  said  left  foot. 

The  injuries  sustained  by  Max  Weiss  were  acci- 
dental injuries,  and  arose  out  of  and  in  the  course  of 
his  employment. 

The  average  weekly  wage  of  Max  Weiss  as  an 
employee  of  Baker  Weiss  Packing  Box  Company  was 
the  sum  of  thirty  dollars. 

Award  of  compensation  is  hereby  made  against  Baker 
Weiss  Packing  Box  Company,  employer,  and  Royal 
Indemnity  Company,  insurance  carrier,  to  Max  Weiss, 
injured  employee,  for  a  period  of  145l^  weeks  com- 
pensation at  the  rate  of  twenty  dollars  per  week  for 
the  loss  of  seventeen-twenty- fourths  of  claimant's 
foot. 

This  award  is  based  on  the  findings  that  claimant's 
average  weekly  earnings  as  an  employee  are  thirty 
dollars  per  week,  and  that  the  balance  he  received  was 
paid  as  an  oflScer  of  the  corporation. 

There  is  due  claimant  at  this  time  ninety-one  weeks' 
compensation  from  August  13,  1919,  to  May  12,  1921, 
at  twenty  dollars  per  week,  amounting  to  $1,820,  and 
the  balance  in  bi-weeklies  of  $40  each,  and  case  closed. 
L<3on  Levine,  attorney,  was  given  a  lien  of  $100, 


568  State  Depabtmbnt  Bepobts 


[Vol.  26]  Publio  Service  Gommissioii 


In  the  Matter  of  the  Hearing  on  Motion  of  the  ComH 
mission,  as  to  Bates,  Charges  and  Bektals  and  the 
Begulations  and  Practices  Affecting  Bates^ 
Charges  and  Bentals  of  the  New  York  Tslbphonb 
Company 

Case  No.  377 

(Pablio  Service  Commission,  November  10,  1921) 

Telephone  companiee  —  rates — detennination  of  the  complalnta 
heretofore  filed  by  many  of  the  municipalities  of  the  State 
shall  be  based  upon  a  "  company- wide  "  or  "  State-wide  '* 
investigation  instituted  on  motion  of  the  Gommission. 

The  injustice  and  futility  of  the  ''local  area"  scheme  of 
handling  telephone  rates  has  been  made  apparent  by  the  trial 
of  the  Buffalo  and  Syracuse  cases  by  the  Commission.  It  is 
apparent  that  the  ''local  area"  theory  fails  to  get  at  the  real 
facta,  is  unduly  expensive,  obviously  productive  of  protracted 
litigatiouy  impractical  and  inadequate. 

The  New  York  Telephone  Company,  either  directly  or 
through  subsidiary  companies,  owns  and  operates  95  per 
cent  of  the  telephones  in  the  State.  It  operates  under  a 
State-wide  franchise  and  its  toll  and  exchange  service  is  car- 
ried on  through  the  medium  of  the  same  property.  The  com- 
pany is  by  stock  ownership,  or  otherwise,  controlled  by  the 
American  Telephone  and  Telegraph  Company,  to  the  extent 
that  its  revenues  and  expenses  are,  and  have  been,  increased 
or  diminished  by  moneys  received  from,  or  moneys  paid  to 
the  said  American  Telephone  and  Telegraph  Company,  under 
contracts  not  clearly  explained  or  understood,  and  because  of 
which  telephone  rates  may  be  affected.  There  are  also  certain 
relationships  existing  between  the  New  York  Telephone  Com- 
pany and  the  Western  Electric  Company,  a  corporation  manu- 
facturing and  supplying  telephone  equipment,  which  should  be 
scrutinized.  The  company's  capital  investments  and  its  various 
reserve  funds  are  not  made  up  or  divided  with  regard  to  local 
exchange  areas  or  municipal  limits  but  are  maintained  as  sin- 
gle funds. 

Under  the  " company- wide "  or  "State- wide"  theory  every 
fact  relative  to  the  conduct  of  the  company's  entire  business 
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IB  investigated,  indnding  the  detenninationi  once  and  for  all, 
of  the  value  of  the  company's  entire  property,  as  well  as 
expenses  required  for  the  operation  and  maintenance  of  proper 
service.  The  facts  found  and  valuations  so  made  should  fur- 
nish a  sound  and  settled  basis  for  the  use  of  a  community^  or 
the  Commission,  in  future  investigations. 

A  hearing  should  be  entered  upon,  on  the  motion  of  this 
Commission,  and  an  investigation  had  of  the  rates,  charges 
and  rentals  of  the  New  York  Telephone  Company  within  the 
State  of  New  York,  and  of  the  rules,  regulations  and  practices 
of  said  company  and  of  its  inter-corporate  relationship  to  other 
companies,  to  the  end  that  the  complaints  heretofore  filed  and 
hereafter  to  be  filed  may  be  determined  with  the  aid  of  the 
basic  facts  thus  established. 

Blakesleb,  Commissioner. —  There  are  pending 
before  this  Commission  some  135  ca»es,  representing 
complaints  made  to  the  former  Pnblic  Service  Com- 
mission, Second  District,  by  various  municipalities 
within  the  State  of  New  York,  against  the  New  York 
Telephone  Company. 

The  former  Commission  held  hearings  in  three  of 
these  cases.  The  Syracuse  and  Buffalo  cases  were 
finished,  in  so  far  as  the  submission  of  evidence  was 
concerned,  but  the  briefs  were  submitted  to,  and  final 
argument  of  counsel  had,  before  this  Commission. 
The  company  has  presented  its  side  of  the  matter,  in 
the  New  York  city  case,  but  the  city  is  not  yet  pre- 
pared to  proceed  with  its  proof. 

This  Commission  has  decided  the  Buffalo  and  Syra- 
cuse cases,  which  occupied  over  two  years  in  their 
presentation  and  have  undoubtedly  cost  the  munici- 
palities, the  telephone  company  and  the  State  of  New 
York  large  sums  of  money.  The  facts  found  and 
results  attained  after  all  thifi  expenditure  of  time  and 
money  are  of  comparatively  little  value  in  so  far  as 
they  affect  the  disposition  of  the  135  pending  cases. 

It  is  apparent,  therefore,  if  these  cases  are  heard 
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separately,  it  will  be  several  years  before  they  are 
finally  dispos-ed  of.  This  will  not  answ-er;  relief  — 
so  long  delayed  —  is  not  only  unsatisfactory  and 
unjust,  but  is  contrary  to  the  spirit  of  the  law  under 
which  this  Commission  was  established. 

In  order  to  determine  these  pending  cases  and  to 
provide  against  the  recurrence  of  such  an  impossible 
condition  of  affairs,  a  comprehensive  plan  for  the 
equitable  and  prompt  disposition  of  these  cases  and 
a  final  decision  of  the  disputed  facts  which  underlie 
all  of  them  must  be  had. 

In  connection  therewith  certain  facts  should  be 
understood  and  considered,  namely: 

The  New  York  Telephone  Company,  either  directly 
or  through  subsidiary  companies,  owns  and  operates 
95  per  cent  of  the  telephones  in  New  York  State.  The 
New  York  Telephone  Company  is  by  stock  ownership, 
or  otherwise,  controlled  by  the  American  Telephone 
and  Telegraph  Company,  to  the  extent  that  its  reve- 
nues and  expenses  are,  and  have  been,  increased  or 
diminished,  by  moneys  received  from,  or  moneys  paid 
to  the  said  American  Telephone  and  Telegraph  Com- 
pany, under  contracts  and  agreements  not  clearly 
explained  or  understood,  and  because  of  which  tele- 
phone rates  may  be  affected.  There  are  also  C2rtain 
relationships  existing  between  the  New  York  Tele- 
phone Company  and  a  corporation  manufacturing  and 
supplying  telephone  equipment,  known  as  the  West- 
em  Electric  Company. 

The  New  York  Telephone  Company  operates  under 
a  State-wide  franchise  and  renders  service  of  one 
character  throughout  the  State.  It  operates  both  toll 
and  local  exchange  service,  and  in  so  doing  furnishes 
a  public  service  to  its  subscribers,  whether  in  the 
same  community  or  in  separate  and  distant  locali- 
ties.    Its  toll  and  exchange  service  are  carried  on 
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through  the  m-edium  of  the  same  property  and 
appliances,  to  a  large  extent,  and  these  two  services 
cannot  be  separated  without  a  diminution  in  the  value 
and  convenience  of  each.  The  company's  local 
exchange  boundaries  are  not  co-terminous  with  the 
boundaries  of  the  municipality  in  which  they  are 
located,  but  are  created  by  th-e  telephone  company  for 
the  purpose  of  convenience  in  equalizing  the  charge© 
for  '*  short  haul  "  service,  that  is  for  service  within 
certain  distances  from  the  local  exchanges. 

The  company's  capital  investments  and  its  various 
reserve  funds  are  not  made  up  or  divided  with  regard 
to  the  local  exchange  areas  or  municipal  limits,  buit 
are  maintained  as  single  funds.  The  books  and  the 
records  of  expenses,  etc.,  are  not  duplicated  by  locali- 
ties, but  are  kept  for  the  single  service  of  the 
company. 

The  law,  in  the  matter  of  fixing  telephone  rates, 
directs  that  the  **  Conunission  sh^all,  with  due  regard 
among  other  things,  to  a  reasonaible  average  return 
upon  the  value  of  the  property  actually  used  in  the 
public  service  •  •  •  determine  the  just  and 
reasonable  rates,  charges  and  rentals  *  *  *  as  the 
maximum  to  be  charged  •  •  •  for  the  perform- 
ance or  rendering  of  the  service,*'  and  that  such  rates 
must  not  be  unduly  preferential  or  discriminatory. 

In  the  Buffalo  and  Syracuse  cases,  the  proof  was 
submitted,  under  a  ruling  of  the  former  Commission, 
based  on  the  **  local  area  "  or  '*  segregated  district  " 
theory.  This  '*  local  area  "  theory  requires  that  tele- 
phone rates  in  any  particular  municipality  shall  be 
based  on  the  company's  investments  in  wires,  appa- 
ratus, etc.,  utilized  within  the  boundaries  of  that 
municipality. 

Another  method,  known  as  the  **  company-wide" 
theory,  requires  the  fixing  of  rates  based  on  a  valua- 
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tion  of  the  company's  entire  property;  the  determina- 
tion of  proper  and  necessary  expenses  and  the 
amount  of  revenues  requisite  to  meet  these  expenses. 
Under  this  method,  the  payment  of  this  revenue  is 
distributed  over  all  the  company's  various  exchanges, 
in  just  proportions,  according  to  the  class  of  servioe 
desired,  the  number  of  subscribers,  and  the  physical, 
industrial,  commercial,  social,  business  and  residen- 
tial needs  and  conditions. 

The  former  Commission,  as  shown  by  the  record, 
had  an  equal  division  of  opinion  over  these  two  meth- 
ods of  procedure,  but  finally  adopted  the  **  local 
area  ' '  theory.  That  body,  as  well  as  the  representa- 
tives of  the  municipalities  concerned,  evidently 
believed  that  the  facts  found  in  the  Syracuse  and 
Buffalo  cases  would  be  determinative  in  the  various 
other  telephone  rate  cases. 

Unfortunately  this  has  not  proven  to  be  a  fact,  for 
the  reason  that  the  * '  local  area ' '  theory  depends 
upon  the  establishment  and  consideration  of  the  value 
of  the  company's  investment  in  each  locality.  This 
value  is  necessarily  different  and  a  matter  of  dispute 
in  every  locality.  A  further  acceptance  and  applica- 
tion of  this  method  to  the  pending  cases  requires  the 
establishment  of  135  separate  valuations  based  on 
municipal  boundaries  or  local  exchange  areas,  and  for 
all  practical  purposes  involves  the  examination  of  the 
company's  property  and  its  operation  in  almost 
every  portion  of  the  State  of  New  York,  and  in  this 
connection  it  should  not  be  overlooked  that  although 
the  first  complaint  of  the  number  referred  to  was  filed 
April  30,  1918,  only  two  cases  have  so  far  been 
decided,  and  evidence  partly  taken  in  one  other. 

To  continue  this  method  of  procedure  means  also 
the  attempted  allocation  and  segregation  of  the 
proper  proportion  of  the  reserves  and  other  funds  of 
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the  company,  its  revenues  and  exi)en8es  to  each  local 
area  under  investigation,  as  well  as  the  division  and 
segregation  of  the  physical  property  into  toll  and 
exchange  property  and  toll  and  exchange  nse.  The 
expense  thereof,  borne  by  the  municipality  concerned, 
is  very  large.  In  the  case  of  the  smaller  communities 
this  expense  is  greater  than  any  result  attained  would 
justify.  Such  a  burden  of  expense  ought  not  to  be  , 
placed  upon  the  telephone  subscribers  and  the  com- 
munity, if  it  can  be  avoided. 

The  Syracuse  and  Buffalo  caees  were  decided  solely 
on  the  **  local  area'^  proof  submitted.  No  evidence 
in  support  of,  or  bearing  upon  the  company  or  State- 
wide investigation  was  considered.  In  the  Syracuse 
case  all  reasonable  contentions  of  the  city  were 
accepted  —  even  then  the  company's  return  for  the 
period  covered  was  not  shown  to  be  excessive. 

Any  observatione  made  in  regard  to  State  or  com- 
pany-wide rates  or  valuations,  methods  or  classes  of 
service,  in  that  case,  were  not  made  for  the  reason 
that  the  injustice  and  futility  of  the  **  local  area  *' 
scheme  of  handling  telephone  rates  was  so  pointedly 
evident  in  the  Syracuse  case. 

In  the  Syracuse  and  Buffalo  cases  these  matters 
have  been  so  forcibly  brought  to  our  attention  that 
it  is  felt  that  the  *  *  local  area  ' '  theory  fails  to  get  at 
the  real  facts,  is  unduly  expensive,  obviously  pro- 
ductive of  protracted  litigation,  impractical  and 
inadequate. 

Among  many  illustrations  the  following  are 
referred  to: 

In  the  Buffalo  case  it  was  necessary  to  appraise  an 
office  building  in  New  York  city  —  over  400  miles  from 
the  Buffalo  local  area — because  executive,  supervis- 
ing and  accounting  work  is  carried  on  there  for  the 
entire  company,  and  so  is  of  benefit  to  the  Buffalo 
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local  area.  The  percentage  finally  arrived  at  —  of 
these  various  services  —  2.3  per  cent  —  was  then 
applied  to  the  valuation  of  the  building  and  charged 
to  Buffalo.  A  garage  and  shop,  the  Seneca  office 
building  (used  for  offices  of  the  western  district  of 
the  company),  and  the  cost  of  all  the  general  tele- 
phone equipment  in  the  western  district,  had  to  be  so 
apportioned.  Carrying  these  computations  to  the 
extent  of  their  separation  into  exchange  and  toll 
property,  and  into  exchange  and  toll  use,  gives  an 
idea  of  the  expense  involved  in  only  one  phase  of  the 
inquiry  following  the  theory  used.  The  financial 
benefit  to  the  experts  and  attorneys  engaged  may  be 
considerable,  but  the  ultimate  cost  to  the  telephone 
subscriber  and  the  taxpayer  is  an  unnnecessary 
burden. 

The  contracts  between  the  New  York  Telephone 
Company  and  the  American  Telephone  and  Tele- 
graph Company,  in  regard  to  rentals  paid,  patents 
used,  joint  use  of  pole  lines,  division  of  toll  charges 
and  rentals,  coupled  with  the  fact  of  control  of  the 
one  company  by  the  other,  have  so  apparently  entan- 
gled their  relationships,  that  a  single  community  finds 
it  practically  impossible  to  adequately  inquire  into 
any  of  these  matters. 

The  company's  representatives  also  attempt  to 
secure  a  separate  allowance  for  *'  going  value  *'  in 
every  case  as  a  part  of  the  value  of  its  property  in 
each  locality  for  which  a  rate  is  to  be  determined. 

Experts  employed  by  the  various  municipalities,  as 
well  as  those  of  the  company  itself,  get  the  figures 
from  the  company 's  books,  for  all  expense  items,  reve- 
nues and  the  various  reserves  and  other  funds  of  the 
entire  company,  and  then  try  to  arbitrarily  allocate 
and  segregate  the  portions  which  they  believe  should 
be  assigned  to  the  area  under  consideration.    This 
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results  in  endless  inaccuracies,  disputes  and  directly 
conflicting  evidence  and  opinion. 

The  overhead  expenses  of  management,  executive 
direction,  supervision  and  auditing,  are  carried  on 
the  company-wide  basis.  Extravagances  and  need- 
less expenditure  of  money  by  the  company,  for 
excessive  salaries  and  other  things,  multiplicity  of 
detail  and  waste  in  the  supervision  of  lines  and  in 
management,  can  be  determined  when  the  operations 
of  the  company  are  considered  as  a  whole. 

Following  the  *'  local  area  '^  a  separation  of  toll 
and  exchange  property  and  service  becomes  neces- 
sary. It  must  be  evident  that  no  one  wishes  a  sep- 
arate toll  system,  with  consequent  duplication  of 
expense,  and  lack  of  convenience. 

If  return  be  based  solely  on  local  investment,  no 
company  can  develop  unprofitable  territory  or  extend 
telephone  service  to  smaller  communities.  The  meas- 
ure of  value  of  telephone  service  to  a  subscriber  is 
based  upon  the  most  complete  extension  of  telephone 
service. 

Under  the  *'  company- wide  "  theory,  however,  it 
would  «eem  that  nearly  all  of  these  difficulties  are 
obviated.  Every  fact  relative  to  the  conduct  of  the 
company  ^s  entire  business  is  investigated  including 
the  determination,  once  and  for  all,  of  the  value  of 
the  company's  entire  property,  as  well  as  expenses 
required  for  the  operation  and  maintenance  of  proper 
service. 

The  amount  of  revenue  necessary  can  then  be 
obtained  by  rates  which  are  uniform,  under  like  cir- 
cumstances and  conditions,  instead  of  through  hun- 
dreds of  separate  rates  and  classifications  for  the 
same  character  of  service,  with  the  consequent  dis- 
crimination  and  undue  preference.    Both  toll  and 
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exchange  rates  can  be  so  fixed  and  toll  service  cocrts 
and  return's  determined  on  a  proper  and  sound  basis. 

The  burden  of  such  investigation  is  assumed  by 
the  Commission  under  this  method,  and  instead  of 
duplicating  the  expense  many  times,  through  the  trial 
of  hundreds  of  detailed  and  long  drawn  out  rate 
cases  —  with  years  of  delay  and  litigation  — *  the  one 
investigation  and  determination  is  conclusive. 

The  facts  found  and  valuations  so  made  should 
furnish  a  sound  and  settled  basis  for  the  use  of  a 
community,  or  the  Commission,  in  any  future  inves- 
tigations. Any  community,  feeling  itself  aggrieved, 
may  then,  with  comparatively  little  cost,  present  its 
evidence  to  the  Commission  as  to  unreasonable  or 
discriminatory  rates,  having  practically  all  the  essen- 
tial facts  ready  for  its  use  and  established  of  record. 
The  unreasonablenes-s  or  discriminatory  character  of 
rates  can  be  shown  by  rates  in  other  communities 
similarly  situated,  and  the  adequacy  of  service  easily 
determined. 

This  is  no  novel  or  untried  idea.  It  has  been  suo- 
cessfully  adopted  and  followed  by  New  Jersey,  Penn- 
sylvania, Maryland,  Georgia,  Wisconsin,  Colorado 
and  other  States. 

After  careful  study  and  consideration  of  the  entire 
matter,  it  seems  necessary  that  some  form  of  the* 
**  company-wide  '^  or  **  State-wide  '*  investigation  and 
determination  of  telephone  rate  cases  should  be 
adopted. 

It  therefore  follows  that  a  hearing  should  be 
entered  upon,  on  the  motion  of  this  Commission,  and 
an  investigation  had  of  the  rates,  charges  and  rentals 
of  the  New  York  Telephone  Company  within  the  State 
of  New  York,  and  of  the  rules,  regulations  and  prac- 
tices of  said  company,  and  of  its  inter-corporate  rela- 
tionship to  other  companies  —  and  that  the  repre- 
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sentatives  of  all  mniiicipalities,  or  other  complainants 
having  matters  pending  before  this  Commission, 
against  the  New  York  Telephone  Company,  be 
requested  to  appear  and  be  heard  —  to  the  end  that 
the  said  complainants,  this  Commission,  and  the  gen- 
eral public  may  be  informed  as  to : 

(1)  The  value  of  the  New  York  Telephone  Com- 
pany's physical  property,  its  investment  costs,  its 
book  value,  its  structural  value,  together  with  the 
payments  for  interest  and  taxes  during  construction. 

(2)  The  cost  of  the  establishment  of  the  business 
as  shown  by  actual  experience  and  the  payments 
therefor. 

(3)  The  securities  issued  by  the  company,  the 
amounts  realized  from  the  sale  thereof,  the  interest 
and  dividends  paid  thereon,  and  the  charges  for 
amortization  of  discounts. 

(4)  The  operating  and  other  revenues  and  expenses 
of  the  company  within  the  State  of  New  York. 

(5)  The  exact  relationship  heretofore  and  now 
existing  between  the  New  York  Telephone  Company 
and  the  American  Telephone  and  Telegraph  Com- 
pany, the  contracts,  rates,  benefits  and  obligations 
upon  either  side,  and  the  services  received  by  either 
from  the  other,  with  the  amounts  paid  therefor. 

(6)  A  list  and  description  of  all  the  patents  owned 
and  controlled  by  the  American  Telephone  and  Tele- 
graph Company,  and  their  value  as  to  utility,  benefit 
and  use  of  the  same  by  the  New  York  Telephone 
Company  now  and  heretofore. 

(7)  The  toll  contracts  with  the  American  Tele- 
phone and  Telegraph  Company,  together  with  the 
system  of  toll  rates  charged  now  and  heretofore  in 
the  State  of  New  York;  the  revenues  and  expenses 
thereof  and  the  division  of  the  same. 

(8)  The  investment  cost^  the  structural  value  and 
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the  service  value  of  all  of  the  properties  of  the  Ameri- 
can Telephone  and  Telegraph  Company  in  the  State 
of  New  York. 

(9)  The  working  capital  of  the  New  York  Tele- 
phone Company,  its  financial  requirements,  with  a 
detailed  statement  of  its  outside  investments,  or  its 
investments  in  subsidiary  companies,  together  with 
all  earnings  of  such  companies  and  the  returns 
received  by  the  New  York  Telephone  Company. 

(10)  The  year  by  year  requirements  for  deprecia- 
tion of  the  New  York  Telephone  Company,  including 
expenditures  for  replacements  and  reserve  for  retire- 
ments, the  present  reserve,  and  the  amount  of  depre- 
ciation accrued  each  year  for  the  entire  company, 
and  for  the  property  in  the  State  of  New  York. 

(11)  New  York  Staters  proportion  of  the  reserve 
for  depreciation,  the  districts  of  the  State  in  which 
such  reserve  was  built  up,  and  the  debits  and  credits 
to  such  reserve  in  each  district. 

(12)  The  reserves  of  the  company,  their  use  for 
depreciation,  and  the  purpose,  amount  and  source  of 
the  same. 

(13)  The  rewards  to  promoters,  the  amount  and 
character  of  the  service  given,  and  the  benefits  accru- 
ing therefrom  to  the  company. 

(14)  The  exact  relationship  heretofore  and  now 
existing  between  the  Western  Electric  Company  and 
the  New  York  Telephone  Company,  either  directly  or 
through  the  American  Telephone  and  Telegraph  Com- 
pany, or  any  other  subsidiary  companies  of  either  of 
such  companies,  the  contracts,  right,  benefits  and 
obligations  accruing  to  or  against  the  New  York  Tele- 
phone Company  in  the  course  of  such  relationship, 
and  the  moneys  paid,  received  or  disposed  of  by  the 
New  York  Telephone  Company  because  of,  or  grow- 
ing out  of  such  relationship. 
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(15)  The  New  York  Telephone  Company's  plan  for 
employees'  pensions,  disability  benefits  and  death 
benefits,  now  or  heretofore  established  and  in  prac- 
tice, the  basis  of  contributions  and  the  distribution 

thereof. 

(16)  The  practice  of  charging  for  servioe  connec- 
tions in  the  State  of  New  York,  the  original  basis  of 
such  charge,  the  development  of  the  same  and  the 
causes  thereof. 

(17)  The  practice  of  charging  for  trunk  lines,  and 
additional  trunk  lines,  the  origin  of  such  charges,  the 
development  of  the  same,  and  the  causes  thereof. 

(18)  The  expenses  of  all  publicity  campaigns,  by 
the  New  York  Telephone  Company,  and  the  reasons 
for  same,  or  of  any  of  its  subsidiary  companieSi 
together  with  the  method  of  conducting  same  since 
January  1,  1914. 

(19)  The  investment  cost,  the  structural  value,  and 
the  condition  of  all  transmitters,  receivers,  induction 
coils  or  other  devices  or  appliances,  property  of  the 
American  Telephone  and  Telegraph  Company,  in  use 
by  the  New  York  Telephone  Company,  in  the  State  of 
New  York. 

(20)  The  practice  of  the  company  as  to  the  publica- 
tion of  telephone  directories,  the  contracts  therefor 
and  the  cost  thereof. 

(21)  The  wage  scale  of  the  New  York  Telephone 
Company  now  and  heretofore  in  force,  the  bains 
thereof  and  the  adjustments  or  modifications  neces- 
sary or  amounts  expended  by  the  company  for  adapta- 
tions of  same  to  present  and  future  conditions. 

(22)  The  rates  and  charges  and  the  results  in  reve- 
nues and  expenses  in  the  State  of  New  York,  and  in 
the  various  localities  thereof  for  (a)  measured 
service,  (b)  automatic  switching  equipment. 

(23)  The  adjustment  and  apportionment  plan  for 
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fixing  of  rates  for  service  and  rental  for  property  in 
the  various  localities  and  communities  of  the  State, 
according  to  population  and  demand  by  industrial, 
commercial,  physical,  business,  social  and  residential 
conditions  which  shall  result  in  uniform  rates  and 
rentals  under  like  circumstances  and  conditions,  with- 
out undue  preference  or  unjust  discrimination. 

And  further  that  all  such  hearings  be  continued 
uninterruptedly  until  the  matters  above  stated  are 
fully  and  completely  investigated* 

All  concur. 


In  the  Matter  of  the  Complaint,  under  Sections  71  and 
72,  Public  Service  Commission  Law,  of  John  Hall^ 
as  Mayor  of  the  City  of  Rensselaer,  against  Albant 
Southern  RAn4R0AD  Company,  as  to  Price  Charged 
fhe  Public  for  Gas  in  Said  City 

Case  No.  7565 

(Pablio  Service  Commission,  November  19,  1921) 

Qw  and  electric  companies  —  gas  rates  —  service  charge. 

In  view  of  the  decision  of  the  Appellate  Division,  third 
department,  that  a  service  charge  is  illegal  and  that  it  is  a 
''rent  or  gas  meter  charge,"  the  service  chaige  set  forth  in 
respondent's  schedule  of  rates  should  not  be  allowed. 

Assuming  the  sales  of  gas  to  equal  the  sales  of  the  year  1920 
and  with  regard  to  probable  increased  sale,  and  upon  the 
required  revenue  necessary  to  meet  the  company's  proper  oper- 
ating expenses,  taxes,  etc.,  and  to  give  it  a  fair  return  upon 
the  capital  expended,  the  rates  were  computed  as  follows:  One 
dollar  for  the  first  300  cubic  feet;  seventeen  cents  per  100 
cubic  feet  for  the  next  700  cubic  feet;  sixteen  cents  per  100 
cubic  feet  for  the  next  4,000  cubic  feet;  fifteen  cents  per  100 


Complaint  against  Albany  Southern  B.  R.  Co.    581 


Public  Service  Commission  [Vol.  26] 


eabic  feet  for  the  next  15,000  cubic  feet  and  fourteen  cents 
per  100  cubic  feet  for  the  excess  over  20,000  cubic  feet 

In  computing  the  rate  consideration  was  given  to  the  faet 
that  the  average  consumption  is  1,500  cubic  feet  per  month 
and  to  the  further  fact  that  a  very  large  majority  of  the  con- 
sumers use  less  than  1,500  cubic  feet  per  month.  At  the  rates 
80  computed  the  cost  to  consumers  using  1,500  cubic  feet  or 
under  per  month  will  be  less  than  under  the  rates  superseded 
including  the  service  charge.  The  cost  to  users  of  gaa  in  excesB 
of  1,500  cubic  feet  will  be  slightly  increaaed. 

James  E.  Scully,  corporation  counsel,  and  Thomas 
P.  McDermott,  for  the  city  of  Rensselaer. 

Randall  J.  LeBoeuf,  for  the  Albany  Southern 
Railroad  Company. 

Van  Voobhis,  Commissioner. —  The  Allmny  South- 
em  Railroad,  the  respondent  above  named,  is  a  cor- 
poration organized  under  the  laws  of  New  York  and 
is  engaged  in  operating  a  railroad  with  electricity  as 
a  motive  power  from  Rensselaer  to  Hudson.  It  is  also 
engaged  in  the  business  of  supplying  electric  energy 
to  Rensselaer  and  Hudson  and  generally  throughout 
thfe  territory  served  by  the  railroad.  It  is  also 
engaged  in  furnishing  gas  to  Hudson  and  Rensselaer. 

The  gas  plants  of  this  company  at  Hudson  and 
Rensselaer  are  distinct  and  separate.  At  Hudson  it 
sells  and  distributes  gas  made  at  its  own  plant.  At 
Rensselaer  it  distributes  and  sells  gas  purchased  by  it 
from  the  Municipal  Gas  Company  of  Albany.  Prior  to 
entering  into  the  arrangement  with  the  Municipal 
Gas  Company  of  Albany  the  respondent  manufac- 
tured gas  at  its  plant  in  Rensselaer.  It  operated  such 
plant  until  January  7, 1920,  since  which  time,  with  the 
exception  of  two  short  periods,  it  has  furnished  gas 
supplied  to  it  by  the  Albany  company  and  is  now 
supplying  its  customers  with  such  gas.     The  con- 
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tract  between  these  two  companies  bears  date  Jan- 
nary  7,  1920,  and  by  its  terms  is  to  continue  in  force 
for  a  period  of  ten  years  from  its  date. 

The  respondent  company  filed  and  published  sched- 
ules of  electric  and  gas  rates  to  become  effective  June 
1,  1920.  Complaint  was  made  against  these  rates  by 
John  Hall,  as  mayor  of  Eensselaer,  and  by  a  consider- 
able number  of  customers  in  that  city.  Subsequent  to 
the  filing  of  such  complaint  changes  were  made  in  the 
schedule  and  classifications  of  the  company  and  the 
complaint  was  amended  to  cover  these  changes.  A 
separate  case  was  made  of  the  complaint  as  to  the 
rates  for  gas  and  given  the  above  title  and  number. 

The  existing  rates  for  gas,  and  which  are  the  rates 
against  which  complaint  is  made,  are  as  follows : 

**  Classification  No.  1,  fuel  and  lighting  available  to 
consumers  in  Rensselaer  and  Hudson;  a  service 
charge  of  75  cents  per  month  regardless  of  quantity 
of  gas  consumed  and  meter  rate  $1.50  per  1,000  cubic 
feet.    Effective  date  September  10,  1920. 

'  *  Classification  No.  2,  fuel  and  lighting  available  to 
all  consumers,  minimum  charge  $25  per  month,  meter 
rate  $1.25  per  1,000  cubic  feet.  Effective  date  Junel, 
1920. 

"  The  following  relates  to  the  above  Classification 
No.  2  : 

' ' '  Each  gas  customer  will  be  billed  $25.00  for  each 
month  in  which  such  customer  shall  fail  to  use  gas 
to  that  amount  at  the  regular  rate,  provided  the  bills 
for  gas  paid  by  said  customer  since  the  first  day  of 
September,  1918,  next,  aggregate  less  than  $300.00. 

**  *  On  or  before  November  1st,  beginning  with  the 
year  1919,  this  Company  will  refund  to  each  customer 
the  difference  between  the  total  amount  paid  by  such 
customer,  during  the  preceding  calendar  year  and  the 
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amount  of  gas  used  by  such  customer  at  this  Com- 
pany's regular  rates,  but  in  no  case  shall  the  refund 
be  such  as  to  bring  the  total  amount  paid  by  such  cus- 
tomer for  the  calendar  year  below  $300.00.  Adjust- 
ments will  be  made  on  a  pro  rata  basis  with  the  cus- 
tomer who  used  the  service  less  than  12  months.' 

^ '  Classification  No.  3,  fuel  and  lighting  available  to 
all  employees.  No  minimum  charge  or  service  charge ; 
meter  rate  $1.25  per  1,000  cubic  feet  Effective  date 
June  1,  1920.'' 

It  will  be  observed  that  classification  No.  1  ImposeB 
a  service  charge  of  seventy-five  cents  per  month 
regardless  of  quantity  of  ^as  consumed.  Classified^ 
tion  No.  2  imposes  a  minimum  monthly  charge  of 
twenty-five  dollars  per  month  and  provides  for  an 
adjustment  so  that  this  charge  will  be  absorbed  when 
gas  is  used  in  excess  of  its  amount  for  a  yearly 
period  from  November  1,  1919.  The  third  classifica- 
tion fixes  a  price  of  one  dollar  and  twenty-five  cents 
per  1,000  cubic  feet  to  all  employees  of  the  company 
without  a  minimum  monthly  or  service  charge;  that 
this  latter  classification  is  manifestly  discriminatory 
does  not  seem  to  require  comment. 

The  Supreme  Court,  Appellate  Division,  Third 
Department,  in  tho  case  of  City  of  Rochester  ▼• 
Rochester  O.  <&  T.  Corporation  d  Public  Service  Com- 
mission, just  decided,  reversed  the  decision  of  the 
Public  Service  Commission  that  a  service  charge  of 
forty  cents  per  consumer  per  month  was  legal  and 
was  not  a  **  rent  or  gas  meter  charge."  In  view 
of  this  decision  the  service  charge  set  forth  in 
respondent's  schedule  of  rates  should  not  be  allowed. 
It  is,  therefore,  necessary  for  the  Commission  in  this 
case  to  fix  just  and  reasonable  rates  which  shall  be 
the  maximum  price  to  be  charged  and  collected  by  the 
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respondent  company  from  its  consumers  in  the  city 
of  Rensselaer. 

It  is  conceded  by  the  parties  that  the  EMiles  of  gas 
under  the  existing  rates  including  the  service  charge 
when  applied  to  sales  for  the  year  1920  results  in  a 
revenue  of  $53,826.45. 

The  company  gave  proof  of  the  cost  of  reproduction 
of  its  property  at  prices  prevailing  in  May,  1921,  toi 
be  $217,170.36.  Included  in  this  amount  are  liberal 
allowances  for  engineering  and  superintendence, 
interest  during  construction,  legal  expenses  and  other 
items  of  expense  which  are  necessarily  incurred  in 
constructing  such  property.  It  deducts  from  this  cost 
of  reproduction  the  amount  of  $42,520  for  deprecia- 
tion and  deterioration  of  the  physical  property.  The 
company  also  presented  an  exhibit  showing  the  book 
value  of  its  property  as  of  December  31,  1920.  The 
property  eliminated  by  reason  of  the  contract  with  the 
Municipal  Gas  Company  was  not  included  in  this 
exhibit.  This  exhibit  the  company  claims  expresses 
the  original  cost  of  the  property  used  in  supplying 
gas  to  Rensselaer. 

In  1914  the  Commission  made  an  examination  of  the 
property  of  the  respondent  company  used  in  its  gas 
department  for  Rensselaer  and  determined  the  value 
of  such  property  as  of  December  31,  1913,  to  be 
$108,494.70.  Since  that  time  additions  and  better- 
ments show  the  gas  capital  as  of  December  31,  1920, 
used  in  the  Rensselaer  branch  to  be  $112,582.20.  In 
this  amount  are  included  overheads  as  follows: 

Organization  $93  59 

Miscellaneous  construction  expenditures  109  56 

Interest  during  construction 2,526  57 
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The  city  presented  an  exhibit  showing,  among 
other  things,  the  valne  of  the  company's  physical 

property  to  be $98,146  00 

Physical  overheads 13,073  00 

Organization,  administration  and  legal 

expenses  during  construction 3,893  00 

Material  and  supplies  1,048  00 

Cash  required  for  working  capital 1,326  00 

Making  a  total  for  the  gas  property 
of  the  respondent  of $117,486  00 


The  valuation  of  the  city  is  based  upon  prices  and 
costs  prevailing  in  the  year  1915  and  is  depreciated 
by  reason  of  deterioration  and  condition  of  the  phys- 
ical property  to  the  sum  of  $96,144,  which  sum  the  city 
claims  to  be  a  fair  valuation  of  the  company's  prop- 
erty at  the  present  time. 

The  city  gives  a  valuation  of  the  company's  gas 
holder  at  $10,900  and  depreciates  it  to  $600.  It  depre- 
ciates trunk  lines  and  mains  by  approximately  $4,000. 
In  all  it  depreciates  the  physical  property  $18,791. 
The  value  of  the  holder  at  company's  reproduction 
costs  is  $27,000;  the  depreciation  allowed  from  that 
cost  is  $13,500.  The  holder  is  apparently  carried  upon 
the  books  at  a  cost  of  $15,000.  It  appears  from  the 
testimony  that  the  holder  is  in  good  and  efficient  con- 
dition. The  depreciation  as  claimed  by  the  city  can- 
not be  allowed  by  the  Commission.  It  appears  that 
the  company  has  not  acquired  a  depreciation  reserve 
in  its  gas  department.  After  giving  careful  consider- 
ation to  the  cost  of  reproduction,  the  book  value  of 
the  fixed  capital,  the  determination  of  the  value  of 
the  comjmny's  property  as  of  December,  1913,  by  the 
former  Commission,  the  additions  and  betterments 
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made  since  that  time,  the  valuation  of  the  complain- 
ant based  upon  prices  and  costs  of  the  year  1915,  it  is 
believed  that  the  fair  valuation  of  the  comx)any's 
property,  with  proper  allowance  for  depreciation,  is 
the  sum  of  $110,000,  and  this  amount  will  be  allowed 
as  the  valuation  of  such  property  for  a  rate  making^ 
base.  To  this  should  be  added  a  proper  amount  for 
working  capital  in  which  should  be  included  the 
material  and  supplies  required.  The  item  for  material 
and  supplies,  $1,660.48,  as  claimed  by  the  company,  is 
deemed  fair  and  can  be  accepted. 

In  view  of  the  contract  with  the  Municipal  Gas 
Company  by  which  the  respondent  is  not  obliged  to 
pay  for  its  gas  until  after  the  tenth  of  the  month  fol- 
lowing the  month  in  which  the  gas  was  furnished,  it 
will  be  able  to  so  arrange  its  billings  that  it  can  col- 
lect from  its  customers  an  amount  to  take  care  of  this 
item.  It  is  believed  that  the  sum  of  $2,000  will  cover 
all  of  its  cash  requirements  for  a  period  of  at  least 
six  weeks  and  that  sum  is  accordingly  allowed.  This 
makes  the  amount  of  capital  to  be  used  for  the  basis 
of  a  rate  $113,660.  Eight  per  cent  will  be  regarded 
as  adequate  for  a  fair  return  and  for  contingencies 
and  surplus. 

As  to  the  future  operating  expenses  of  the  com- 
pany, there  is  a  very  serious  difference  between  the 
parties.  The  contract  with  the  Municipal  Gas  Com- 
pany provides  that  the  railroad  company  shall  pay  to 
the  Municipal  Gas  Company  on  the  tenth  day  of  each 
month  for  each  1,000  cubic  feet  of  gas  sold  and  deliv- 
ered during  the  preceding  calendar  month  the  pro- 
duction expenses  per  1,000  cubic  feet  plus  twenty- 
eight  cents.  The  production  expenses  to  be  used  for 
each  month  shall  be  the  production  expenses  for  the 
month  preceding  that  during  which  deliveries  are 
made.    The  production  expenses  include  all  the  costs 
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entering  into  the  manufacture  of  gas  by  the  gas  com- 
pany according  to  the  disbursements  set  up  in  the 
uniform  system  of  accounts  for  gas  corporations 
prescribed  by  the  Public  Service  Commission.  This 
contract  appears  to  be  of  advantage  and  benefit  both 
to  the  consumers  and  to  the  company^  as  the  company 
obtains  gas  thereunder  cheaper  than  it  was  able  to 
manufacture  it  It  is  not  questioned  or  criticized  by 
the  city. 

Under  the  terms  of  this  contract  the  Albany  South- 
em  Bailroad  Company  paid  the  Municipal  Qas 
Company  for  the  year  ending  June,  1921,  an  average 
amount  of  $1,064  per  1,000  f^et  and  for  the  first  six 
months  of  1920  the  same  amount  per  1,000  cubic  feet. 
The  expenses  of  the  Municix>al  Gas  Company  as 
shown  by  the  evidence  in  this  case  are  details  of 
production  cost  shown  on  its  monthly  bills. 

The  city  in  estimating  the  proper  production  cost 
for  the  future  has  taken  the  November  bill,  1920,  of 
the  Municipal  Gas  Company  as  a  base  and  has  sub- 
stituted figures  closely  approximating  those  shown  on 
the  February  bill,  1920,  for  boiler  fuel,  generator  fuel, 
water,  gas  oil  and  residuous  products,  arriving  at  a 
net  production  figure  of  $.46558  to  which  it  has  added 
the  twenty-eight  cents,  making  a  total  figure  of 
$.74558  for  gas  to  be  purchased.  The  actual  figures 
of  cost  of  gas  for  February,  1920,  were  $.7230  and  for 
November,  1920,  $1.06176.  The  average  cost  of  gas 
to  the  respondent  company  from  January  7  to  Decem- 
ber 31,  1920,  was  $.9607  per  1,000.  The  city  has 
allowed  three  cents  per  1,000  of  the  gas  purchased  for 
work  of  sui)erintendence,  repairs  to  holders,  etc.  The 
distribution,  commercial  and  general  expenses  have 
been  estimated  by  taking  the  actual  expenses  for  the 
last  six  months  of  1920  and  dividing  them  by  the  gas 
sold  during  that  period  to  get  the  cost  per  thousand 
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feet  and  then  multiplying  this  amount,  per  1,000,  by 
the  total  sales  for  the  year. 

This  is  not  a  sound  basis  for  the  estimation  of  such 
expenses  for  the  gas  sold  during  the  last  six  months 
of  1920  represented  approximately  60  per  cent  of  the 
total  sales  for  the  year.  Unquestionably,  if  the  total 
sales  for  the  year  are  to  be  considered,  the  total 
expenses  for  the  same  year  should  also  be  considered. 
In  addition  the  city  allowed  for  general  amortization 
reserve,  $2,868.87;  for  uncollectible  bills,  $50;  and 
the  actual  taxes  as  shown  by  the  bookfi  of  $1,942.60; 
making  a  total  revenue  deduction  of  $36,617.99. 

Tfije  company  contends  that  such  findings  should  Ife 
based  on  the  actual  operating  expenses  for  the  year 
1920  or  for  the  year  ending  June  30,  1921,  or  for  the 
first  six  months  of  1921,  all  of  which  are  in  evidence 
in  this  case.  The  lost  and  unaccounted  for  gas  for 
the  first  six  months  of  1921  is  14.5  per  cent  and  for 
the  year  ending  June  30, 1921, 10.9  per  cent.  This  can- 
not be  considered  an  excessive  amount.  The  company 
claims  that  an  allowance  should  be  made  in  operating 
expenses  to  amortize  loss  on  property  abandoned  by 
reason  of  the  contract  with  the  Municipal  Gas  Com- 
pany. Inasmuch  as  the  company  had  accumulated  no 
reserve  for  such  purpose,  and  has  not  received  an 
adequate  return  on  capital  invested  and  the  contract 
for  the  purchase  of  gas  is  beneficial  to  consumers,  the 
Commission  accepts  and  allows  this  item. 

Reductions  which  have  already  taken  place  in  the 
cost  of  materials  since  June,  1921,  and  further  reduc- 
itions  which  are  probable  should  be  reflected  in  the 
price  of  gas  to  the  respondent  company.  The  rates 
to  be  fixed  are  for  the  future  and  it  is  confidently 
believed  that  the  following  tabulation  reflects  with 
reasonable  accuracy  the  probable  expenses  of  tiie 
company  based  on  the  actual  sales  of  1920 : 
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Oas  purchased,  30,836,000  cubic  feet  at 

85  cents  $26,210  60 

Superintendence  and  misoellaneous  labor  500  00 

Boiler  house  labor 250  00 

Boiler  fuel 250  00 

Water  75  00 

Bepairs  and  miscellaneous  works  expense  300  00 

$27,585  60 

Distribution  expense  5,136  07 

Commercial  expense 1,793  71 

General  expense   4,250  10 

General  amortization  2,470  20 

Amorti2^ation  of  loss  on  property  sold 

and  abandoned 1,946  61 

$43,182  29 

Taxes   1,942  60 

UncoUectible  bills  300  00 


$45,424  89 


Tbe  allowances  for  distribution  expense,  commer- 
cial expense  and  taxes  are  the  actual  figures  for  the 
year  1920  and  the  allowance  for  general  amortization 
is  the  amount  claimed  by  the  company,  which  is  less 
than  that  conceded  by  the  city.  The  allowances  for 
superintendence  and  miscellaneous  laibor,  boiler  house 
labor,  boiler  fuel,  water,  repairs  and  miscellaneous 
works  expense  are  arbitrary  estimates  based  on  a 
study  of  the  conditions  by  experts  of  the  Commission. 
The  allowance  of  eighty-five  cents  per  1,000  cubic  feet 
for  gas  purchased  was  arrived  at  by  a  study  of  tbe 
costs  of  production  of  the  Municipal  Gas  Company 
and  of  the  recent  reduction  in  prices  of  gas  materials 
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and  the  general  downward  trend  of  prices  and  labor. 
These  reductions  in  cost  are  reflected  by  the  Municipal 
Gas  Company's  schedule  effective  August  20,  1921, 
reducing  its  charges  fifteen  cents  per  1,000  cubic  feet 
to  its  domestic  consumers. 

To  these  operating  revenue  deductions  add  $9,000 
as  a  fair  return  upon  the  capital  expended  and  for 
contingencies  and  surplus  and  the  required  revenue 
of  the  company  is  $54,424.89.  This  is  slightly  more 
than  the  revenue  of  the  company  at  the  existing  rates 
with  the  service  charge  and  if  it  were  not  for  the 
objection  to  the  service  charge  we  should  not  be 
inclined  to  interfere  with  the  existing  rates. 

The  rates  for  gas  are  to  a  very  considerable  extent 
dependent  upon  the  volume  sold;  for  the  cost  of  dis- 
tribution, commercial  and  general  expense  increase 
almost  in  a  negligible  amount  as  the  quantity  of  gas 
sold  increases  in  an  appreciable  amount.  For 
instance,  if  the  consumers  in  Rensselaer  should  use 
double  the  quantity  of  gas  they  did  in  the  year  1920 
the  company's  revenue  would  be  approximately 
doubled.  Its  operating  expenses  would  not  be 
increased  in  any  appreciable  amount  except  by  the 
cost  of  the  increased  quantity  of  gas  and  the  con- 
sumers would  be  entitled  to  receive  the  benefit  of 
increased  sales  in  reduced  rates.  The  Commission, 
however,  must  be  governed  in  fixing  rates  to  a  proper 
estimate  of  the  amount  of  gas  which  will  be  sold  by 
the  respondent  company.  The  sale  of  gas  for  the  year 
1920  amounted  to  26,772,000  cubic  feet  to  1,511  cus- 
tomers. This  we  regard  as  a  conservative  estimate 
of  future  sales. 

Upon  this  estimate  and  with  regard  to  probable 
increased  sales  of  gas,  and  upon  the  required  revenue 
necessary  to  meet  the  company's  proper  operating 
expenses,  taxes,  etc.,  and  to  give  it  a  fair  return  upon 
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the  capital  expended  we  have  compnted  rates  for 
Bensselaer  as  follows : 

0  to  300  cuibic  feet $1  00 

Next  700  cubic  feet 17  per  100  cable  feet 

Next  4,000  cubic  feet 16  per  100  cubic  feet 

Next  15,000  cubic  feet 15  per  100  cubic  feet 

Excess  over  20,000  cubic  feet       14  per  100  cubio  feet 

In  computing  this  rate  consideration  has  been  given 
to  the  fact  that  the  average  consumption  of  gas  by 
consumers  is  1,500  cubic  feet  per  month  and  to  the 
further  fact  ascertained  from  investigation  that  a 
very  large  majority  of  the  consumers  use  less  than 
1,500  cubic  feet  per  month.  At  these  rates  the  cost 
to  consumers  using  1,500  cubic  feet  or  under  per 
month  will  be  less  than  under  the  present  rates  with 
the  service  charge;  the  cost  to  users  of  gas  in  excess 
of  1,500  cubic  feet  per  month  will  be  slightly  increased 
over  the  present  rates  and  service  charge. 

It  is  recommended  that  an  order  be  made  fixing 
these  rates  as  the  maximum  price  to  be  charged  by 
Albany  Southern  for  gas  in  the  city  of  Bensselaer  and 
that  such  rates  be  in  force  and  effect  until  December 
1, 1922,  or  until  the  further  order  of  the  Commission. 

Prendergast,  Chairman,  and  Blakeslee,  Commis- 
sioner, concur;  Pooley  and  Semple,  Commissioners, 
not  present 
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In  the  Matter  of  the  Complaint^  nnder  Sections  71 
and  72  of  the  Public  Service  Commission  Law,  of 
John  Hall,  as  Mayor  of  the  City  of  Rensselaer, 
against  Albany  Southern  RahjROad  Company  ;  as  to 
Prices  Charged  the  Public  for  Gas  and  Electricity 
in  Said  City ;  also  complaints  of  Customers  in  Said 
City  for  Gas  and  Electricity 

Case  No.  7575 

(Public  Service  Commission,  November  19,  1921) 

Eleetrie  and  gM  companiaB  —  electric  rates — method  of  estima^ 
ing  annual  revenue  —  aUocation  of  operating  expenses. 

In  estimating  the  annual  revenue  of  the  company  to  be 
derived  from  the  sale  of  electrical  energy,  the  method  employed 
by  the  company  in.  applying  the  existing  rates  to  the  actual 
kilowatt  hours  sold  in  the  various  classifications  for  the  year 
1920  will  be  accepted  rather  than  an  estimate  based  on  the 
average  revenue  per  kilowatt  hour  sold  during  a  particular 
month. 

Where  the  company's  business  is  not  confined  to  the  atj 
complaining  against  the  rates,  operating  expenses  will  be  allo- 
oated  to  the  city  upon  a  comparison  between  the  kilowatt 
hours  sold  in  the  city  during  the  year  1920,  and  the  kilowatt 
hours  sold  in  the  entire  territory  during  the  same  period,  plus 
the  kilowatt  hours  sold  to  the  railroad  department  of  the  com- 
pany. Such  comparison  shall  not  include  the  kilowatt  houis 
used  by  the  company  or  the  kilowatt  hours  furnished  to  a  con- 
sumer of  energy  in  exchange  for  water  power  furnished  to  the 
company. 

It  appearing  that  the  rates  complained  against  will  not  give 
the  company  an  excessive  return,  the  complaint  is  dismissed. 

Company  directed  to  alter  and  modify  its  classification  so 
that  the  burden  to  the  rate  payers  will  be  more  equitably 
adjusted  and  still  produce  the  necessary  and  required  revenue. 

James  E.  Scully^  corporation  counsel,  and  Thomas 
F.  MoDermotty  for  the  city  of  Rensselaer. 

Randall  J.  LeBoenf,  for  respondent 
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Van  Voobhis,  Commissioner. — Oomplaint  was 
made  by  John  Hall,  as  mayor  of  Eensselaer,  and  by  a 
large  number  of  respondent's  customers  against  the 
electric  and  gas  rates  of  Albany  Southern  Bailroad 
for  the  city  of  Eensselaer.  Subsequent  to  the  filing  of 
the  complaint  the  rates  were  modified  and  changed 
and  against  the  rates  as  so  changed  and  modified  com* 
plaint  was  made.  The  new  rates  and  classifications 
became  effective  October  11,  1920. 

Two  cases  were  subsequently  made  of  this  com- 
plaint, one  relating  to  the  gas  rates  and  this  case  con- 
ceming  the  electric  rates. 

The  rates  and  classifications  for  electric  service  not 
only  cover  Eensselaer  but  the  entire  district  served 
by  respondent.  The  question  for  determination  is, 
are  the  rates  unjust  and  unreasonable  to  consxuners 
of  Eensselaer  t 

The  Albany  Southern  Bailroad,  as  stated  in  the 
memorandum  in  the  gas  case,  No.  7565,  ante,  580,  oper- 
ates a  railroad  with  electricity  as  motive  power  from 
Eensselaer  to  Hudson.  It  operates  a  gas  department 
and  furnishes  gas  to  Eensselaer  and  Hudson.  It  is  also 
engaged  in  the  business  of  generating,  purchasing, 
transmitting  and  dis-tributing  electricity  for  light, 
heat  and  power  purposes  in  the  cities  of  Eensselaer 
and  Hudson  and  numerous  villages  and  towns  adja- 
cent to  its  railroad.  It  bus  a  hydro-electric  generating 
station  and  an  auxiliary  steam  generating  plant  at 
Stuyvesant  Falls.  The  company  also  purchases  a 
considerable  amount  of  electrical  energy  from  the 
Municipal  Gas  Company  of  Albany. 

The  city  of  Eensselaer  is  served  from  a  sub-station 
located  in  the  city;  the  current  furnished  to  Eens- 
selaer is  of  sixty  and  twenty-five  cycles. 

At  the  hearings  in  this  case  testimony  was  given 
and  exhibits  presented  by  both  the  company  and  the 

38 


594  State  Depabtmbnt  Reports 


[Vol.  26]  Public  Service  Conmussion 

dty  as  to  the  value  of  the  property  of  the  compan^fl 
used  in  its  electric  department  and  allocated  to  Bens- 
selaer  of  the  costs  of  operation  and  the  revenues  of 
the  company,  and  as  to  all  issues  involved  in  the  case. 
After  careful  consideration  of  all  the  evidence,  it 
appears  that  the  most  serious  difference  between  the 
parties  is  in  their  respective  estimates  of  annual  rev- 
enue to  be  derived  from  the  consumers  in  Rensselaer 
at  the  rates  against  which  complaint  is  made.  The 
expert  of  the  city  estimates  this  revenue  to  be  $207,- 
570;  the  company's  estimate  is  $162,279.93.  An 
examination  of  the  city's  estimate  discloses  that  its 
engineer  found  the  average  revenue  per  kilowatt  hour 
sold  in  the  city  of  Rensselaer  during  the  month  of 
December,  1920,  when  the  new  rates  and  classifica- 
tions were  in  effect.  He  then  ascertained  the  number 
of  kilowatt  hours  sold  in  the  last  six  months  of  the  year 
1920.  He  then  multiplied  this  latter  amount  by  two 
an^  obtained  as  a  result  what  he  considers  to  be  the 
amoimt  of  kilowatt  hours  sold  during  the  year  in 
Rensselaer.  In  this  way  he  estimates  a  sale  of 
4,070,000  kilowatt  hours  at  $.051,  the  average  revenue 
per  kilowatt  hour  for  December,  and  makes  his  esti- 
mated annual  revenue  of  the  company  the  sum  of 
$207,570.  The  company  in  the  preparation  of  its  esti- 
mate applied  the  existing  rates  (those  against  which 
complaint  is  made  and  which  became  effective  October 
11, 1920)  to  the  actual  kilowatt  hours  sold  in  the  vari- 
ous classifications  for  the  year  1920.  That  is,  it  took 
the  actual  kUowatt  hours  sold  during  the  year  as  a 
basis  of  its  estimate  and  computed  the  revenue  at  the 
existing  rates  and  classifications.  In  view  of  the 
large  difference  between  these  two  estimates  the  Com- 
mission examined  the  details  substantiating  the  com- 
pany's estimate  through  its  experts  and  also  caused 
an  examination  of  the  company 's  books  by  two  of  its 
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accountants  and  found  the  company's  statement  of 
actual  kilowatt  hours  sold  in  the  year  1920  to  be  a 
correct  statement  of  its  records,  and  the  computation 
of  revenue  therefrom  at  existing  rates  to  be  correct. 
The  Commission,  therefore,  accepts  the  company's 
statement  of  the  revenues  for  the  year  1920  at  the 
existing  rates  as  a  true  and  fair  estimate  of  the  rev- 
enues to  be  produced  by  the  rates  in  question. 

It  rejects  the  estimate  made  by  the  expert  for  the 
city  because  his  method  appears  to  the  Commission 
to  be  unsound.    It  is  based  upon  a  price  per  ^owatt 
hour  obtained  for  the  month  of  December  and  as  far 
as  that  month  is  concerned  it  is  unquestionably  cor- 
rect, but  it  fails  to  take  into  account  the  seasonal  and 
industrial  variations  in  the  sale  of  electric  energy 
during  the  other  months  of  the  year.    In  December 
the  kilowatt  hours  sold  for  lighting  purposes  is  higher 
than  for  an  average  month  of  the  entire  year.    It  is 
also  very  probable  that  due  to  the  industrial  depres- 
sion existing  in  December  last  the  niunber  of  kilowatt 
hours  sold  for  power  or  industrial  purposes  are  low 
compared  to  an  average  month  for  the  year.     The 
method  used  has  a  tendency  to  increase  the  average 
revenue  per  kilowatt  hour  as  it  includes  a  relatively 
large  number  of  high  priced  kilowatt  hours  (for  light- 
ing purposes)  and  a  relatively  small  amount  of  low 
priced  kilowatt  hours  (for  power  purposes).    More 
than  twelve  times  as  many  kilowatt  hours  were  sold 
for  commercial  meter  power  than  for  commercial 
meter  lighting  during  1920.    Further  comment  is  not 
necessary  to  show  the  unreliability  of  the  estimate 
made  by  the  city  on  the  basis  of  the  revenue  per  kilo- 
watt hour  for  the  single  month  of  December  and  on 
the  basis  of  the  total  sales  for  the  year  based  on  actual 
sales  for  six  months. 
The  operating  expenses  of  the  electric  department 
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of  the  company  for  the  year  1920  with  minor  adjust- 
ments have  been  taken  as  the  probable  expenses  for 
the  future  by  both  the  city  and  the  company. 

There  is  a  difference  between  the  parties  as  to  how 
these  operating  expenses  shall  be  allocated  to  the  city 
of  Rensselaer.  The  expert  for  the  city  takes  the  kilo- 
watt hours  sold  in  the  city  of  Rensselaer  during  the 
last  six  months  of  1920,  makes  comparison  of  this 
amount  with  the  total  kilowatt  hours  sold  in  the  entire 
territory  during  the  same  period  plus  the  kilowatt 
hours  sold  to  the  railroad,  the  kilowatt  hours  used  by 
the  company  itself  and  the  kilowatt  hours  furnished 
without  charge  to  the  Frisbee  Mills  under  an  existing 
contract  whereby  the  company  obtains  certain  water 
rights  used  in  creating  electric  energy  in  exchange 
for  a  definite  amount  of  firm  power.  From  this  com- 
parison he  obtains  the  percentage  which  the  kilowatt 
hours  sold  in  the  city  of  Rensselaer  bear  to  the  total 
number  of  kilowatt  hours  sold  and  used  by  the  com- 
pany as  just  above  stated.  This  percentage  he  applies 
to  the  total  operating  expenses  for  the  entire  year  and 
obtains  the  amount  of  expense  of  the  electric  depart- 
ment which  should  be  allocated  to  the  city  of  Rens- 
selaer. As  this  percentage  is  applied  to  the  total  oper- 
ating expenses  for  the  entire  year  it  should  necces- 
sarily  be  computed  on  the  kilowatt  hours  sold  during 
the  whole  year  and  not  during  the  last  six  months  of 
the  year. 

It  is  also  manifestly  unfair  to  compare  only  revenue 
kilowatt  hours  in  the  city  of  Rensselaer  with  both 
revenue  and  non-revenue  kilowatt  hours  used  in  the 
rest  of  the  service  district.  The  kilowatt  hours  used 
by  the  company  itself  and  those  furnished  to  the  Fris- 
bee Mills  should  be  eliminated  from  the  total  in  making 
the  comparison.  The  consumers  in  the  city  of  Rens- 
selaer share  ratably  with  the  other  districts  in  the 
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benefit  accruing  from  the  water  rights  obtained  xmder 
the  terms  of  the  contract  by  which  Frisbee  Mills  are 
supplied  with  power.  The  kilowatt  hours  used  by  the 
company  itself  should  also  be  borne  ratably  by  each 
district. 

The  company  contends  that  if  allocation  is  made  on 
the  basis  of  kilowatt  hours  the  proper  percentage  is 
the  ratio  between  the  kilowatt  hours  sold  in  the  city 
of  Rensselaer  during  the  year  1920  compared  to  the 
kilowatt  hours  sold  in  the  entire  territory  plus  the 
kilowatt  hours  sold  to  the  railroad  department,  but 
not  including  the  kilowatt  hours  used  by  the  company 
or  furnished  to  the  Frisbee  Mills.  By  this  method  the 
percentage  reached  is  40;  by  the  city's  method  the 
percentage  reached  is  34.9.  The  Commission  believes 
that  an  additional  allowance  should  be  made  to  the 
kilowatt  hours  sold  to  the  railroad  company  to  com- 
pensate for  the  fact  that  they  were  measured  on  the 
direct  current  side  of  the  step  down  transformers 
and  the  rotary  converters.  Such  an  allowance  would 
reasonably  be  12  per  cent  making  the  total  kilowatt 
hours  charged  to  the  railroad  department  approxi- 
mately 3,050,000.  With  this  adjustment  the  per- 
centage becomes  38.5  which  is  accepted  by  the  Com- 
mission as  the  proper  percentage  basis  upon  which  to 
allocate  the  expenses  of  the  company  to  Bensselaer 
district.  Accepting  the  city's  figures  of  $312,609.82 
as  the  operating  expenses,  excluding  amortization,  for 
the  year  1920,  and  applying  this  percentage  of  38.5, 
the  operating  expenses  excluding  amortization  appli- 
cable to  Bensselaer  are  $120,354,78.  Applying  this 
same  percentage  to  the  amount  of  $900  allowed  by  the 
city  for  uncollectible  bills  makes  such  item  for  the 
Bensselaer  district  $346.50.  To  this  add  taxes  allowed 
by  the  city  of  Bensselaer  of  $3,903.28,  makes  a  total 
of    $124,604.56    for    operating    revenue    deductions 
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excluding  amortization.  The  city  allows  the  sum  of 
$12,504.63  for  general  amortization.  This  makes  a 
total  operating  revenue  deduction  of  $137,109.19. 
Deducting  this  amount  from  the  operating  revenues 
of  $162,279.23  leaves  $25,170.04  available  as  a  return 
on  the  value  of  the  property  of  the  company  used  in 
supplying  electric  service  to  Rensselaer.  This  is  but 
5.9  per  cent  on  the  value  of  the  property  as  claimed 
by  the  city.  If  we  use  the  city's  percentage  of  34.9  to 
determine  the  expense  which  should  be  allocated  to 
the  Rensselaer  district  and  to  these  expenses  add  the 
amounts  above  mentioned  for  uncollectible  bills, 
taxes  and  general  amortization,  the  return  to  the 
company  on  the  value  of  its  property  as  claimed  by 
the  city  is  8.5  per  cent. 

The  Commission,  however,  does  not  accept  this  per- 
centage as  a  proper  basis  for  allocating  the  expenses 
to  the  Rensselaer  district  but  simply  uses  it  as  an 
illustration  to  show  what  the  return  would  be  when 
allowing  substantially  all  of  the  city's  claims  except 
its  estimate  of  revenues.  The  rates,  therefore,  cannot 
be  deemed  to  be  unreasonable  or  unjust  in  that  they 
give  the  respondent  an  excessive  return. 

The  schedule  of  respondent's  rates  sets  forth  twelve 
classifications  which  to  the  Commission  appear 
involved  and  unnecessary  for  the  service  furnished. 
It  believes  that  the  classifications  should  be  altered 
by  a  reduction  of  the  number  and  a  graduating  of 
rates  so  that  the  burden  of  the  rate  payers  will  be 
adjusted  more  equitably,  and  still  produce  the  neces- 
sary and  required  revenue.  In  such  alteration  and 
modification  of  classifications  and  rates  attention 
should  be  given  to  lighten  the  burden  of  consumers  of 
electricity  for  lighting  purposes.  No  discrimination 
should  be  made  in  favor  of  the  company's  employees, 
as  exists  in  classification  No.  2. 

For  the.  reasons  expressed  the  complaint  should  be 
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dismissed  and  the  company  directed  to  file  a  schedule 
setting  forth  classifications  of  service  with  rates 
applicable  thereto  in  accordance  with  the  general 
suggestions  made. 

Prendergast,  Chairman,  and  Blakeslee,  Commis- 
sioner,  concur;  Pooley  and  Semple,  Commissioners, 
not  present. 


In  the  Matter  of  the  Complaint  of  S.  M.  Jaoksoit 
Jacobs,  against  Job  E.  Hedobs,  as  Receiver  of  the 
New  York  Railways  Company 

Case  No.  26Q1 

(New  Tork  Transit  Commission,  July  12,  1921) 

Street  railways — transfers — franchise  to  nnite  two  street  sur- 
face railroad  routes — Railroad  Law,  former  §  93,  as  added 
by  chapter  806  of  the  Laws  of  1S92,  and  amended  by  chapter 
676  of  the  Laws  of  1892. 

Where  the  receiver  of  a  street  railway,  which,  prior  to  the 
receivership,  had  operated  as  lessee  the  line  of  another  rail- 
way, ceased  to  operate  such  railway  under  direction  of  the 
Federal  court,  the  obligation  requiring  the  transportation  of  a 
passenger  for  a  single  faro  over  the  entiro  route  in  either 
direction  came  to  an  end;  and,  if  any  similar  obligation  exists, 
.  it  arises  in  connection  with  the  f  nuMhise  under  which  the  route 
was  constructed.  * 

Where  a  franchise  was  granted  under  the  provisions  of 
former  section  93  of  the  Railroad  Law  as  added  by  chapter  306 
of  the  Laws  of  1892,  and  amended  by  chapter  676  of  the  Laws 
of  1892,  for  the  purpose  of  uniting  two  routes  and  thus  estab- 
lishing a  new  route  for  travel  for  one  fare,  the  receiver  of  the 
company  which  formerly  operated  the  route  will  be  ordered  to 
honor  transfers  presented  for  travel  over  the  line  which  he 
operates. 

J.  J.  Snllivan,  for  oomplainant. 

Henry   J.    Smith    and    George    Roberts,    for   ib% 
receiver. 
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Michel  Kirtland,  for  the  Ninth  Ayenne  Bailroad 
Company. 

Herbert  S.  Worthley,  assistant  corporation  counsel, 
for  the  city  of  New  York. 

George  H.  Stover,  assistant  counsel,  for  the 
Commission. 

Habkness,  Commissioner. —  This  proceeding  was 
instituted  by  the  Public  Service  Commission  for  the 
First  District  under  section  48  of  the  Public  Service 
Commission  Law,  upon  complaint  of  S.  M.  Jackson 
Jacobs  against  the  New  York  Railways  Company,  for 
its  failure  to  carry  a  passenger  south  of  Sixth  avenue 
from  Fifty-third  street  on  a  transfer  given  by  the 
Ninth  Avenue  Railroad  Company  at  the  termination 
of  its  line  at  Fifty-third  street  and  Seventh  avenue. 
A  copy  of  the  complaint  was  served  upon  the  com- 
pany, which  filed  an  answer;  and  a  hearing  was 
ordered.  At  the  hearing  which  came  on  before  this 
Commission,  the  Ninth  Avenue  Railroad  Company 
and  the  city  of  New  York,  as  well  as  the  complainant 
and  the  defendant,  were  represented.  A  statement 
of  facts,  agreed  to  by  all  the  parties,  was  placed  in 
evidence,  and  briefs  were  submitted.  The  only  ques- 
tion presented  is  as  to  the  obligation  of  the  New  York 
Railways  Company,  under  its  franchise  and  the  stat- 
ute governing  it,  to  honor  the  transfer  of  the  Ninth 
Avenue  Company  and  to  carry  the  passenger  who 
presents  it,  not  merely  from  Seventh  to  Sixth  avenue, 
but  southward  on  Sixth  avenue,  without  payment  of 
an  additional  fare. 

A  route  for  travel  between  the  upper  west  side  and 
downtown  New  York  is  furnished  by  the  line  of  the 
Ninth  Avenue  Company,  running  north  and  south,  on 
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Ninth  avenue,  the  parallel  line  of  the  New  York  Bail- 
ways  Company  on  Sixth  avenne,  and  the  east  and 
west  connection  between  them  at  Fifty-third  street, 
the  Ninth  Avenue  Company  owns  and  operates  the 
tracks  on  Fifty-third  street,  between  Ninth  and 
Seventh  avenues,  and  the  New  York  Railways  Com- 
pany controls  and  operates  the  portion  between 
Seventh  and  Sixth  avenues.  Complainant,  having 
occasion  to  take  this  route  uptown  one  evening  inl 
November,  1919,  boarded  the  Sixth  avenue  car  at 
Thirty-second  street,  asked  for  a  transfer,  received 
it,  and  was  told  to  get  off  the  car  and  take  the  shuttle 
which  operates  on  Fifty-third  street  between  Sixth 
and  Seventh  avenues.  He  retained  the  transfer 
while  on  the  shuttle  ear,  and  at  Seventh  avenue  was 
told  that  it  was  good  by  crossing  over  the  road  and 
taking  the  Ninth  avenue  line  up  to  Amsterdam 
avenue.  He  did  this,  and  was  thus  enabled  to  ride 
uptown  for  five  cents.  Next  morning  he  took  a  car  at 
Amsterdam  avenue,  went  down  to  Fifty-third  street 
and  across  it  to  Seventh  avenue,  got  a  transfer,  took 
the  shuttle  car  to  Seventh  avenue,  where  he  had  to 
change  cars  and  pay  another  fare  to  ride  down  Sixth 
avenue.  In  this  way,  he  discovered  that  he  could  go 
uptown  over  this  route  for  five  cents,  but  that  it  cost 
ten  cents  to  pass  over  it  in  the  reverse  direction. 

Prior  to  October  1,  1919,  a  passenger  could  ride 
over  this  route  in  either  direction  on  payment  of  a 
five  cent  fare.  That  was  while  the  Sixth  and  Ninth 
avenue  lines  were  both  being  operated  by  the  New 
York  Railways  Company,  as  lessee.  The  New  York 
Railways  Company  was,  as  lessee,  required  by  the 
terms  of  former  section  104  of  the  Railroad  Law  (now 
Public  Service  Commission  Law,  §  49,  subd.  7)  to 
<5arry  from  one  part  of  its  system  to  another  for  a  sin- 
gle fare,      Griffln  v.  Interurbcm  Street  Ry.  Co.,  179 
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N.  T.  438;  O'Reilly  v.  Brooklyn  Heights  R.  R.  Co.,  Id. 
450 ;  McLaughlin  v.  New  York  City  R.  Co.,  106  App. 
Div,  1.  On  October  1, 1919,  however,  the  receiver  of  the 
New  York  Railways  Company,  under  direction  of  the 
court,  ceased  to  operate  the  lines  of  the  Ninth  Avenue 
Railroad  Company  which  thereupon  took  over  its 
property  and  has  since  continued  to  operate  and  is 
now  operating  it.  With  the  termination  of  the  rela- 
tionship of  lessee  and  lessor,  the  x>articular  obligation, 
rising  out  of  the  statute  mentioned  above,  came  to  an 
end ;  and,  if  any  similar  obligation  exists,  it  arises  in 
connection  with  the  franchise  under  which  the  route 
on  Fifty-third  street,  between  Sixth  and  Ninth  avenue, 
was  constructed. 

In  February,  1892,  the  property  and  franchises  of 
the  Sixth  Avenue  Railroad  Company  in  the  city  of 
New  York  were  leased  by  the  Houston,  West  Street 
and  Pavonia  Ferry  Railroad  Company;  and  in  March, 
1892,  the  property  and  franchises  of  the  Ninth  Avenue 
Railroad  Company  were  leased  by  the  same  company. 
The  lessee  company  was  thereafter,  in  1893,  merged 
with  other  companies  to  form  the  Metropolitan  Street 
Railway  Company  which,  after  other  mergers,  was 
reorganized  in  1911  as  the  New  York  Railways  Com- 
I>any,  which  thus  succeeded  to  the  rights  of  the 
Houston,  West  Street  and  Pavonia  Ferry  Railroad 
Company,  including  the  leases  of  the  Sixth  and  Ninth 
avenue  properties. 

In  June,  1892,  the  Houston,  West  Street  and  Pavo- 
nia Ferry  Railroad  Company,  on  behalf  of  and  as 
lessee  of  the  Sixth  Avenue  Railroad  Company,  and 
the  Ninth  Avenue  Railroad  Company,  petitioned  the 
common  council  of  the  city  of  New  York  for  consent 
to  the  construction  and  operation  of  a  connection  to 
unite  the  routes  of  the  Sixth  Avenue  Company  and  the 
Ninth  Avenue  Company  at  the  intersection  of  Fifty- 
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third  street  and  Seventh  avenue,  the  connection  to  be 
made  by  an  extension  or  branch  of  the  Ninth  Avenue 
Railroad  Company  from  Ninth  avenue  to  Seventh 
avenue,  and  by  an  extension  or  branch  of  the  Sixth 
Avenue  Bailroad  Company  from  Sixth  avenue  to  the 
point  of  union  at  Seventh  avenue.  By  resolution 
adopted  by  the  common  council,  September  29,  1892, 
approved  by  the  mayor,  October  8, 1892,  consent  was 
**  given  to  said  companies  to  construct,  maintain,  use 
and  operate  upon  the  streets  and  avenues  in  said 
application  described,  upon  conditions  hereinafter 
named,  and  not  otherwise,  the  extensions  and 
branches  aforesaid,  as  street  railroads.'* 

This  franchise  was  granted  under  the  exception 
added  to  former  section  93  (now  173)  of  the  Bailroad 
Law  by  chapters  306  and  676  of  the  Laws  of  1892, 
Under  section  93,  the  consent  of  the  local  authorities 
in  cities  containing  1,250,000  inhabitants  or  more  had 
to  contain  the  condition  that  the  franchise  should  be 
sold  at  public  auction  to  the  bidder  who  would  agree 
to  give  the  city  the  largest  percentage  of  the  gross 
receipts  of  such  corporation.  Under  the  provision 
added  in  1892,  the  common  council  might  grant  a  fran- 
chise without  such  sale  **  •  •  •  Whenever  it  shall  be 
desired  to  unite  two  street  surface  railroad  routes  at 
some  point  not  over  one-half  mile  from  such  respective 
lines  or  routes,  and  establish  by  the  construction  of 
such  connection  a  new  route  for  public  travel  and  the 
corporation  or  corporations  owning  or  using  such 
railroads  shall  consent  to  operate  such  connection  as 
a  part  of  a  continuous  route  for  one  fare,  and  it  shall 
ap[pear  to  the  local  authorities  that  such  connection 
cannot  be  operated  as  an  independent  railroad  with- 
out inconvenience  to  the  public,  but  that  it  is  to  the 
public  advantage  that  the  same  should  be  operated  as 
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a  continuous  line  or  route  with  existing  railroads, 

m    •    •  tf 

• 

Pursuant  to  this  franchise  resolution,  the  street 
railroad  in  Fifty-third  street  between  Sixth  and  Ninth 
avenues  was  constructed,  and  for  many  years  prior  to 
October  2, 1919,  operated  as  a  part  of  the  railway  sys- 
tem of  the  Metropolitan  Street  Railway  Company, 
and  of  the  New  York  Railways  Company.  Prior  to 
October  1,  1919,  the  New  York  Railways  Company, 
operated  as  a  continuous  route  a  line  known  as  the 
**  Sixth- Amsterdam  Avenue  Line,*'  running  on  Sixth 
avenue,  Fifty-third  street.  Ninth  avenue  and  Amster- 
dam avenue.  Since  October  1, 1919,  the  Ninth  Avenue 
Railroad  Company  has  operated  a  line  along  Amster- 
dam avenue,  Broadway,  Columbus  avenue.  Ninth 
avenue,  and  Fifty-third  street  from  Ninth  avenue  to 
Seventh  avenue;  and  the  receiver  of  the  New  York 
Railways  Company  has  operated  one  shuttle  car  on 
West  Fifty-third  street  between  Sixth  and  Seventh 
avenues,  and  a  line  on  Sixth  avenue  from  Fifty-ninth 
street  south  on  the  entire  length  of  Sixth  avenue  and 
beyond  to  the  southern  terminus  of  the  line. 

The  Ninth  Avenue  Railroad  Company  gives  to  its 
jmssengers  riding  south  and  east  on  Fifty-third  street 
a  transfer  ticket  which  is  accepted  by  the  receiver  of 
the  New  York  Railways  Company  on  the  Fifty-third 
street  shuttle  car  for  a  ride  from  Seventh  avenue  to 
Sixth  avenue  but  not  for  a  ride  on  Sixth  avenue.  The 
receiver  of  the  New  York  Railways  Company  gives  to 
its  passengers  going  north  on  Sixth  avenue  a  transfer 
ticket  at  Sixth  avenue  and  Fifty-third  street;  and 
such  passenger  by  changing  to  the  shuttle  car,  show- 
ing but  retaining  the  same,  and  changing  to  the  ear 
of  the  Ninth  Avenue  road  at  Seventh  avenue,  is  car- 
ried by  the  Ninth  avenue  Company  west  on  Fifty- 
third  street  and  north  to  the  end  of  the  route,  or  such 
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distance  as  he  desires  to  travel,  without  additional 
fare. 

In  his  answer,  the  receiver  of  the  New  York  Rail- 
ways Company  contended  that  the  duty  under  the 
franchise  is  fully  performed  when  either  company 
delivers  a  passenger  from  a  point  on  its  former  fran- 
chise to  the  end  of  the  connection,  and  that  when  a 
passenger  is  carried  by  the  Ninth  Avenue  Company 
north  on  Ninth  avenue  he  receives  a  privilege  to  which 
he  is  not  entitled.  He  attributed  the  practice  of  the 
Ninth  Avenue  Company  to  the  method  of  operation 
employed  by  it,  namely,  that  it  operates  a  through 
service  to  Seventh  avenue,  instead  of  availing  itself  of 
the  shuttle  car  device.  He  explained  that  the  Ninth 
Avenue  Company  permitted  the  passenger  to  remain 
on  the  car  after  it  turned  north,  because  of  the  diffi- 
culty of  identifying  the  passenger  and  compelling  him 
to  leave  the  car.  That  this  was  merely  an  inference 
appeared  at  the  hearing  where  the  attorney  for  the 
Ninth  Avenue  Company  stated  that  he  agreed  with 
complaint,  and  that  they  carried  the  passenger  up 
Ninth  avenue  because  the  law  required  it. 

Light  as  to  the  obligation  which  the  companies  were 
willing  to  assume  and  which  the  common  council  sup- 
posed was  being  imposed  may  be  found  in  the  petition 
and  the  resolution  mentioned  above.  The  petition  of 
the  Houston,  West  Street  and  Pavonia  Ferry  Rail- 
road Company,  after  reciting  among  other. things 
that  **  your  petitioner  is  the  lessee  for  a  long  term 
of  years  of  the  tracks,  railroads  and  railroad  routes 
of  said  Sixth  Avenue  Railroad  Company  and  of 
csaid  Ninth  Avenue  Railroad  Company,  and  is  using 
the  tracks,  railroads  and  railroad  routes  of  said 
several  companies,'*  that  **  it  is  desired  to  unite 
the  routes  of  said  Sixth  Avienue  Railroad  Company 
and  said  Ninth  Avenue  Railroad  Company  at  the 
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intersection  of  Fifty-third  street  and  Seventh 
avenne,  said  point  of  union  being  not  over  one- 
half  mile  from  such  respective  lines  or  routes/' 
that  **  by  the  construction  of  such  connection  your 
petitioner  will  be  able,  and  hereby  offers  to  establish 
and  maintain  a  new  continuous  route  for  public  travel 
over  the  existing  tracks  or  roads  and  said  connection, 
and  provided  that  the  local  authorities  of  the  city  of 
New  York  will  consent  to  the  construction  of  said  con- 
nection and  to  the  establishment,  maintenance  and 
operation  of  said  new  route  for  public  travel,  your 
petitioner  hereby  consents  and  agrees  *  •  *  to  con-  I 
struct  said  connection  and  to  maintain  and  operate 
the  same  as  part  of  said  continuous  route,''  and  that 
''  said  connection  cannot  be  operated  as  an  independ- 
ent railroad  without  inconvenience  to  the  public,  but  it 
is  to  the  public  advantage  that  the  same  should  be 
operated  as  a  continuous  line  or  route  with  said  exist- 
ing railroads  respectively,"  prayed  for  the  consent  to 
the  construction  and  operation  of  said  connection 
^^  and  to  the  establishment,  maintenance  and  opera- 
tion of  said  new  continuous  route  for  public  travel." 
The  resolution  of  the  common  council,  after  recit- 
ing among  other  things  that  ^^  said  joint  application 
contemplates  the  connection  and  union  of  two  street 
surface  railroads  at  a  point  not  over  one-half  mile 
distant  from  their  respective  lines  or  routes,  as  they 
now  exist,  and  to  establish  by  the  construction  of  such 
new  connection  a  new  and  continuous  route  for  public 
travel,"  that  **  said  corporation  making  said  applica- 
tion did  therein  and  do  hereby  consent  to  operate  said 
new  route  when  such  connection  and  union  is  made  as 
a  part  of  a  continuous  route  for  one  fare, .  either  by  a 
continuous  ride  or  by  transfer  tickets,"  that  "  it 
appeared  to  the  local  authorities,  upon  a  hearing  of 
said  application  as  provided  by  law,  that  said  con- 
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nection  and  new  route  cannot  be  6perated  a9  an  inde- 
pendent railroad  without  inconvenience  to  the  public, 
but  that  it  is  the  public's  advantage  that  the  same  be 
operated  as  a  continuous  liae  or  route  with  the  exist- 
ing railroads  of  the  applicants  for  one  fare,  either  by 
continuous  ride  or  transfer  tickets, ' '  gave  the  consent 
of  the  common  council  to  said  companies  to  constructi 
maintain  and  operate  the  branches  and  extension 
mentioned  in  the  petition. 

It  is  apparent  that  the  establishment  of  ^^  a  new! 
continuous  route  for  public  travel ''  was  a  dominant 
consideration  in  these  negotiations.  The  nearest 
approach  to  a  definition  of  this  term  is  found  in  para- 
graph fourth  of  the  petition.  All  other  allusions  to  it 
refer  back  to  this  paragraph,  where  the  petitioner 
offers  to  establish  and  maintain  ^^  a  new  continuous 
route  for  public  travel  over  the  existing  tracks  an3 
roads  and  said  connection."  Defendant  argues  that 
this  means  that  a  passenger  shall  be  carried  for  a 
single  fare  over  the  existing  line  of  one  company  and 
over  the  connection,  but  no  farther.  This,  however, 
would  mean  either  the  establishment  of  two  routes  or 
of  one  route  for  two  fares,  while  the  franchise  speaks 
of  a  *  *  continuous  route  for  one  fare. '  *  The  language 
which  indicates  what  the  route  is  does  not  read  **  over 
the  existing  tracks  and  road  of  the  Sixth  (or  Niuth) 
Avenue  Company  and  said  connection,''  but  is 
'^  over  the  existing  tracks  and  roads  and  said  con- 
nection." That  is,  the  new  route  is  made  up  of  the 
existing  tracks  of  both  companied  and  of  the  exten- 
sion, which  thus  becomes  a  link  between  the  iwo 
rather  than  a  piece  of  track  which  becomes  alternately 
the  terminus  of  the  Sixth  avenue  route  or  the  Ninth! 
avenue  route,  depending  upon  whether  a  passenger 
rides  uptown  or  downtown.  In  my  opinion,  para- 
graph fourth  should  be  construed  as  having  reference 
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to  a  single  route,  of  which  the  existing  tracks  of  both 
companies  and  the  connection  between  them  form  a 
part,  over  which  a  x>as6enger  may  ride  for  a  single 
fare. 

This  construction  is  supported  by  other  considera- 
tions. All  parties  knew  that  the  petitioner  was  lessee 
of  the  Sixth  and  Ninth  avenue  roads,  and  it  must  be 
presumed  that  they  knew  that,  under  section  104  of 
the  Railroad  Law,  the  lessee  would  be  required  to 
carry  for  a  single  fare  from  a  point  on  Sixth  avenue 
to  a  point  on  Ninth  avenue  by  way  of  the  Fifty-third 
street  connection.  It  is  significant  that  the  offer  to 
establish  the  continuous  route  is  made  by  "  your  peti- 
tioner,'' $.  e.,  the  lessee.  The  lessor  companies 
assented  to  all  representations  contained  in  the  peti- 
tion, for  at  the  end  it  is  stated  that  **  your  petitioner 
makes  this  application  as  well  for  and  on  behalf  of 
its  said  lessors  as  for  itself.  *'  Everything  indicates 
that  the  companies  were  offering  something  much 
broader  than  that  for  which  the  receiver  now  con- 
tends. It  is  equally  clear  that  the  common  council 
took  the  same  view  as  the  companies.  The  first  recital 
on  the  franchise  states  that  the  application  contem- 
plates *^  connection  cmd  wnion  of  two  street  surface 
railroads."  It  is  safe  to  assume  that  all  parties  had 
in  mind  a  continuous  route  composed  of  three  parts, 
rather  than  two  continuous  routes  composed  of  two 
parts  each.  Certainly,  there  is  nothing  to  indicate  that 
at  the  time  the  franchise  was  granted  any  of  the  par- 
ties had  in  mind  that  there  would  be  a  Sixth  avenue 
route  terminating  at  Ninth  avenue  and  Fifty-third 
jstreet,  and  a  Ninth  avenue  route  terminating  at  Sixth 
avenue  and  Fifty-third  street.  Even  if  it  be  conceded 
that  the  language  is  capable  of  two  constructions, 
nevertheless  the  rules  of  construction  require  the 
acceptanoe  of  that  for  which  complaint  now  contends. 
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The  offer  was  made  by  the  lessee  and  acquiesced  in  by 
the  lessors;  if  ambiguous  the  doubt  should  not  be 
resolved  in  their  favor.  The  rule  is  that  *  *  the  inter- 
pretation must  be  adopted  which  is  most  favorable  to 
the  State.*'  Minor  v.  Erie  R.  R.  Co.,  171  N.  T.  566, 
573;  Coosaw  Mining  Co.  v.  South  Carolina,  144  U.  S. 
550,  561. 

Defendant,  however,  contends  that  the  obligations 
attaching  to  the  franchise  are  purely  statutory  and 
that  the  Legislature  covered  the  whole  subject  and 
left  nothing  to  the  discretion  of  the  common  council 
which,  therefore,  had  no  authority  to  attach  additional 
conditions.  It  does  not  seem  that  the  Legislature  did 
cover  the  whole  subject  or  that  the  common  council 
attached  any  additional  conditions ;  but  assuming  that 
it  did,  the  case  oi  Beekman  v.  Third  Avenue  Railroad 
Co.,  153  N.  T.  144,  on  which  defendant  relies  does  not 
support  its  contention.  In  that  case,  the  franchise 
was  granted  under  old  section  93  of  the  Bailroad  Law, 
but  not  under  the  part  involved  in  the  instant  case. 
It  was  disx>osed  of  at  public  auction  and  not,  as  here, 
without  putting  it  up  to  bidding.  The  court  held  that 
two  extensions,  one  on  the  north  and  one  on  the  south 
end  of  the  existing  route,  could  not  be  put  up  as  one 
franchise,  and  that  the  local  authorities  could  not 
attach  a  requirement  for  a  lump  sum  payment  as  a 
condition  to  a  franchise  which  the  statute  required 
should  be  sold  to  the  bidder  of  the  highest  percentage 
of  the  gross  receipts.  Such  conditions  were  incon- 
sistent with  the  statutory  regulations  and  not  merely 
in  addition  thereto.  In  view  of  the  provisions  of  sec- 
tion 18,  article  III  of  the  Constitution,  I  think  it  cannot 
be  said  that  an  additional  condition  attached  by  the 
local  authorities  is  illegal,  where  it  is  not  inconsistent 
with,  and  does  not  violate  the  spirit  of,  the  regula- 
tions prescribed  by  the  Legislature.    It  seems  that  the 
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local  authorities  must  be  free  to  impose  conditions, 
except  where  the  Legislature  has  restricted  the  right 
expressly  or  by  implication. 

Defendant  insists  that  its  obligation  is  to  be  deter- 
mined solely  by  reference  to  the  statute.  This  was 
the  part  of  section  93  of  the  Bailroad  Law,  which  was 
added  by  chapter  306  of  the  Laws  of  1892,  and  which, 
as  amended  by  chapter  676  of  the  Laws  of  1892,  read 
as  follows :  ^  ^  Whenever  it  shall  be  desired  to  xmite 
two  street  surface  railroad  routes  at  some  point  not 
over  one-half  mile  from  such  respective  lines  or 
routes,  and  establish  by  the  construction  of  £ruch  con- 
nection a  new  route  for  public  travel,  and  the  corpora- 
tion or  corporations  owning  or  using  such  railroads 
shall  consent  to  operate  such  connection  as  a  part 
of  a  continuous  route  for  one  fare,  and  it  shall  appear 
to  the  local  authorities  that  such  connection  cannot 
be  operated  as  an  independent  railroad  without  incon- 
venience to  the  public,  but  that  it  is  to  the  public 
advantage  that  the  same  should  be  operated  as  a  con- 
tinuous line  or  route  with  existing  railroads,  or  when- 
ever, for  the  purpose  of  connecting  with  any  ferry  or 
railroad  depot,  it  shall  be  desired  to  construct  an 
extension  or  branch  not  more  than  one-half  mile  in 
length,  of  any  street  surface  railroad  corporation,  no 
sale  of  such  franchise  shall  be  made  as  provided  in 
this  section,  but  any  consent  of  the  local  authorities 
for  the  construction  and  operation  of  such  connection, 
extension  or  branch  shall  provide  that  the  corpora- 
tion or  corporations  operating  such  connection,  exten- 
sion or  branch  shall  pay  into  the  treasury  of  said  city 
annually  the  percentage  provided  for  extensions  or 
branches  in  section  ninety-five  of  this  chapter,  for  the 
purposes,  at  the  times,  in  the  manner  and  upon  con- 
ditions set  forth  in  such  section.*' 

This,  as  was  pointed  out  above,  created  an  ezcep- 
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tion  to  the  procedure  laid  down  in  the  preceding  por- 
tions of  the  section,  which  required  the  franchise  to 
be  **  sold  at  public  auction  to  the  bidder  who  will 
agree  to  give  the  city  the  largest  percentage  per 
annum  of  the  gross  receipts  of  such  corporation. '^ 
Under  the  exception,  the  city  did  not  receive  the 
largest  percentage  of  the  gross  receipts  which  could 
be  secured  at  auction  sale,  but  merely  the  percentage 
fixed  in  former  section  95  of  the  Eailroad  Law.  It 
seems  fair  to  assume  that  the  Legislature  was  less 
exacting  in  regard  to  payments  into  the  city  treasury, 
because  it  was  paying  more  attention  to  the  public 
convenience;  for  in  Beekmcm  v.  Thdrd  Averme  RaiU 
road  Co.,  153  N.  Y.  144, 153,  it  was  said  referring  to  the 
sale  at  public  auction :  *  *  •  •  •  the  purpose  evi- 
dently was  to  secure  to  the  city  the  largest  revenue 
that  vx>uld  he  consistent  with  the  public  convenience 
and  the  public  interest.  The  power  to  consent  was  not 
conferred  upon  the  local  authorities  for  the  sole  pur* 
pose  of  securing  pecwniary  profit  or  bringing  money 
to  the  treasury,  but  was  to  be  exercised  with  due 
regard  to  the  interest  and  convenience  of  the  public.** 
It  is  a  fair  inference  that  the  Legislature  did  not 
forego  the  possibility  of  securing  a  larger  portion  of 
the  gross  receipts,  without  stipulating  for  some  addi- 
tional benefit  to  the  public,  and  that  this  benefit  con- 
sisted in  securing  a  longer  ride,  for  a  single  fare  than 
would  otherwise  have  been  available.  If  defendant's 
theory,  that  a  passenger  from  Ninth  avenue  could  go 
only  to  Sixth  avenue  and  a  passenger  from  Sixth 
avenue  could  go  only  to  Ninth  avenue,  is  correct,  the 
public  would  secure  but  little  more  benefit  than  if 
the  franchise  had  been  sold  at  auction.  Had  the 
extension  been  sold  to  the  Sixth  Avenue  Company, 
that  company  would  have  been  required  by  former 
section  101  (now  181)  of  the  Railroad  Law  to  carry 
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over  its  existing  road  and  the  extension  for  a  singb 
fare;  and  it  is  to  be  noted  that  section  93  provide* 
that  ^'whenever  snch  consent  shall  provide  for  the 
sale  at  public  aiiction  of  the  right  to  construct  and 
operate  a  branch  or  extension  of  an  existing  railroad 
Buch  consent  shall  provide  that  but  one  fare  shall  be 
exacted  for  passage  over  such  branch  or  extension 
and  over  the  line  of  road  which  shall  have  applied 
therefor/^  and  that  apparently  this  provision  was  to 
apply  even  though  the  extension  was  bid  in  by  another 
company  than  the  applicant.  The  purpose  evidently 
was  to  secure  a  longer  route  for  a  single  fare  than 
would  be  had  if  the  franchise  were  sold  at  an  auction. 

Nothing  in  the  language  expressly  supports  defend- 
ant's contention;  and  there  is  nauoh  against  it.  To 
''  imite "  two  street  surface  railroads  •  •  •  and 
establish  by  the  construction  of  such  connection  a 
new  route  for  public  travel  •  •"  •  and  that  the  same 
should  be  operated  as  a  continuous  line  or  route  with 
existing  railroads/'  more  naturally  conveys  the  idea 
of  a  route  of  which  both  existing  railroads  form  a 
part. 

Defendant  lays  stress  on  the  fact  that  the  Ninth 
Avenue  Railroad  Company  cannot  operate  its  cars 
over  the  Sixth  av-enue  line;  but  no  such  question  is 
presented  as  nobody  claims  that  the  Ninth  avenue 
cars  should  run  over  the  Sixth  avenue  tracks.  It  con- 
fuses the  right  of  one  company  to  use  the  trades  of 
another  with  the  obligation  of  a  company  to  carry  a 
transfer  passenger  in  its  own  car.  It  is  not  the  Ninth 
avenue  car  which  the  Sixth  Avenue  Company  is 
required  to  accept,  but  the  passenger  who  comes  from 
that  car.  That  one  company  may  be  required  to  oarry 
a  transferee  from  another  line,  is  clear  from  the  pro- 
visions of  subdivision  3,  section  49  of  the  Publid 
Service  Commission  Law.  Defendant  in  effect  admits 
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that  it  is  required  to  e  certain  extent  by  the  franchise 
under  section  93,  when  it  concedes  the  right  of  a 
passenger  to  be  carried  a  certain  distance  over  the 
line  of  the  other  company,  namely,  -to  the  end  of  the 
connection.  Section  93  imposes  the  same  kind  of 
obligation,  thongh  limited  in  extent,  as  was  imposed 
by  the  former  section  104. 

At  the  close  of  the  hearing,  defendant  asked  to  be 
relieved  from  the  obligation,  if  the  Commission  should 
find  that  it  existed.  In  my  opinion  it  does  exist; 
but  I  think  that  no  ruling  should  be  made  on  defend- 
ant's request  at  this  time.  That  is  a  matter  for  a  sub- 
sequent application,  where  the  facts  bearing  on  the 
merit  of  the  request  can  be  fully  presented.  I  recom- 
mend that  the  receiver  of  the  New  York  Bailwaya 
Company  be  ordered  to  cease  violating  the  law  by 
refusing  to  honor  on  its  Sixth  avenue  line  the  trans- 
fers issued  by  the  Ninth  Avenue  Bailroad  Company 
at  Fifty-third  street  and  Seventh  avenue,  and  that  the! 
receiver  be  ordered  to  carry  passengers  who  present 
such  transfers,  southward  on  the  Sixth  avenue  line, 
without  payment  of  an  additional  fare. 


In  the  Matter  of  the  Appeal  Relative  to  the  Election 
of  District  Officers  in  District  No.  18  of  the  Town 
of  Dryden,  Tompkins  County 

Case  No.  711 

(Education  Department,  November  30,  1921) 

Scbool   mtetings — election   of   tnutee   sustained  —  election   of 
clerk  and  collector  set  aside. 

Graves,  Commissioner. —  It  is  alleged  that  at  the 
annual  meeting  held  in  district  No.  18  of  the  town  of 
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Dryden  one  of  the  voters  present  was  nominated  for 
chairman  and  acted  as  such  without  vote  having  been 
taken  on  the  nomination  and  also  that  he  appointed 
personal  friends  as  tellers  without  action  of  the  meet- 
ing. There  is  nothing  to  show  that  any  objection  was 
made  at  the  time  or  that  the  chairman  acted  unfairly 
or  that  any  error  was  made  by  the  tellers  in  the  can- 
vass of  votes.  Apparently,  the  meeting  acquiesced 
in  the  action  of  the  chairman  and  the  result  of  the 
meeting  may  not  now  be  set  aside  upon  either  of 
the  above  ground's. 

It  appears,  however,  that  the  clerk  and  collector 
were  not  regularly  elected.  Mrs.  Boy  Gibson  received 
a  plurality  of  the  votes  cast  for  clerk  but  did  not 
receive  a  majority  as  required  by  section  227  of  the 
Education  Law.  DeWitt  Calkins  was  nominated  for 
collector  with  no  opposition.  A  motion  was  made  that 
the  tellers  cast  a  ballot  for  Mr.  Calkins  **  and  con- 
sider him  elected  collector,''  he  being  the  only  nom- 
inee. It  has  been  repeatedly  held  that  this  form  of 
balloting  is  not  in  accordance  with  the  provisions  of 
the  law  which  plainly  contemplate  that  each  voter 
must  have  the  opportunity  to  cast  his  individual 
ballot. 

While  the  clerk  and  collector  so  declared  elected 
must  be  recognized  under  the  circumstances  stated  as 
de  facto  oflScers  until  their  election  is  set  aside,  it 
becomes  my  duty  on  this  appeal  to  declare  the  action 
of  the  meeting  invalid  respecting  their  election  for 
the  reasons  stated.  The  trustee  was  regularly  elected 
as  appears  from  the  minutes  and  there  being  vacan- 
cies in  the  oflSces  of  clerk  and  collector  from  and 
after  the  date  of  this  decision  it  will  become  the 
trustee's  duty  to  fill  the  same  by  appointment  under 
section  234  of  the  Education  Law. 

The  appeal  is  sustained  as  to  the  declared  elections 
of  clerk  and  collector. 
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It  is  ordered  that  the  election  of  the  clerk  and  col- 
lector of  district  No.  18  of  the  town  of  Dryden, 
Tompkins  county,  at  the  annual  district  meeting  held 
in  May,  1921,  be  and  the  same  is  hereby  set  aside. 

It  is  further  ordered  that  the  trustee  of  said  dis- 
trict proceed  to  appoint  a  clerk  and  a  collector  of  said 
district,  who  will  serve  until  the  next  annual  district 
meeting  and  until  their  successors  shall  have  been 
duly  elected  and  have  qualified. 


In  the  Matter  of  Construing  the  Effect  of  Section 
249  of  the  County  Law  in  Eelation  to  the  Loss 
Through  Depreciation  in  Market  Value  of  Securi- 
ties Representing  the  Investment  of  Court  and 
Trust  Funds  Deposited  with  County  Treasurer 

(Attorney-General,  November  4,  1921) 

Oonrt  and  trust  fmida  —  investment  of  funds  deposited  with 
connty  treasurer  —  loss  through  depreciation  in  market  valno 
of  liberty  bonds  —  transfer  of  securities  —  eifect  of  section 
249  of  the  Oounty  Law. 

Where  the  market  value  of  liberty  bonds  in  which  funds 
deposited  with  a  county  treasurer  have  been  invested  pursuant 
to  the  authority  conferred  by  chapter  132  of  the  Laws  of  1918 
has  depreciated,  the  securities  should  not  be  transferred  to 
another  account  so  that  payment  in  full  might  be  made  to 
the  persons  for  whose  benefit  the  fund  was  deposited,  on  any 
other  basis  than  that  of  their  present  market  value. 

Where  an  application  is  made  for  the  withdrawal  of  the 
fund  the  attention  of  the  court  should  be  dr^wn  to  the  nature 
of  the  investments  made  so  that  an  opportunity  may  be 
afforded  to  turn  over  the  securities  in  kind  or  proper  direction 
made  for  their  disposal. 

The  county  treasurer  is  not  personally  liable  for  the  tem- 
porary loss  arising  out  of  a  depreciation  in  the  market  value 
of  liberty  bonds  in  which  he  bas .  invested  court  and  trust 
funds  and  it  seems  that  section  249  of  the  Oounty  Law  does 
not  impose  a  liability  upon  the  county  for  such  loss. 
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Hon.  James  A,  Wendell,  State  Comptroller,  sub- 
mitted inquiries  together  with  a  request  for  an  opin- 
ion thereon,  as  follows: 

*'  In  connection  with  such  matters  inquiries  are 
made  (1)  as  to  whether  payment  should  be  made  to 
the  parties  interested  on  the  basis  of  the  valuation 
of  the  initial  investments  and  (2)  whether  funds 
received  in  another  action  or  proceeding  could  be 
used  so  as  to  permit  the  payment  in  full  to  the  appli- 
cant and  the  securities  transferred  to  the  credit  of 
such  other  action  or  proceeding  in  substitution  of  the 
funds  so  withdrawn  and,  if  so,  who  should  direct  and 
be  responsible  for  isuch  transfer. 

'*  Attention  is  called  to  the  provisions  of  section  249 
of  the  County  Law  which  it  is  intimated  might  bear 
upon  the  question  of  responsibility  for  any  loss  by 
reason  of  the  investment.  Said  section  reads  as 
follows : 

*'  *  Each  county  of  the  state  shall  be  responsible  for 
all  funds  or  moneys  deposited  with  the  treasurer 
thereof  by  virtue  of  a  judgment,  decree  or  order  of 
any  court  of  record  in  this  state,  and  an  action  to 
recover  any  loss  to  or  of  such  fund  may  be  brought 
against  the  county  by  any  party  aggrieved  or  by  the 
comptroller  of  the  state  of  New  York  in  a  court  of 
competent  jurisdiction.' *' 

Chapter  132  of  the  Laws  of  1918  amended  subdivi- 
sion 8  of  section  4  of  the  State  Finance  Law  relating 
to  the  investment  of  trust  funds  by  county  treasurers 
by  providing  as  follows:  **  In  the  absence  of  any 
direction  for  the  investment  of  moneys  received  by 
such  treasurer  for  other  than  a  public  use,  such 
moneys  may  be  invested  in  registered  bonds  of  the 
United  States  of  America  bearing  interest  at  a  rate 
of  not  less  than  four  per  centum  per  annum,  but  the 
whole  amount  of  money  so  invested  in  such  bonds 
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shall  not,  at  any  time,  exceed  fifty  per  centum  of  all 
moneys  held  by  such  treasurer  which  were  not  received 
for  some  public  use. " 

Acting  under  the  authority  of  this  statute  county 
treasurers  have  invested  moneys  paid  into  court  in  the 
purchase  of  liberty  bonds  at  par  within  the  prescribed 
limits,  crediting  the  interest  received  to  the  particular 
action  or  proceeding  out  of  which  the  funds  arose. 
Since  making  such  investment  the  market  value  of  the 
securities  has  depreciated  and  it  is  apprehended  that 
the  county  treasurers  will  have  difficulty  in  complying 
with  orders  which  may  be  granted  directing  the  pay- 
ment of  funds  out  of  court  upon  applications  made  on 
behalf  of  the  individuals  for  whose  benefit  the  funds 
were  received. 

Newton,  Attomey-Qeneral. —  The  provisions  of 
section  249  of  the  County  Law  were  originally  enacted 
as  chapter  186  of  the  Laws  of  1908  and  so  far  as  I  can 
find  have  not  as  yet  received  judicial  interpretation. 
Prior  to  their  enactment  there  was  no  question  that 
the  county  was  not  liable  for  loss  resulting  from 
investment  of  tru«t  funds  deposited  with  its  treasurer. 
Qray  v.  Supervisors  of  Tompkins  Coimty,  26  Hun, 
265.  The  remedy  of  the  injured  party  was  to  proceed 
against  the  treasurer  personally  or  his  sureties.  It 
will  be  noted,  however,  that  there  was  and  is  a  dis^ 
tinction  between  the  liability  of  the  depositary  aris- 
ing out  of  the  loss  of  funds  and  that  caused  by  a 
depreciation  in  the  value  of  ^securities  held  or  invest- 
ments made*  In  the  case  of  loss  of  uninvested  funds 
the  courts  have  consistently  held  that  the  liability  of 
the  depositary  was  almost  akin  to  that  of  an  insurer 
and  he  was  bound  to  make  reimbursement  even  where 
such  loss  occurred  through  no  fault  or  negligence  on 
his  part,  such  as  through  theft  or  by  the  failure  of 
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a  bank  TUlinghast  y.  MerriU,  Ibl  IH.  Y.  125;  City  of 
Johnstown  v.  Rodgers,  20  Misa  Bep.  262;  Village  of 
Bath  V.  McBride,  219  N.  Y.  92.  With  respect  to  loss 
through  investment  of  money  paid  into  court  the  same 
reasons  for  the  application  of  such  a  rule  do  not  pre- 
vail and  the  rule  has,  in  fact,  been  different.  "Where 
funds  have  been  invested  pursuant  to  an  order  or 
judgment  or  under  a  general  court  rule,  the  respon- 
sibility of  the  county  treasurer  has  been  that  of  a 
trustee  {Chesterma/n  v.  EyUmd,  81  N.  Y.  398;  Tomp- 
kins County  V.  Ingersoll,  81  App.  Div.  344,  348;  affd., 
177  N.  Y.  543),  and  the  test  of  his  liability  was 
whetber  he  had  exercised  due  care  and  prudence.  If 
he  had  done  so  he  was  not  liable  for  losses  not  occur- 
ring through  his  fault  or  negligence.  Chesterman  ▼. 
Eyland,  supra;  Waydell  v.  Hutchinson,  146  App.  Div. 
448.  It  may  well  be  argued  that  the  Legislature  by 
the  enactment  of  the  provisions  contained  in  sections 
249  of  the  County  Law  did  not  intend  to  impose  any 
greater  liability  upon  counties  than  that  which  existed 
on  the  part  of  its  officials  and  their  sureties.  How- 
ever, in  view  of  the  conclusions  hereinafter  set 
forth  it  has  not  been  deemed  necessary  to  pass  upon 
that  question  at  this  time. 

Section  136  of  the  Civil  Practice  Act  (formerly 
Code  section  747)  provides  that  the  court  may  direct 
that  money  paid  into  court  be  '*  *  *  *  invested  or 
reinvested  in  any  manner  or  form  that  appears  to  it 
best  for  the  interest  of  the  owners  thereof."  Such 
directions  must  be  embodied  in  an  order  or  deciee  of 
the  court  founded  upon  proper  and  sufficient  evidence 
satisfactory  to  the  court  that  such  disposition  of  the 
property  is  best  for  the  interests  of  the  owners 
thereof  or  parties  interested  therein.  Section  1063 
provides  that  the  court  may  direct  the  share  of  an 
infant  arising  out  of  a  partition  action  to  be  invested 
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in  x>ermanent  securities  <and  by  E^ction  1064  the  sAiare 
of  an  absentee  or  unknown  defendant  must  be 
invested  in  permanent  securities  at  interest  for  his 
benefit.  In  my  opinion  the  authority  given  to  county 
treasurers  by  th^  provisions  of  section  132  of  the 
Laws  of  1918  is  equivalent  to  a  direction  of  the  court. 

It  will  be  noted  that  there  is  a  distinction  between 
a  deposit  and  a  payment  invested  by  order  of  the 
court.  DePeyster  v.  Clarkson,  2  Wend.  77,  107. 
When  an  investment  has  been  legally  made  the 
security  stands  in  place  of  the  money  used  in  its  pur- 
chase and  is  held  for  the  benefit  of  the  cestui  que 
trust,  who  is  credited  with  any  income  therefrom. 
The  security  is  part  of  his  *  *  estate  ' '  but  in  the  nature 
of  things  it  can  hardly  be  said  that  it  is  part  of  any 
**  funds  '*  or  **  moneys  ^'  deposited  for  his  benefit.  The 
character  of  that  to  which  he  is  or  will  become  entitled 
has  been  changed.  Assuming  that  the  language  of 
section  249  that  each  county  shall  be  **  responsible  *' 
for  all  funds  or  moneys  deposited  with  the  treasurer, 
pursuant  to  a  direction  of  the  court,  means  that  it 
shall  be  * '  absolutely  liable  ' '  I  would  hesitate  to  hold 
that  such  strict  liability  extends  beyond  the  literal 
terms  of  the  statute.  The  temporary  loss  in  the  mar- 
ket value  of  liberty  bonds  legally  purchased  is  not  a 
loss  of  the  **  fund  '^  buit  that  which  has  in  part  taken 
the  place  of  the  fund  and  the  county  should  not  be 
mulcted  therefor,  unless  the  authority  to  do  so  is  to  be 
found  in  terms  which  cannot  be  questioned. 

Where  investments  of  court  and  trust  funds  are 
made  in  securities  whose  market  value  is  le&s  than 
their  par  value  the  expenditure  for  the  investment 
should  be  made  on  the  basis  of  market  value.  The 
provisions  of  section  44-d  and  section  44-f  of  the 
State  Finance  Law  indicate  that  each  account  for 
moneys  and  securities  deposited  in  court  to  the  credit 
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of  particular  actions  or  proceedings  should  be  kept 
separately.  Therefore,  moneys  deposited  for  the 
benefit  of  a  particular  person  or  persons  should  not 
be  used  in  taking  up  securities  purchased  by  funds 
originally  placed  to  the  credit  of  some  other  persons, 
except  upon  the  basis  of  the  market  value  of  the 
securities  at  the  time  of  transfer. 

Moneys  paid  into  court  can  only  be  withdrawn  upon 
an  order  of  the  court.  Civil  Practice  Act,  §  137.  Every 
application  for  such  an  order  mu^t  be  acoompanied 
by  a  certificate  of  the  city  chamberlain  or  county 
treasurer  showing  the  present  amount  and  condition  of 
the  fund.  Rules  of  Civil  Practice,  rule  32 ;  Matter  of 
Barry,  138  App.  Div.  899;  Hulhert  v.  McKay,  8  Paige, 
651,  654.  It  is  to  be  presumed  that  where  the  market 
value  of  securities  has  depreciated  the  certificate  of 
the  depositary  will  show  that  fact.  Where  notice  of 
application  for  an  order  directing  the  withdrawal  of 
the  fund  is  given,  attention  should  be  drawn  to  the 
nature  of  the  investments  so  that  an  opportunity  may 
be  afforded  to  turn  over  the  securitiefl  in  kind  or 
proper  directions  made  for  their  disposal.  Where, 
without  notice  to  the  depositary,  an  order  is  made 
directing  the  payment  out  of  a  specified  sum  larger 
than  the  amount  of  cash  on  hand  plus  the  value  of  the 
securities  credited  to  the  particular  action  or  proceed- 
ing, steps  should  be  taken  to  have  the  order  amended* 
It  would  seem  that  where  a  temporary  loss  has 
occurred  through  the  depreciation  of  the  market  value 
of  securities  held  for  the  benefit  of  more  than  one 
person,  such  loss  should  be  apportioned  among  all  the 
claimants.  Elkm  v.  Elkin,  29  Misc.  Eep.  513.  The 
question  of  apportionment,  however,  is  one  which 
should  properly  be  left  for  the  determination  of  the 
court,  when  an  application  for  payment  out  of  court 
is  made  in  any  particular  case. 
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In  the  Matter  of  the  Application  of  the  Village  of 
Rakdolph,  for  Approval  of  Its  Acquisition  of  an 
Additional  Source  of  Water  Supply 

Water  Supply  Application  No.  268 

(Water  Power  Commission,  November  17,  1921) 
Application  approved  as  modified. 

By  the  Commission. —  Fred  0.  Merchant,  presi- 
dent of  the  board  of  trustees  of  the  incorporated  vil- 
lage of  Randolph,  acting  on  behalf  and  in  the  name  of 
that  village,  on  September  5,  1921,  made  petition 
to  the  Water  Power  Commission  for  its  approval  of 
the  acquisition  of  an  additional  source  of  water  sup- 
ply for  said  village  of  Randolph.  This  application 
wias  filed  in  the  oflSce  of  the  Water  Power  Commis^ 
sion  September  19,  1921. 

After  due  notice  published  in  the  Randolph  RegiS' 
ter,  the  hearing  on  this  petition  was  held  in  the  village 
hall  in  the  village  of  Randolph  on  September  28, 1921, 
at  11  o'clock  in  the  forenoon.  At  this  hearing  the 
Commission  considered  the  petition,  maps  and  plans 
submitted,  examined  witnesses  and  beard  arguments 
for  the  project.  The  petitioner  was  represented  by 
Clare  A.  Pickard,  its  attorney;  the  Hon.  George  A. 
Larkin  appeared  to  represent  the  interests  of  the 
village  of  East  Randolph.  No  objections  were  filed 
and  no  on-e  appeared  in  opposition.  At  the  close  of 
the  hearing  the  Commission  caused  the  present  and 
proposed  sources  of  water  supply  to  be  inspected  by 
an  engineer. 

It  is  proposed  to  utilize  as  an  additional  source  of 
water  supply  for  the  village  of  Randolph  a  group  of 
springs  at  a  point  about  two  miles  east  of  the  village. 
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Jt  is  proposed  to  acquire  the  most  southerly  spring  of 
this  group  and  also  to  use  such  portions  of  the  flaw  of 
the  remaining  springs  as  may  be  n-eeded  and  may  be 
available  in  the  tailrace  of  the  pumping  station 
belonging  to  the  village  of  East  Randolph.  Water  is 
to  be  collected  in  a  concrete  receiving  basin  and 
pumped  by  a  six-inch  by  eighl^inch  triplex  plunger 
pump  run  by  a  fifteen  horsepower  electric  motor  into 
a  275,000-gallon  reservoir,  to  be  constructed  on  a  hill 
inunediately  back  of  the  pumping  station  and  at  the 
same  elevation  as  the  reservoirs  now  in  use,  giving  a 
gravity  flow  to  the  village.  A  six-inch  cast-iron  force 
main,  10,000  feet  long,  is  to  be  constructed  to  connect 
the  reservoir  with  the  village  system.  It  is  also  pro- 
posed to  build  10,000  feet  of  transmission  line  and  to 
relocate  a  portion  of  a  highway. 

After  due  study  of  the  petition  and  its  exhibits,  the 
evidence  and  arguments  given  at  the  hearing  and  the 
report  of  the  engineer  of  this  Commission  on  this 
application,  it  appears  as  follows : 

Randolph  is  an  incorporated  village  in  the  town  of 
Randolph,  Cattaraugus  county.  It  lies  near  the 
westerly  boundary  of  that  county  on  a  branch  of 
Conewango  creek  and  on  the  main  line  of  the  Erie^ 
railroad.  According  to  the  petition,  the  populatioi^ 
of  this  village  in  1920  was  1,352  and  is  about  station- 
ary. The  assessed  valuation  of  taxable  property 
within  this  village,  by  the  last  roll  was  $519,822.  The 
village  has  outstanding  bonded  indebtedness  in  the 
amount  of  $34,000,  none  of  which  was  incurred  for 
water  supply  purposes.  The  village  has  a  separate 
board  of  water  commissioners. 

In  1885  a  municipally  owned  water  supply  system 
was  established  in  the  village  of  Randolph.  This  sys- 
tem is  still  in  use.  The  bond  issue  with  which  the  orig- 
inal  construction  was   finanoed  has  been   entirely 
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retired.  At  present  the  village  obtains  its  water 
from  five  wells,  a  number  of  springs  and  a  small 
rtream  at  a  point  about  two  miles  southwest  of  the 
village.  There  two  impounding  reservoirs  have  been 
built  to  collect  the  water  from  the  various  sources  of 
supply  mentioned  and  to  make  available  a  reserve  for 
fire  protection  purposes.  There  are  five  wells  driven 
near  the  more  westerly  reservoir  to  depths  of  from 
18  to  125  feet.  These  are  flowing  weUs,  the  shallower 
wells  being  more  prolific  than  the  deeper  ones.  The 
stream  above  mentioned  has  a  watershed  area  of 
approximately  two  square  miles,  on  which  is  one 
house. 

No  accurate  measurement  of  the  consumption  of 
water  in  the  village  or  the  yield  of  existing  sources 
of  supply  has  been  made.  During  the  dry  seasons  of 
the  last  few  years  it  has  been  evident  that  the  avail- 
able supply  is  not  sufficient  to  meet  the  present 
requirements  of  the  village,  particularly  in  view  of 
the  increased  requirements  of  a  large  milk  condensing 
plant  erected  there  by  the  Borden  Company.  It  is 
estimated  by  the  village  authorities  that  the  safe  yield 
may  fall  as  low  as  150,000  gallons  per  day,  whereas 
the  demands  of  the  people  of  the  village  for  water  are 
estimated  at  250,000  gallons  per  day.  These  esti- 
mates are  i)erhaps  high,  but  the  fact  of  a  shortage  of 
water  is  well  established. 

•An  attempt  is  now  being  made,  to  make  available  an 
additional  quantity  of  water  from  the  existing  sources 
of  supply.  To  this  end,  a  large  dug  well  is  being  sxmk 
between  the  old  artesian  wells  and  the  more  southerly 
reservoir.  This  well  is  being  put  down  by  means  of 
a  concrete  caisson  and  is  to  be  sunk  into  the  upper 
part  of  the  gravel  layer  feeding  the  artesian  wells. 
Water  from  it  is  to  be  pumped  into  the  existing  reser- 
voirs and  in  fact  has  been  so  pumped  during  the  past 
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summer,  thereby  saving  the  village  from  acute  short- 
age of  water.  This  particular  project,  however,  is 
not  now  before  this  Commission. 

On  December  1,  1919,  the  board  of  water  commis- 
sioners of  the  village  of  Randolph  requested  the  board 
of  trustees  of  that  village  to  submit  to  the  electorate 
thereof  a  proposition  to  issue  bonds  in  the  amount  of 
$25,000  for  the  purpose  of  developing  the  source  of 
water  supply  now  under  consideration.  On  the  same 
day  the  said  trustees  took  the  action  requested  by  the 
water  commissioners  and  the  election  was  held 
December  16,  1919,  and  carried  in  the  affirmative  by 
a  vote  of  seventy-one  for  to  nine  against.  The  making 
of  this  petition  to  the  Water  Power  Commission  was 
authorized  by  vote  of  the  board  of  trustees,  adopted 
at  a  meeting  held  August  22,  1921. 

The  group  of  springs,  a  portion  of  the  flow  of  which 
is  proposed  to  be  used  to  augment  the  water  Supply 
of  the  village  of  Bandolph,  has  a  yield  sufficiently 
great  and  of  such  steadiness  and  temperature  that  it 
has  long  been  used  to  supply  a  private  trout  hatchery. 
This  group  of  springs  is  now  partly  owned  and  has 
long  been  used  as  a  source  of  water  supply  for  the 
village  of  East  Randolph.  The  yield  has  been  suffi- 
cient to  supply  not  only  the  water  needed  by  the 
inhabitants  of  that  village,  but  sufficient  water  to 
pump  it  to  them.  The  most  southerly  of  this  group 
of  springs  is  not  owned  by  East  Bandolph  and  is  to 
be  acquired  by  the  village  of  Bandolph.  In  the  sum- 
mer of  1920,  it  had  a  measured  yield  of  173,000  gal- 
lons per  day.  In  addition,  the  applicant  desires  to  be 
allowed  to  take  from  the  tailrace  of  the  East  Ban- 
dolph pumping  station  such  additional  amount  of 
water  as  may  be  necessary.  As  this  water  is  to  be 
taken  after  the  village  of  East  Bandolph  has  used 
it,  this  can  be  done  without  injuring  the  interests  of 
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the  latter  village.  Apparently  no  measurements  have 
been  made  of  the  yield  of  the  group  of  springs  as  a 
whole,  but  it  is  quite  evident  that  there  is  much  more 
water  passing  over  the  East  Randolph  water  wheel 
than  is  required  to  meet  the  needs  of  a  village  of  500 
persons. 

This  group  of  springs  lies  at  the  foot  of  a  hill  and 
the  land  about  them  is  largely  wooded.  The  water 
from  the  different  •  springs  passes  through  small 
ponds,  originally  constructed  for  fish  hatching  pur- 
poses, and  is  finally  collected  in  a  larger  pond  before 
flowing  to  East  Randolph  pumping  station.  Appar- 
ently the  immediate  watershed  of  these  springs  is 
uninhabited  and  the  only  danger  of  contamination 
of  the  water  from  them  is  that  due  to  trespassing  or 
picnicking  on  the  grounds  about  the  springs.  Analyses 
of  water  from  these  springs  were  submitted,  which 
show  that,  although  the  water  is  somewhat  hard,  it 
is  otherwise  of  good  quality.  One  analysis  —  that 
from  the  spring  proposed  to  be  acquired  by  the  vil- 
lage of  Rando>lph  —  indicates  slightly  inferior  sani- 
tary quality.  This  condition,  however,  can  probably 
be  attributed  to  wash  from  a  neighboring  highway. 
This  project  proposes  the  complete  relocation  of  this 
highway  in  such  a  manner  that  it  will  be  impossible 
for  wash  from  it  to  reach  this  spring. 
In  order  to  insure  the  sanitary  quality  of  water 

:  drawn    from    these    springs,    this    Commission   will 

require  that  all  springs,  the  flow  from  which  is  used 
by  the  village  of  Randolph,  shall  be  protected  by  suit- 
able restrictions  on  the  use  of  the  ground  about  them 
and  by  the  enactment  by  the  local  health  authorities 
and  the  State  Department  of  Health  of  suitable  rules 
and  regulations  for  the  protection  thereof.  In  addi- 
tion it  will  require  that,  in  the  event  that  future 
analyses  or  inspections  show  such  a  course  to  be  nec- 

;  40 
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e88aryi  the  village  of  Bandolpli  tindertake  to  install 
and  operate  suitable  apparatus  for  sterilizing  by 
liquid  chlorine  or  otherwise  all  water  pumped  from 
these  new  sources  of  supply, 

Messrs.  Chapman  and  Graham,  engineers  for  the 
village,  have  estimated  the  total  cost  of  the  proposed 
project  at  $29,000.  This  amount  appears  to  be  not 
unreasonable,  particularly  in  view  of  the  fact  that  the 
village  proposes  to  defer  construction  and  that  there 
is  a  downward  trend  in  prices.  It  is  greater  than  the 
amount  of  the  bond  issue,  but  it  is  understood  that  the 
water  department  has  available  certain  accumulated 
profits,  which  can  be  used  for  this  purpose.  The  vil- 
lage holds  options  on  the  necess-ary  lands,  by  which  it 
can  purchase  them  for  the  sum  of  $5,500. 

Detailed  plans  and  specifications  of  the  proposed 
works  were  not  submitted  with  the  application.  The 
Commission  will  require  that  such  plans  and  specifi- 
cations be  submitted  to  and  approved  by  it  before  any 
work  in  connection  with  this  project  is  undertaken. 

The  village  proposes  to  acquire  land  covering  one 
spring,  the  site  of  the  proposed  pumping  station,  a 
suflBcient  area  about  it  to  include  certain  neighboring 
buildings  which  might  be  a  menace  to  the  purity  of 
the  water,  a  right  of  way  for  a  new  location  of  a  por- 
tion of  an  existing  highway  and  an  area  sufificient  for 
the  construction  of  a  distribution  reservoir. 

Alternative  sources  of  water  supply  for  this  village 
undoubtedly  exist,  but  none  of  these  seems  to  oflFer 
advantages  greater  than  that  of  the  proposed  source 
of  supply. 

The  village  of  Eandolph  does  not  seek,  nor  would 
this  Commission  at  the  present  time  authorize  it,  to 
acquire  any  right  or  interest  in  the  water  supply  now 
used  by  the  village  of  East  Randolph,  prior  to  the 
time  that  that  water  passes  into  the  tailrace  of  the 
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pumping  station  of  that  village.  At  that  point  it  has 
ceased  to  be  of  any  further  use  to  the  village  of  East 
Bandolph.  There  seem  to  be  no  other  communities 
in  the  immediate  neighborhood  which  could  or  should 
use  this  particular  source  of  supply  and  therefore  the 
rights  of  no  other  community  will  be  jeopardized  by 
the  granting  of  this  application. 

The  legal  damages  which  may  be  caused  by  the  exe- 
cution of  the  plans  of  the  petitioner  do  not  appear  to 
be  such  as  to  require  any  special  consideration  or 
legislative  enactment  in  order  that  they  may  be  equi- 
tably determined  and  paid. 

It  is  not  proposed  immediately  to  carry  out  this 
project  in  its  entirety.  The  authorities  of  the  village 
of  Eandolph  hope  to  obtain  a  material  augmentation 
of  the  present  water  supply  from  the  well  being  sunk 
at  the  reservoirs.  If  this  hope  is  realized,  the  neces- 
sity for  the  carrying  out  of  the  present  project  may  be 
deferred  for  some  years.  The  application  is  pressed 
at  the  present  time  because  it  is  felt  by  the  village  of 
Bandolph  that  this  source  of  supply  will  be  n^eeded 
by  it  in  any  event  in  the  not  distant  future.  It  has 
been  rumored  that  certain  private  parties  have  been 
discussing  the  purchase  of  the  lands  covered  by  this 
project  for  the  purpose  of  establishing  a  fishing  pre- 
serve; the  village  desires  to  forestall  any  such  acqui- 
sition by  taking  title  to  this  land. 

In  order  to  protect  the  water  supply  and  interests 
of  the  people  of  the  village  of  Bandolph  and  neighbor- 
ing communities  and  the  inhabitants  thereof,  this 
Commission  determines  that  this  application,  maps 
and  plans  as  presented  should  be  modified  and  it  is 
hereby  modified  by  imposing  the  following  conditions : 

1.  The  sanitary  quality  of  the  water  to  be  drawn 
from  the  proposed  additional  sources  of  supply  shall 
be  protected  by  the  enactment  by  the  State  Depart- 
ment of  Health  and  local  authorities  of  suitable  rules 
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and  regulations  for  the  protection  of  the  watershed 
of  the  springs  used  by  the  villages  of  Randolph  and 
East  Randolph  and  by  suitable  restriction  on  the  use 
of  the  grounds  about  the  springs. 

2.  The  village  of  Randolph  shall,  upon  order  of  this 
Commission,  install  at  the  proposed  pumping  station 
suitable  apparatus  for  sterilizing  all  the  water 
pumped,  by  liquid  chlorine  or  otherwise,  and  shall 
thereafter  operate  such  apparatus  to  the  satisfaction  • 
of  this  Commission.  Such  order  will  be  given  if 
future  inspections  or  analyses  s-hall  show  necessity 
therefor. 

3.  Before  any  construction  work  shall  be  under- 
taken, the  village  of  Randolph  shall  submit  to  this 
Commission  for  its  approval  full  detailed  plans  and 
specifications  of  the  structures  proposed  to  be  built 
and  such  structures  shall  be  built  only  in  accordance 
with  plans  and  specifications  which  have  been  so  sub- 
mitted and  approved. 

4.  Nothing  in  this  decision  and  approval  shall  be 
held  to  give  the  village  of  Randolph  any  priority 
rights  in  the  water  now  used  to  supply  the  village  of 
East  Randolph  and  the  village  of  Randolph  is  author- 
ized to  take  water  from  the  springs  supplying  the 
village  of  East  Randolph  only  at  a  point  down  stream 
from  the  pumping  station  of  that  village. 

5.  The  village  of  Randolph  must  develop  and  place 
in  service  the  additional  source  of  water  supply  cov- 
ered by  this  application  within  the  period  of  five  years 
from  the  date  of  this  approval. 

In  consideration  of  the  above  and  subject  to  the 
modifications  and  conditions  herein  stated,  the  Com- 
mission, therefore,  finds  and  determines: 

First.  That  the  plans  proposed  are  justified  by 
public  necessity. 

Seconds  That  said  plans  provide  for  the  proper 
and  safe  construction  of  all  work  connected  therewith. 
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Third.  That  said  plans  provide  for  the  proper  pro- 
tection of  the  supply  and  the  watershed  from  con- 
tamination and  that  filtration  is  at  the  present  time 
unnecessary. 

Fourth.  That  said  plans  are  just  and  equitable  to 
the  other  municipalities  and  civil  divisions  of  the 
State  affected  thereby  and  to  the  inhabitants  thereof, 
particular  consideration  being  given  to  their  present 
and  future  necessities  for  sources  of  water  supply. 

Fifth.  That  said  plans  make  fair  and  equitable 
provisions  for  the  determination  and  payment  of  any 
and  all  legal  damages  to  persons  and  property,  both 
direct  and  indirect,  which  will  result  from  the  execu- 
tion of  said  plans  or  the  acquiring  of  said  lands. 

Wherefore,  the  Conservation  Commission  does 
hereby  approve  the  said  application  of  the  village  of 
Bandolph  as  thus  modified. 

In  witness  whereof,  the  Water  Power  Com- 
mission has  caused  this  determination  and 
approval  to  be  signed  by  the  members 
thereof  and  has  caused  its  official  seal  to 
[l,  s.]  be  affixed  hereto  and  has  filed  the  same 
with  all  maps,  plans,  reports  and  other 
papers  relating  thereto  in  its  office  in  the 
city  of  Albany  this  17th  day  of  November, 
1921. 

Water  Power  Commission 
Ellis  J.  Staley 

Conservation  Commissioner 
Charles  D.  Newton 

Attorney-General 
Frank  M.  Williams 

State  Engineer  and  Surveyor 
A.  H.  Perkins 

Secretary  to  the  Commission 
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In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law  Made  by  Geb- 
TRUDE  I.  Eldridge,  Wldow,  on  Behalf  of  Herself 
and  Infant  Children,  on  Account  of  the  Death  of 
William  Eldridge,  Deceased,  against  EiroicoTX, 
Johnson  &  Co.,  Employer,  and  Employers'  Lu- 
BiLiTY  Assurance  Corporation,  Ltd.,  Insurance 
Carrier 

Death  Case  No.  15061 

(State  Industrial  Board,  November  25,  1921) 

Secord  does  not  snatain  an  award  where  it  appears  that  aatfanz 
resnlting  in  death  was  contracted  becanae  of  the  entrance  of 
haciUns  by  means  of  a  cut  sustained  while  shaving. 

Deceased,  an  employee  in  a  tannery,  whose  duties  required 
him  to  handle  hides,  contracted  anthrax  as  a  result  of  whioh  he 
died.  On  the  day  prior  to  the  time  the  anthrax  was  con- 
traoted  deceased,  while  being  shaved  in  a  barber  shop,  was 
slightly  cut  with  a  razor.  Held,  that  the  entrance  of  the 
bacillus  of  anthrax  in  the  cut  was  an  accidental  injury  within 
the  meaning  of  the  Workmen's  Compensation  Law  but  said 
injury  did  not  arise  out  of  and  in  the  course  of  his  employ- 
ment.   Award  denied. 

Beginning  on  May  13,  1916,  various  hearings  were 
held  in  the  above  entitled  case  before  the  State  Indus- 
trial Commission,  at  its  office  at  New  York  city,  N.  Y., 
and  an  award  of  compensation  was  at  first  denied  on 
April  12,  1916,  on  the  opinion  of  Commissioner  Lyon. 
On  November  12,  1918,  the  previous  action  of  the 
Commission  was  rescinded  and  an  award  of  comj)en- 
sation  was  made  to  the  widow  and  infant  children. 
Said  award  was  amended  on  January  20,  1919,  to 
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inelnde  a  postimmous  child.  On  December  13,  1919, 
findings  were  served  on  all  parties  in  interest. 

The  employer  and  insurance  carrier  having 
appealed  to  the  Appellate  Division  of  the  Supreme 
Court,  in  and  for  the  third  judicial  department,  from 
the  award  and  decision  of  the  State  Industrial  Com- 
mission made  and  entered  on  the  23d  day  of  January, 
1919,  whereby  compensation  was  awarded  to  the 
above  named  widow  and  infant  children,  and  said 
appeal  having  been  duly  heard  by  said  court,  the 
Appellate  Division  of  the  Supreme  Court  at  a  term 
thereof  commencing  on  the  9th  day  of  September, 
1919,  affirmed  with  interest  from  January  23, 1919,  the 
award  and  decision  heretofore  made  by  the  State 
Industrial  Commission  to  the  widow  and  infant  chil- 
dren. Said  order  of  the  Appellate  Division  was  made 
the  order  of  the  State  Industrial  Commission  on 
November  3,  1919. 

The  employer  and  insurance  carrier  then  appealed  to 
the  Court  of  Appeals  from  the  order  of  the  State 
Industrial  Commission,  entered  in  the  office  of  the  seo- 
retary  of  said  Commission  on  or  about  November  3, 
1919,  upon  the  order  of  the  Appellate  Division  of  the 
Supreme  Court,  third  department,  entered  in  the 
office  of  the  clerk  of  said  Appellate  Division  on  or 
about  September  23,  1919,  which  said  order  affirmed 
the  award  of  the  State  Industrial  Commission  made 
and  entered  herein  on  or  about  January  23,  1919, 
whereby  compensation  was  awarded  to  the  above 
named  widow  and  infant  children. 

The  employer  and  insurance  carrier  then  having 
appealed  to  the  Court  of  Appeals  from  the  order  of 
the  Appellate  Division  of  the  Supreme  Court  in  and 
for  the  third  judicial  department  made  at  a  term  com- 
mencing on  the  9th  day  of  September,  1919,  which 
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affirmed  award  made  by  the  State  Industrial  Com- 
mission entered  in  the  office  of  said  Commission  on 
January  23, 1919,  whereby  compensation  was  awarded 
to  the  above  named  widow  and  infant  children;  and 
said  appeal  having  been  argued  in  the  Court  of 
Appeals,  and  the  Court  of  Appeals  after  due  delibera- 
tion thereon,  having  ordered  and  adjudged  that  the 
order  of  the  Appellate  Division  of  the  Supreme  Court 
appealed  from  be  reversed,  and  the  claim  of  the  claim- 
ant herein  be  remitted  with  costs  in  favor  of  the  said 
employer  and  insurance  carrier  and  against  the  State 
Industrial  Commission;  and  having  further  ordered 
that  the  record  and  proceedings  be  remitted  to  the 
Appellate  Division  of  the  Supreme  Court,  third 
department,  there  to  be  proceeded  upon  according  to 
law,  and  the  said  remittitur  having  been  filed  in  said 
court,  and  an  order  having  been  duly  made  and 
entered  by  said  Appellate  Division  at  a  term  com- 
mencing on  the  2d  day  of  March,  1920,  making  the 
order  and  judgment  of  the  Court  of  Appeals  the  order 
and  judgment  of  said  court  and  directing  that  the 
award  or  decision  of  the  State  Industrial  Commission 
entered  on  the  23d  day  of  January,  1919,  be  reversed; 
and  having  further  directed  that  judgment  be  entered 
acdordingly  and  a  certified  copy  of  said  order  of  the 
Appellate  Division  having  been  duly  remitted  to  the 
Commission,  ordered  that  said  order  and  judgment 
of  the  said  Court  of  Appeals  as  entered  by  said 
Appellate  Division  be  and  the  same  was  thereby  made 
the  order  of  the  State  Industrial  Commission,  and  the 
said  award  of  the  State  Industrial  Commission  was 
reversed  and  the  same  was  in  all  things  reversed,  and 
the  case  set  for  further  hearing. 

Thereafterwards,  this  claim  came  on  for  hearing 
before  the  State  Industrial  Board  at  Binghamton, 
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N.  Y.,  on  October  4,  1920,  at  New  York  city  on  Feb- 
ruary 4, 1921,  and  at  BinghisLmton,  N.  Y,,  on  February 
11, 1921.  Following  the  hearing  held  before  the  State 
Industrial  Board  on  February  11,  1921,  and  on  or 
about  October  4,  1921,  the  State  Industrial  Board 
mailed  to  the  parties  in  interest  its  decision  in  the 
abov«  entitled  case,  which  was  to  the  effect  that  the 
claim  herein  of  the  claimants  be  denied  on  the  ground 
that  the  record  would  not  sustain  an  award,  and  from 
which  decision  of  the  State  Industrial  Board  the 
claimants  have  taken  this  appeal. 

The  State  Industrial  Board  by  virtue  of  chapters 
50  and  60  of  the  Laws  of  1921  is  the  successor  of  the 
State  Industrial  Commission  in  this  case. 

Laveme  M,  Twining,  for  claimants. 

Bertrand  L.  Pettigrew,  for  employer  and  insurance 
carrier. 

By  the  Board. — All  the  evidence  having  been  heard 
and  duly  considered,  the  State  Industrial  Board 
makes  its  conclusions  of  fact  and  decision  as  follows: 

On  November  17,  1915,  the  day  on  which  William 
Eldridge  contracted  anthrax,  he  resided  at  Endicott, 
N.  Y.,  and  was  employed  by  Endicott,  Johnson  &  Co., 
engaged  in  the  manufacture  of  shoes  and  in  the  opera- 
tion of  a  tannery  at  Endicott,  N.  Y.  William  Eldridge 
was  employed  in  the  tannery,  and  his  duties  required 
him  io  handle  hides. 

On  or  about  November  17,  1915,  the  day  when  the 
symptoms  of  anthrax  first  appeared,  William  Eldridge 
was  working  for  his  employer  at  the  tannery  above 
mentioned.  On  November  16, 1915,  while  being  shaved 
at  a  public  barber  shop  in  Endicott,  N.  Y.,  William 
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Eldridge's  neck  was  slightly  cat  with  a  razor.  It 
cannot  be  reasonably  inferred  that  William  Eldridge 
contracted  anthrax  while  handling  hides  in  the  course 
of  his  employment,  and  that  the  bacillus  of  anthrax 
entered  in  the  cut  on  William  Eldridge's  neck,  while 
handling  hides  in  the  course  of  his  employment,  at  the 
plant  of  his  employer.  William  Eldridge  as  a  result 
of  said  anthrax  died  oh  November  20, 1915. 

The  contraction  of  anthrax,  sustained  by  William 
Eldridge,  consisting  in  the  entrance  of  the  bacillus  of 
anthrax  into  the  cut  on  William  Eldridge  *s  neck  wias 
an  accidental  injury  within  the  meaning  of  th-e  Work- 
men's Compensation  Law,  but  said  injury  did  not 
arise  out  of  and  in  the  course  of  his  employment. 

The  average  weekly  wage  of  William  Eldridge  was 
the  sum  of  eleven  dollars  and  fifty-four  cents. 

William  Eldridge  left  him  surviving  Gertrude  L 
Eldridge,  widow,  aged  thirty-three  years;  Graoe 
Eldridge,  daughter,  aged  ten  years;  Ruth  Eldridge, 
daughter,  aged  six  years;  Curtis  Eldridge,  son,  aged 
four  years;  Sarah  Eldridge,  daughter,  aged  two  years ; 
Thelma  Eldridge,  daughter,  aged  one  year;  and  Helen 
Eldridge,  posthumous  child,  born  April,  1916,  the 
claimants  herein. 

Award  of  compensation  is  hereby  denied  to  Ger- 
trude I.  Eldridge,  widow,  aged  thirty-three  years,  and 
the  infant  children,  on  the  ground  that  the  record 
herein  does  not  sustain  an  award. 
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In  the  Matter  of  the  Complaint  of  Customers  for 
Electricity  for  Power  in  the  City  oe  Platts- 
BURGH  against  Plattsburgh  Gas  and  Electric  Com- 
pany; as  to  Change  in  Method  of  Furnishing 
Current  to  Motors 

Case  No.  105 

(Pablie  Service  Commiasion,  November  30,  1921) 

Electric   companiefl  —  diange   in  form  of  cnrrent  —  burden  of 
proof. 

The  established  general  rule  requires  an  electric  company 
which  proposes  to  change  the  form  of  the  current  supplied  to 
bear  the  expense  of  changing  the  consumers'  apparatus.  An 
exception  to  this  rule  will  be  made  however  where  it  is  showii 
that  the  company  would  be  unable  to  reimburse  itself  for  the 
expense  of  changing  consumers'  apparatus  and  that  proper 
progress  would  be  impeded  if  the  change  were  not  made. 

The  burden  of  establishing  its  right  to  come  within  the 
exceptions  is  on  the  company. 

Patrick  J.  Tiemey,  for  complainants. 
Wallace  E,  Pierce,  for  respondent. 

George  M.  Cole,  president  and  manager  of 
respondent, 

Blakeslee,  Commissioner. —  This  proceeding  is 
brought  on  the  petition  of  certain  customers  of  the 
respondent  company  in  the  city  of  Plattsburgh.  It 
is  alleged  that  the  company  is  changing  its  method  of 
delivering  electric  current  from  a  133  cycle  to  a 
40  cycle  service.  It  is  alleged  by  the  answer  that  the 
change  complained  of  affects  only  motors  of  one- 
fourth  horse  power  or  less,  owned  by  a  small  number 
of  customers. 
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A  hearing  was  held  but  no  evidence  taken,  it 
appearing  from  statements  of  counsel  that  there 
was  a  question  raised  as  to  which  aide  should  sustain 
the  burden  of  proof. 

The  following  rulings  were  requested,  and  the 
hearing  adjourned  pending  the  decision  thereof: 

*  *  The  company  should  be  required  to  show  reasons 
for  being  excepted  from  the  general  rule  laid  down  by 
the  Commission  in  its  order  of  January  19th,  1915. '^ 

'*  That  consumers  should  first  establish  by  proper 
proof  the  amount  in  which  they  are  damaged  by  the 
change  made." 

So  it  becomes  entirely  a  question  of  procedure,  the 
company  claiming  that  they  are  entitled  to  know  the 
amount  of  damages  before  being  required  to  introduce 
any  evidence;  and  complainants  contending  that  it 
should  first  be  determined  whether  it  is  liable  for  such 
expense  before  going  into  the  amount  of  it. 

On  January  19,  1915,  the  Public  Service  Commis- 
sion, Second  District,  made  the  following  order: 
*'  In  the  Matter  of  the  Proper  Distribution  of  Expense 

Due  to  Changes  in  Consumers'  Apparatus  Mad« 

Necessary  by  Change  in  Form  of  Electric  Current 

Supplied  by  Operating  Company 

*'  Subject  to  modifications  in  particular  cases  under 
special  circumstances,  the  Commission  is  of  the  opin- 
ion that  the  following  principles  should  govern  the 
adjustment  of  the  questions  whidi  arise  under  this 
head. 

"  General  Principles. 

"  Changes  in  the  form  of  current  supplied  are  pre- 
sumed to  be  for  the  benefit  of  the  business  as  a  whole, 
and  equity  requires  that  the  expenses  and  benefits  be 
distributed  as  uniformly  as  possible  among  all  con- 
sumers in  the  class  affected.  If  each  consumer  is 
required    to   make     the    necessary   changes   in  his 
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apparatus  the  expense  involved  may  be  distributed 
very  uniformly,  because  of  varying  condition  of  con- 
sumers* apparatus  and  because  any  consumers  who 
suffer  no  change  in  form  of  supply  would  bear  no 
expense.  The  operating  company  is  in  a  position  to 
receive  first  such  benefits  as  accrue  from  any  reduc- 
tion in  operating  expenses,  and  is  the  only  party 
which  is  in  a  position  to  equalize  the  expense  caused 
by  the  change. 

"  Conclusions. 

^*  The  operating  company  should  under  ordinary 
circumstances  bear  the  expense  of  changing  the  con- 
sumers' apparatus.  The  liability  so  to  do  goes  only 
to  the  extent  of  furnishing  apparatus  of  the  new  type 
as  good  as  that  which  is  replaced.  Any  increase  in 
value  due  to  new  apparatus  being  put  in  place  of  that 
which  is  old  and  worn  is  a  benefit  which  accrues 
directly  to  the  owner  of  the  apparatus,  who  should 
bear  a  proportionate  part  of  the  expense. 

''  Possible  Exceptions. 

**  If  it  is  shown  in  a  particular  case  that  the  operat- 
ing company  would  be  unable  to  reimburse  itself  for 
the  expense  of  changing  consnmers'  apparatus  and 
that  proper  progress  would  be  impeded  if  the  change 
were  not  made,  or  if  just  cause  of  other  nature  is 
shown,  the  Commission  will  consider  the  advisability 
of  making  an  exception  to  the  general  rule. 
**  By  the  Commission     (sd)        Fbank  H.  Mott, 

Secretary.*' 

In  view  of  the  foregoing,  after  due  consideration  of 
the  facts  in  the  case  under  discussion,  I  recommend 
the  making  of  an  interim  order  directing  the  company 
to  submit  its  proof  entitling  it  to  come  within  the 
exceptions  described  in  the  foregoing  order. 

All  concur. 
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In  the  Matter  of  the  Complaint  of  the  City  op 
Bochester  against  Rochester  Telephone  "Cor- 
poration 

Case  No,  130 

(Public  Service  Commisaioiii  November  30,  1921) 

Telephone  companies — franchises  —  rates — burden  of  proof. 

Where  a  telephone  company  acquires  the  physical  property 
of  another  company  but  not  its  franchise^  it  is  not  bound  by 
any  provisions  or  conditions  therein. 

The  burden  of  proof  is  upon  the  company  to  show  that 
metered  service  meets  the  wants  and  necessities  of  the  business 
subscribers,  or  at  least  the  larger  part  of  them,  and  that  its 
rates  are  just  and  reasonable. 

Charles  L.  Pierce,  corporation  counsel,  William  W. 
Armstrong,  assisftant  corporation  counsel,  for  the  city 
of  Rochester. 

Arthur  E.  Sutherland,  for  the  Rochester  Chamber 
of  Commerce. 

Hu'bbell,  Taylor,  Goodwin  &  Moser  (Fred  C. 
Goodwin,  of  counsel),  for  Rochester  Telephone 
Company. 

By  the  Commission. —  The  Rochester  Telephone 
Corporation  was  organized  in  February,  1920,  for  the 
purpose  of  taking  over  and  consolidating  the  tele- 
phone systems  and  properties  of  two  companies  then 
operating  in  the  city  of  Rochester,  the  New  York 
Telephone  Company  and  the  Rochester  Telephone 
Company. 

In  September,  1920,  public  hearings  were  held  by  the 
Public  Service  Commission,  Second  District,  on  the 
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application  of  the  company  for  a  certificate  of  public 
convenience  and  necessity  and  the  approval  by  the 
Commission  of  the  transfer  to  it  of  the  properties  in 
qnestion^  together  with  certain  local  franchises,  and 
for  authority  to  issue  its  capital  stock  and  securities. 

There  was  no  opposition  to  this  application  and  on 
June  1,  1921,  the  Commission  granted  the  certificate 
asked  for  and  approved  the  transfer  of  said  proper- 
ties and  franchises,  and  permitted  the  respondent  to 
issue  its  capital  stock  and  securities  aggregating 
about  $7,400,000  for  the  purpose  of  acquiring  these 
properties. 

On  June  4,  1921,  the  company  filed  with  this  Com- 
mission a  schedule  of  its  rates  and  charges  for  tele- 
phone service  to  become  eflFective  August  1,  1921.  On 
June  21, 1921,  the  city  of  Bochester  complained  against 
these  rates.  These  rate  schedules  embodied  only 
metered  service  for  business  telephones.  No  flat  rate 
service  for  this  class  of  subscribers  was  offered. 

Public  hearings  were  held,  and  on  July  28, 1921,  this 
Commission  suspended  such  schedule  of  rates,  and 
established  temporary  rates  pending  the  final  deter- 
mination of  this  proceeding. 

A  rehearing  was  had  and  it  developed  for  the  first 
time  that  certain  contracts  were  embodied  in  the  fran- 
chise agreements  between  the  city  of  Bochester  and 
respondent's  predecessor  companies. 

The  complainants  urged  that  there  were  clauses  of 
limitation  in  these  contracts  prohibiting  the  company 
from  installing  metered  service  in  Bodiester. 

The  Bell  franchise  was  assigned  to  the  respondent 
but  the  "  Home  '*  franchise  was  expressly  excepted  in 
the  conveyance  of  the  physical  property  of  the 
Bochester  Telephone  Company  to  the  present  com- 
pany; in  other  words,  the  respondent  claims  to  have 
taken  over  the  physical  properties  of  both  the  Bell  and 
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Home  Companies,  but  that  the  only  franchise  taken 
over  was  that  of  the  Bell  Company,  under  which  it  is 
now  operating. 

The  legal  questions  thus  presented  should  and 
undoubtedly  will  be  passed  upon  by  the  courts.  This 
is  proper,  for  this  Commission  is  not  a  judicial  tri- 
bunal, but  is  intended  to  function  as  a  rate-making 
body,  under  the  limitations  of  the  statute  creating  it. 

With  the  contracts  before  it,  however,  this  Commis- 
sion must  pass  upon  the  questions  involved,  for  rates 
should  not  be  fixed  which  are  illegal  or  in  violation  of 
contractual  obligation. 

The  *  *  Bell  *  *  contract  referred  to  provides  among 
other  things:  **  The  said  Bell  Telephone  Company 
shall,  and  does  hereby,  from  and  after  the  date  hereof, 
abandon  the  toll  system  in  the  City  of  Rochester  afore- 
said, and  shall  and  does  hereby  establish  a  flat  rate  for 
all  subscribers  within  the  limits  of  said  city  at  the  fol- 
lowing rates  per  year  •  •  •  the  above  mentioned 
rates  shall  not  be  increased  or  such  syi»tem  changed 
for  five  years    •    •    •." 

If  words  mean  anything,  this  clause  can  only  mean 
that  the  flat  rate  *  *  system  * '  as  distinguished  from  the 
**  toll  system  *'  was  to  be  established  as  the  only  sys- 
tem to  be  used  for  five  years.  After  the  expiration  of 
five  years  the  system  could  be  changed.  There  is  no 
ambiguity  about  the  matter,  it  is  plainly  expressed. 
These  five  years  have  elapsed  and  we  find  nothing  in 
this  contract  making  rates  based  on  metered  system 
illegal. 

The  respondent  corporation  claims  it  took  over  the 
**  Home  **  Company  *s  physical  properties  but  not  its 
franchise,  and  is,  therefore,  not  bound  by  any  pro- 
visions or  conditions  therein.  This  seems  to  have  the 
sanction  of  the  law. 

The  provision  of  the  Home  contract,  which  the  city 


Complaint  against  Rochester  Telephone  Cobp.    641 

Public  Service  Commission  [Vol.  26] 

claims  is  a  proliit)ition  against  the  installation  of 
metered  rates,  is  as  follows  : 

**  11.  The  Company  shall  not  during  the  life  of  this 
contract  charge  to  any  subscriber  within  the  present 
city  limits,  for  the  use  of  said  telephones,  any  sum  in 
excess  of  $48  per  year  per  instrument,  upon  metallic 
circuit  and  unlimited  use  day  and  nighf 

The  controversy  with  reference  to  this  contract  is 
whether  the  respondent  is  bound  by  its  terms.  The 
city  contends  that  by  taking  over  and  utilizing  the 
underground  installations,  connections  and  other  proi>- 
erties  installed  under  this  franchise,  the  respondent  is 
bound  by  its  conditions  to  the  same  extent  as  if  it  had 
actually  acquired  the  franchise. 

This  would  without  question  be  true  if  it  were  not 
for  the  provision  of  section  104  of  the  Transportation 
Corporations  Law,  which  permits  the  acquisition  by 
one  telephone  corporation  of  the  physical  properties 
of  another  freed  from  the  burdens  and  conditions 
under  which  such  property  was  installed ;  at  least  this 
section  has  been  given  such  construction  in  Lewis  v. 
New  Torh  Telephone  Company,  Supreme  Court, 
Oneida  county,  opinion  of  Andrews,  J.,  unreported, 
and  by  the  former  Public  Service  Commission  in  Board 
of  Trade  of  Malone  v.  Mountain  Home  Telephone 
Company,  7  St.  Dept.  Eep.  206,  5  P.  U.  R.  74.  The 
Commission  feels  that  it  should  follow  the  construction 
of  the  statute  as  expressed  in  these  decisions  although 
it  questions  the  wisdom  of  a  policy  which  gives  a  tele- 
phone corporation  a  special  privilege  in  contraven- 
tion of  the  general  rule  of  law  applicable  to  all  other 
purchasers  of  property  upon  which  conditions  have 
been  imposed. 

In  Lewis  v.  New  York  Telephone  Company,  the  facts 
before  the  court  were  substantially  the  same  as  the 
facts  before  this  Commission  in  reference  to  the  Home 
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contract.  The  New  York  Telephone  Company  had 
acquired  the  physical  properties  of  the  IJtica  Home 
Telephone  Company  which  had  a  franchise  almost 
identical  with  the  franchise  of  the  Home  Telephone 
Company  of  Bochester,  but  in  his  opinion  Judge 
Andrews  said:  **  The  Utica  Home  Telephone  Com- 
pany and  the  New  York  Telephone  Company  are  both 
corporations  organized  and  existing  under  article  IX 
of  the  Transportation  Corporations  Law.  Section  104 
of  tihat  law  permits  such  a  sale  from  the  former  to  the 
laftter  as  has  taken  place.  The  New  York  Telephone 
Company  is,  therefore,  the  owner  of  all  the  physical 
property  of  the  Utica  Home  Telephone  Company.  It 
is  not  the  successor  of,  and  is  not  in  any  way  bound 
by  the  restrictions  imposed  by  its  franchise  upon  the 
Utica  Home  Telephone  Company.  It  may  charge  cus- 
tomers to  whom  it  furnishes  service  at  any  rate  which 
it  has  the  legal  right  to  impose.  It  is  true  that  it  is 
using  the  lines  erected  by  the  Utica  Home  Telephone 
Company  under  and  by  virtue  of  this  franchise,  but 
probably  it  has  now  the  right  to  operate  such  lines  by 
virtue  of  the  franchise  under  which  they  were  not 
erected  and  by  virtue  of  the  franchise  conferred  upon 
itself  by  the  city  of  Utica ;  in  any  event,  however,  tl  -? 
rate  limitation  contained  in  the  franchise  to  the  Home 
Company  was  a  limitation  imposed  simply  upon  it  and 
is  eflFective  only  as  against  it.  It  is  not  in  any  way 
attached  upon  the  physical  property  formerly  belong- 
ing to  the  Home  Company  and  does  not  in  any  way 
limit  the  right  to  use  the  property. 

**  If  because  of  non-use  for  ninety  days,  or  because 
of  the  breach  of  any  condition  the  franchise  of  the 
Home  Company  should  be  forfeited,  that  in  no  way 
would  deprive  the  New  York  Telephone  Company  of 
the  right  to  use  its  own  property  under  its  own 
franchise.'* 
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In  Board  of  Trade  of  M alone  v.  Mountain  Home 
Telephone  Company,  supra,  the  same  facts  existed 
and  it  was  held,  following  the  case  of  Lewis  v.  New 
York  Telephone  Company,  that  the  Mountain  Home 
Telephone  Company  was  not  bound  by  conditions  and 
restrictions  contained  in  the  franchise  of  the  company 
whose  assets  it  had  purchased,  but  whose  franchise  it 
did  not  acquire. 

We  find  nothing  in  any  case  cited  by  the  city  Avhioh 
holds  to  the  contrary.  We,  therefore,  reach  the  con- 
clusion that  the  contracts  in  question  do  not  bar 
metered  service  in  Rochester.  But  the  mere  fact  that 
these  contracts  do  not  seem  to  prevent  metered  service 
in  Rochester  is  not  conclusive. 

Certain  underground  installations,  and  other  prop- 
erty now  being  operated  by  the  respondent,  were 
placed  in  use  by  the  Home  Company  under  the  con- 
ditions contained  in  the  Home  franchise.  Upon  the 
consolidation  of  the  two  systems  there  was  some  dupli- 
cation of  equipment.  If  the  Home  equipment  was  bur- 
dened by  the  restrictions  of  the  franchise,  the  Bell 
equipment  was  not.  Just  what  portions  of  these  proi)- 
erties  have  been  removed  or  abandoned  does  not 
appear. 

Again  the  city  takes  the  position  that  the  business 
subscribers  are  ready  and  willing  to  pay  sufficient 
rates  to  yield  the  company  a  fair  return  on  the  value 
of  its  property  devoted  to  the  public  service,  provided 
such  rates  are  flat  rates  and  that  all  such  subscribers 
desire  flat  rates.  On  the  other  hand,  it  is  the  conten- 
tion of  the  company  that  the  metered  system  is  favored 
by  a  large  percentage  of  the  subscribers  and  that  only 
large  users  of  the  telephone  service,  such  as  news- 
papers, department  stores,  factories,  etc.,  demand  flat 
rates. 

In  determining  the  system  of  rates  to  be  used,  long 
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established  custom  and  the  wishes  of  subscribers 
should  have  due  consideration.  If  the  nietered  system 
is  unjust,  unreasonable,  preferential  or  discriminatory, 
or  if  proper  and  adequate  service  requires  another 
system,  the  metered  service  should  not  be  permitted. 

Under  the  statute  the  company  is  entitled  to  a  rea- 
sonable average  return  upon  the  value  of  the  property 
actually  used  in  the  public  service,  and  the  Commission 
is  required  to  determine  what  just  and  reasonable  rates 
will  produce  such  return,  having  regard  to  the  neces- 
sity of  making  reservation  out  of  income  for  surplus 
and  contingencies  so  that  whether  the  metered  system 
of  charges,  which  distributes  the  cost  of  telephone 
service  in  proportion  to  the  use  thereof,  or  the  flat  rate 
system  of  charges,  under  which  all  subscribers  pay  the 
scune  amount,  is  adopted,  the  net  financial  result  to  the 
company  should  be  the  same. 

These  are  questions  to  be  determined  after  a  full 
hearing  and  after  a  thorough  investigation  and  ascer- 
tainment of  the  facts.  On  the  first  hearing  in  July  the 
city  requested  and  obtained  an  adjournment  of  four 
months  to  enable  it  to  prepare  for  the  presentation  of 
its  side  of  the  controversy.  That  time  has  now 
expired.  The  metered  service  system  has  been  in  force 
since  August  first  last.  A  sufficient  time  has  elapsed 
to  have  given  a  fair  trial  to  such  system,  and  the 
results  thereof  can  now  be  ascertained  from  the  actual 
experience  of  the  company,  and  of  its  subscribers  wifli 
particular  reference  to  the  adequacy  and  acceptability 
of  the  metered  service  system. 

Upon  the  hearings  to  be  had  the  burden  of  proof  will 
be  upon  the  company  to  show  that  such  service  meets 
the  wants  and  necessities  of  the  business  subscribers, 
or  at  least  the  larger  part  of  them,  and  that  its  rates 
are  just  and  reasonable.  This  case  should  now  pro- 
ceed, for  a  sufficient  time  has  been  given  to  enable  both 
sides  to  prepare  their  proofs. 
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The  Commission  directs  that  a  hearing  be  had  in 
this  proceeding  at  the  court  house  in  the  city  of 
Bochester,  N.  T.,  on  the  9th  day  of  December,  1921,  at 
10  o'clock  in  the  forenoon. 

On  this  hearing  precedence  shall  be  given  to  the  con- 
sideration of  the  question  of  the  metered  system  so 
that  if  it  shall  appear  that  any  change  is  advisable  in 
respect  to  the  continuance  of  that  system,  action  may 
be  taken  by  the  Commission  before  the  final  deter- 
mination of  the  rate  case. 


In  the  Matter  of  the  Complaint  of  the  Incorporated 
Village  of  Albion,  Orleans  County,  under  Sections 
71  and  72,  Public  Service  Commissions  Law,  against 
Westebn  New  York  Uttlities  Company,  Inc.,  as  to 
Prices  Charged  the  Public  for  Gas  in  Said  Village 

Case  No.  8126 

(Public  Service  Commission,  November  30,  1921) 

Oas  companies — rates 

Gas  rates  reduced  to  the  sum  of  $3.15  for  the  first  1,000 
cubic  feet;  $2.60  for  the  next  2,500  cubic  feet,  and  $2.35  per 
1,000  cubic  feet  for  all  in  excess  of  3,500  cubic  feet.  Minimum 
charge  of  seventy-five  cents  ordered. 

Thomas  A.  Curby,  for  village  of  Albion. 

Strebel,  Corey  &  Tubbs,  for  the  company. 

C.  S.  Swett,  vice  president,  for  the  company. 

By  the  Commission. — The  village  of  Albion  has 
complained  of  the  prices  charged  by  Western  New 
York  Utilities  Company,  Inc.,  for  gas,  as  shown  by 
the  tariff  effective  July  23,  1920,  as  follows: 
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First  1,000  cubic  feet  per  month,  $3.75  per  1,000 
cubic  feet. 

Next  2,500  cubic  feet  per  month,  $3.00  per  1,000  cubic 
feet. 

AD  over  3,500  cubic  feet  per  month,  $2.75  per  1,000 
cubic  feet. 

The  gas  plant  in  Albion  was  originally  constructed 
about  the  year  1858  by  the  Albion  Gas  Light  Company. 
The  present  structures  were  erected  about  1870.  The 
gas  holder  in  use  at  present  was  constructed  in  1890, 
the  purifiers  and  tar  extractor  in  1913,  the  present 
retort  bench  in  1919.  Duplicate  retort  bench  is  now 
under  construction  to  be  completed  this  year.  Mains 
have  been  constructed  from  time  to  time  since  1858, 
and  now  aggregate  about  seven  miles  in  length. 

The  company  in  showing  the  value  of  its  plant  sub- 
mitted various  schedules.  The  book  cost,  as  shown  by 
the  witness  Davia,  and  in  Schedule  I,  Exhibit  1, 
amounts  to  $30,492.47,  and  the  same  schedule  sets  up 
a  reserve  for  depreciation  amounting  to  $9,086.15. 
George  E.  Barrows,  an  expert  produced  by  the  com- 
pany, after  an  examination  of  the  company's  books 
and  an  inventory  and  appraisal  of  its  physical  prop- 
erties, fixed  the  historical  cost  of  the  property  at 
$44,815.97,  and  the  cost  of  replacement,  less  deprecia- 
tion, as  of  January  1,  1921,  at  the  sum  of  $46,661.31. 

The  company's  book  cost  represents  the  amount  paid 
the  receiver  of  the  Albion  Power  Company  for  the 
property  in  the  year  1909,  and  all  net  additions  to 
January  1,  1921,  aggregating  $30,492.47;  from  which 
should  be  deducted  the  reserve  for  depreciation  set  up 
by  the  company  amounting  to  $9,086.15 ;  leaving  a  net 
book  cost  of  $21,406.32.  After  fully  considering  the 
history  of  the  plant  and  the  claims  of  the  company  as 
to  historical  value,  reproduction  cost  and  going  value, 
this  amount  is  accepted  as  the  fair  value  of  the  com- 
pany's property. 
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Mr.  Davis,  the  company's  secretary  and  auditor, 
testified  that  the  amount  necessary  to  cover  materials 
and  supplies  account  for  the  year  was  between  $1,200 
and  $1,300,  and  that  the  company  should  have  on  hand 
for  its  gas  business  about  $2,000.  Three  thousand  two 
hundred  and  fifty  dollars  is,  therefore,  allowed  as  the 
necessary  working  capital 

The  new  four  retort  bench  now  being  installed  by 
the  company  at  a  cost  of  approximately  $5,200  will 
shortly  be  in  operation  and  has  been  considered  in 
connection  with  the  rates  hereinafter  allowed. 

The  gross  revenues  of  the  company  for  1920 
amounted  to  $20,920.50,  to  which  should  be  added 
$2,666.25  to  cover  increased  revenue  from  the  rates 
effective  July  22,  1920.  The  gross  revenues  for  1921 
are,  therefore,  estimated  at  $23,586.75. 

The  operating  expenses  for  1920  were  $17,675.38, 
and  in  connection  therewith  we  have  considered  the 
following  items  in  estimating  the  expenses  for  1921  at 
$19,000;  additional  cost  of  coal,  $543.60;  carting, 
$258.95;  electric  energy,  $172.32;  one-third  replacing 
retort,  $400.00;  bookkeeping,  $520.00. 

The  estimated  net  revenues  for  the  year  1921  based 
upon  present  rates  will  be  at  least  $4,500. 

The  rates  charged  by  the  company,  therefore,  in 
Albion  should  be  reduced,  and  the  following  rates  per 
1,000  cubic  feet  enforced  : 

First  1,000  cubic  feet  per  month,  $3.15. 

Next  2,500  cubic  feet  per  month,  $2.60. 

All  over  3,500  cubic  feet  per  month,  $2.35,  with  a 
reduction  at  the  rate  of  ten  cents  per  1,000  cubic  feet 
for  prompt  payment  of  bills.  Minimum  charge, 
seventy-five  cents  per  month. 

All  concur. 
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In  the  Matter  of  the  Complaint  of  Lanman  Crosby, 
of  the  Town  of  Greenburgh,  Westchester  County, 
against  The  New  York  Central  Railroad  Company 
(Harlem  Division),  in  Respect  to  Requirement  of 
Photograph  on  Commutation  Ticket 

Case  No.  302 

(Public  Service  Commission,  December  14,  1921) 

Railroads — commutation  tickets  —  reaoirement  that  holder  of 
ticket  f  umish  photograph  held  to  be  reasonable  and  not  dis- 
criminatory. 

Where  commutation  tickets  have  been  used  by  persons  other 
than  those  to  whom  they  were  issued,  the  requirement  by  the 
company  that  persons  purchasing  tickets  should  furnish  photo- 
graphs for  identification  is  a  reasonable  requirement  and  not 
discriminatory. 

The  charge  borne  by  the  purchaser  to  obtain  the  necessaiy 
photograph  does  not  give  the  company  a  greater  compensation 
for  carrying  the  passenger  than  the  rate  prescribed  by  the 
schedule  for  such  ticket. 

Lanman  Crosby,  for  complainant,  in  person. 

Charles  C.  Paulding  and  Parker  McCollester,  for 

respondent. 

■ 

Semple,  Commissioner. —  Complaint  against  the 
New  York  Central  Railroad  Company  of  a  require- 
ment of  the  tariff  duly  filed,  that  a  commutation  ticket 
for  the  exclusive  use  of  the  purchaser  shall  be  valid 
only  when  presented  with  a  holder  bearing  the  pur- 
chaser's photograph,  furnished  by  him,  and  the  same 
signature  as  appears  upon  the  ticket. 

The  questions  are  two : 

1.  Whether  the  photograph  requirement  is  a  rea- 
sonable one  under  the  circumstances,  and  not  dis- 
criminatory ; 
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2.  Whether  the  requirement  .that  the  photograph 
be  furnished  by  the  purchaser  operates  to  give  the 
company  a  greater  compensation  for  transportation 
than  the  rates  specified  in  the  schedule  filed  and  in 
effect  at  the  time,  and  is,  therefore,  unlawful. 

1.  As  to  the  reasonableness  of  the  requirement,  the 
evidence  tends  to  show  that  the  mileage  and  the  one- 
way fare  from  New  York  city,  as  compared  with  the 
commutation  fare  per  ride,  is: 

Commutation 
One-way  fare 

Mileage  fare  per  ride 

Poughkeepsie  72.8  $2  63        $0  31 

Peekskill   40.6  147  203 

Ossining   30.2  1  10  169 

Lake  Mahopac 50.8  1  84  241 

Pleasantville 30.5  1  11  169 

Briarcliff  Manor 33 . 1  1  21  176 

White  Plains   22 . 4  62  143 

Scarsdale   19  "69  134 

The  company  sells  as  many  as  20,000  commutation 
tickets  per  month.  These  tickets  for  at  least  four 
years  past  have  been  misused.  They  were  to  be  bought 
at  various  stores,  fruit  stands,  boot  black  stands,  pool 
rooms,  barber  shops,  cigar  stores  and  groceries  in 
most  of  the  small  towns.  Detectives  rented  commu- 
tation tickets  in  a  great  many  of  the  small  places,  and 
conductors  took  up  tickets  on  the  trains  from  parties 
to  whom  they  were  not  issued.  Bundles  of  tickets  so 
taken  up  were  presented  at  the  hearing.  It  was 
obvious  as  shown  by  the  signatures  of  the  purchasers 
thereon  and  of  the  persons  from  whom  they  were 
taken  that  they  were  presented  by  others  than  the 
purchasers.  At  Ossining  one  man  rented  space  in  a 
store  and  dealt  in  these  tickets,  and  on  any  Sunday 
night  could  be  found  on  the  station  platform  collect- 
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ing  tibe  tickets  from  persons  to  whom  he  had  rented 
them,  on  their  return.  One  woman  at  White  Plains 
had  nineteen  pr  twenty  tickets  a  month.  The  practice 
was,  at  the  start  of  each  month,  for  her  to  give  a  cus- 
tomer wishing  to  go  to  New  York  and  return  the  price 
of  a  commutation  ticket  to  be  taken  out  in  his  or  her 
own  name.  The  next  man  or  woman  did  the  same,  and 
the  process  continued  until  the  dealer  had  accumulated 
enough  tickets  to  last  during  the  month.  One  could 
go  to  her,  secure  a  ticket,  ride  to  New  York  and  return 
on  it,  pay  her  the  charge,  and  return  the  ticket  to  her. 
Her  charge  was  considerably  less  than  the  regular 
rate  which  the  passenger  would  have  needed  to  pay. 

The  company  procured  injunctions  against  persons 
renting  out  these  tickets,  in  the  State  and  Federal 
courts,  and  restrained  —  for  instance  —  in  Ossining 
thirteen  persons,  in  Poughkeepsie  thirty-seven  per- 
sons, in  Newburgh  forty-four  persons.  The  injunc- 
tions, however,  ^id  not  stop  the  sales  by  other  people. 

After  the  requirement  of  the  photograph  on  the 
conmiutation  tickets  was  put  into  effect,  the  sale  of 
commutation  tickets  fell  off  in  one  month : 

At  Ossining,  165;  Peekskill,  94;  Poughkeepsie,  62; 
White  Plains,  300;  Mount  Kisoo,  78;  Yonkers,  U5; 
Hartsdale,  50. 

Commutation  tickets  with  a  like  photographic 
requirement  for  the  identification  of  the  purchaser 
and  user  had  been  used,  previously  to  the  use  by  the 
present  company,  on  the  Baltimore  and  Ohio  between 
Philadelphia  and  Wilmington,  Del.,  on  the  Pennsyl- 
vania railroad  between  Philadelphia  and  New  York 
and  between  Trenton  and  North  Philadelphia,  and 
lOO^ride  tickets  for  the  season  of  1921  with  such  a 
requirement  were  in  use  on  the  Central  Bailroad  of 
New  Jersey  between  New  York  and  Bradley  Beach. 

After  these  facts  were  shown  the  complainant  on 
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the  record  conceded  that  the  company  needed  pro- 
tection. 

2.  The  requirement  that  the  purchaser  shall  furnish 
the  photograph  to  be  shown  with  the  ticket  as  it  is 
presented  for  use,  that  is»  that  he  should  bear  the 
expense  of  obtaining  his  own  photograph  as  well  as 
pay  to  the  company  for  the  monthly  ticket  to  be  used 
by  him,  is  provided  for  in  the  schedule  filed.  It 
appears  that  the  photograph  may  be  taken  by  any  one 
selected  by  the  proposed  passenger.  The  company, 
however,  for  the  convenience  of  such  as  might  wish 
to  obtain  photographs  for  this  purpose,  established  a 
photographer  at  the  Grand  Central  Station  in  New 
York  who  paid  no  rent  and  received  the  entire  pro- 
ceeds of  photographs  made  by  him  for  passengers. 
His  charge  was  thirty-five  cents,  and  the  photograph 
is  so  placed  in  the  pocket  holder  furnished  by  the  com- 
pany that  the  same  photograph  may  be  used  suc- 
cessively each  month  as  the  monthly  tickets  are 
obtained,  for  a  period  of  twelve  months.  The  cost  per 
month  to  each  such  passenger  is,  therefore,  insig- 
nificant. 

Under  the  evidence  presented  I  do  not  think  that  the 
requirement  of  the  photograph  to  identify  the  person 
who  exclusively  has  the  right  to  use  the  low  fare  com- 
mutation tickets  for  distances  over  which  he  is  to  be 
transported  is  unreasonable  or  unduly  discriminatory. 
Every  such  passenger  is  treated  alike.  One  may  have 
more  personal  difficulty  than  another  in  obtaining  con- 
veniently the  ticket,  and  perhaps  it  cannot  be  obtained 
at  a  moment  *s  notice.  The  charge  borne  by  the  pur- 
chaser to  obtain  the  necessary  photograph  does  not, 
in  my  opinion,  operate  to  give  the  company  a  greater 
compensation  for  carrying  the  passenger  than  the  rate 
prescribed  by  the  schedule  for  such  ticket. 

The  complainant  has  presented  the  facts  and  the 
legal  points  very  carefully  and  very  fairly.    At  the 
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first  impression  it  would  occur  to  some  people  that 
such  a  requirement  intimated  a  reflection  upon  the 
honor  of  one  who  might  wish  to  buy  and  use  a  com- 
mutation  ticket  for  transportation  by  the  railroad,  and 
this  thought  has  no  doubt  brought  about  considerable 
irritation  over  the  matter.  On  second  thought,  how- 
ever, one  must  realize  that  in  a  great  populous  com- 
munity such  as  that  in  which  people  of  the  metro- 
politan district  live  the  individual  exclusive  right  of  a 
person  to  his  own  privilege  and  his  own  property 
necessarily  requires  the  identificatign  of  the  person  in 
all  kinds  of  personal  and  business  transactions  per- 
haps many  times  a  day.  We  submit  to  it  as  one  of  the 
burdens  incident  to  living  under  the  advantages  of 
such  a  community.  Such  an  identification  of  a  person 
is  necessary  as  we  all  know  if  we  think  about  it,  to  pro- 
tect not  only  the  company  but  the  citizens  who  bear 
their  burdens  and  pay  their  bills  from  that  small  num- 
ber in  proportion  who  are  constantly  ready,  purposely 
or  carelessly,  to  cheat  and  defraud. 

Complainant  claims  that  the  legal  tender  acts  of  the 
United  States  are  violated  by  the  requirement  that  a 
photograph  be  purchased  as  a  condition  precedent  to 
the  right  to  buy  a  commutation  ticket.  The  suggestion 
is  that  it  is  necessary  not  only  to  tender  to  the  com- 
pany the  price  of  the  ticket  but  to  tender  also  the 
photograph  to  the  company,  and  that  this  is  a  viola- 
tion of  the  legal  tender  act.  In  my  opinion  the  essence 
of  a  tender  under  the  law  is  that  what  is  so  offered 
can  be  taken.  The  photograph  is  not  offered  to  or 
taken  by  the  company,  and  it  is  not  intended  that  it 
should  be.  The  photograph  is  in  no  way  a  part  pay- 
ment for  the  transportation  which  the  company  under- 
takes to  give. 

I  recommend  that  the  complaint  be  dismissed. 

All  concur. 
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In  the  Matter  of  the  Application  of  the  Union  Bail- 
way  Company  op  New  York  City  for  Approval  of 
Abandonment  of  a  Portion  of  its  Boute  on  Sedgwick 
Avenue 

Case  No.  2610 

(New  York  Transit  Commission,  August  30,  1921) 

Street  raOways  —  declaration  of  aliaiidonment  —  convenience  of 
the  public. 

A  declaration  of  abandonment  must  be  adopted  by  the  board 
of  directors  of  the  company  and  ratified  by  its  stockholders 
and  must  then  be  submitted  to  the  Commission  for  its  approval. 
The  company  must  satisfy  the  Commission  that  the  route  pro- 
posed to  be  abandoned  is  no  longer  necessary  for  the  successful 
operation  of  the  rofid  or  for  the  convenience  of  the  public,  and 
the  burden  is  upon  it  to  establish  these  facts. 

If,  after  a  fair  trial,  a  transportation  line  does  not  become 
at  least  self  supporting,  but  on  the  contrary  constitutes  a  per- 
petual drain  upon  the  resources  of  the  company  which  operates 
it,  it  may  fairly  be  inferred  that  it  is  not  necessary  for  the 
public .  convenience,  since  there  are  not  sufficient  numbers  of 
the  public  who  find  it  necessary  to  use  it  to  pay  the  expenses  of 
its  operation. 

Where  it  is  established  that  a  portion  of  the  route  sought  to 
be  abandoned  is  not  necessary  for  the  successful  operation  of 
the  system  as  a  whole,  and  is  not  necessary  for  the  convenience 
of  the  public,  the  Commission  has  no  power  to  grant  the  appli- 
cation in  part  and  deny  it  in  part. 

Formal  action  on  the  application  suspended  in  order  to  give 
the  applicant  an  opportunity  to  present  an  amended  declara- 
tion of  abandonment  of  that  part  of  the  route  which  the  Com- 
mission is  prepared  to  approve. 

Alfred  T.  Davison,  for  the  Union  Bailway  Company. 

Qeorge  H.  Stover^  assistant  counsel,  for  the  Com- 
mission. 
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John  P.  O  ^Brien,  corporation  counsel,  by  Herbert  S. 
Worthley,  assistant  corporation  counsel,  for  the  city 
of  New  York. 

William  J.  Flynn,  commissioner  of  public  works, 
borough  of  The  Bronx,  for  the  borough  government. 

This  proceeding  was  instituted  by  the  presentation 
to  the  Transit  Commission  of  a  petition  dated  June 
10, 1921,  by  the  Union  Railway  Company  of  New  Yo  A 
city,  for  the  approval  by  the  Commission  of  a  declara- 
tion of  abandonment  of  that  portion  of  said  company's 
route  and  franchise  upon  and  along  Sedgwick  avenue 
from  Jerome  avenue  to  Cedar  avenue,  Cedar  avenue 
from  Sedgwick  avenue  to  West  One  Hundred  and 
Seventy-ninth  street,  West  One  Hundred  and  Seventy- 
ninth  street  from  Cedar  avenue  to  West  Bumside 
avenue,  and  West  Bumside  avenue  from  West  One 
Hundred  and  Seventy-ninth  street  to  University 
avenue,  in  the  borough  of  The  Bronx,  city  of  New 
York,  adopted  by  the  board  of  directors  of  said  com- 
pany on  May  31,  1921,  and  ratified  by  the  stockhold- 
ers thereof  on  June  9,  1921,  under  and  pursuant  to 
section  184  of  the  Railroad  Law  of  the  State  of  New 
York.  By  order  dated  June  16,  1921,  the  Commission 
ordered  that  the  application  be  heard  by  the  Commis- 
sion on  the  21st  day  of  July,  1921,  and  that  notice  of 
such  hearing  be  posted  and  published  and  be  served 
upon  the  company  and  upon  the  city  of  New  York. 

The  Commission,  by  Kingsbury,  Counsel — The 
applicant  is  a  street  railroad  company  which  operates 
the  entire  street  railroad  system  of  The  Bronx,  The 
franchise  for  the  route  now  under  consideration  was 
acquired  in  1892  and  the  route  has  been  in  operation 
in  part  since  1895  and  the  balance  since  about  1900. 

The  proposed  abandonment  was  opposed  by  the  cor- 
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poration  counsel,  the  borough  goveniment,  the  Bronx 
Board  of  Trade,  the  Morris  Heights  Taxpayers  Asso- 
ciation, the  Parents  Association  of  Public  School  26 
(University  Heights),  the  local  postal  authorities,  the 
New  York  Consolidated  Ship  Building  Corporation  of 
Morris  Heights  and  various  individual  property  own- 
ers and  residents  of  Morris  Heights.  Opportunity  was 
given  to  everyone  attending  the  hearing  to  offer  evi- 
dence by  his  own  testimony  or  otherwise  and  to  take 
part  in  the  argument,  so  that  all  persons  interested 
nught  fully  present  their  views  and  lay  before  the 
Commission  all  facts  which  they  deemed  relevant. 

The  route  proposed  to  be  abandoned  extends  from 
the  junction  of  Jerome  avenue  with  Sedgwick  avenue 
on  the  south  to  and  through  the  so-called  village  of 
Morris  Heights  and  thence  by  a  winding  course  east- 
wardly  to  the  junction  of  West  Bumside  avenue  and 
University  avenue.  Between  Jerome  avenue  and 
Morris  Heights,  the  route  lies  between  the  Harlem 
river  and  the  tracks  of  the  New  York  Central  Railroad 
Company  to  the  west  and  a  steep  bluff  to  the  east.  On 
the  west  there  are  a  few  scattered  buildings  at  or  near 
High  Bridge ;  on  the  east  there  are  practically  no  build- 
ings whatever  except  at  the  top  of  the  bluff  in  the 
region  served  by  the  Ogden  avenue  and  University 
avenue  lines  of  the  applicant's  system.  The  entire 
population  of  the  region,  including  workmen  employed 
in  industries,  is  a  little  over  3,000. 

The  so-called  village  of  Morris  Heights  is  a  small 
community  having  a  resident  population  of  about  1,600. 
There  are  in  addition  some  600  workmen  employed  in 
industries  located  there.  The  buildings  are  situated 
principally  along  Cedar  avenue  within  a  short  distance 
of  the  Morris  Heights  station  of  the  New  York  Cen- 
tral Bailroad  Company  and  between  West  One  Hun- 
dred and  Seventy-sixth  and  West  One  Hundred  and 
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Seventy-ninth  streets.  There  are  also  a  few  houses 
above  West  One  Hundred  and  Seventy-ninth  street. 
This  settlement  existed  as  a  community  before  the 
Sedgwick  avenue  line  was  built  and  it  has  had  little 
growth  for  many  years.  It  contains  two  apparently 
recent  brick  buildings  (shops  and  flats),  but  the  greater 
part  of  its  structures  are  small  wooden  houses, 
apparently  thirty  or  forty  years  old,  if  not  more.  It 
evidently  grew  up  originally  as  a  suburban  settlement, 
dependent  chiefly  upon  steam  railroad  transportation, 
and  its  growth  has  been  stimulated  to  only  a  very 
slight  extent  by  the  street  railroad  facilities  which  it 
has  enjoyed  for  the  past  twenty  years.  Between  Cedar 
avenue  and  the  Harlem  river,  there  are  several  indus- 
trial establishments,  principally  for  ship  building.  On 
West  One  Hundred  and  Seventy-seventh  street,  just 
east  of  Cedar  avenue,  the  Morris  Heights  post  office  is 
situated.  It  employs  ten  letter  carriers  and  handles 
the  mail  for  a  district  extending  somewhat  beyond  the 
so-called  village. 

Due  in  part  at  least  to  this  extension  of  the  bound- 
aries of  the  postal  district,  the  appellation,  Morris 
Heights,  appears  to  be  used  in  a  double  sense,  some- 
times to  designate  the  so-called  village  or  compact  com- 
munity on  Cedar  avenue  at  the  foot  of  the  hill,  and 
sometimes  to  include  also  the  region  along  and  near 
the  top  of  the  bluff.  This  double  usage  must  be  borne 
in  mind  in  considering  the  testimony  of  the  witnesses. 
Tt  does  not  appear  that  the  community  was  ever  an 
incorporated  village  and,  therefore,  it  has  no  definitely 
ascertainable  boundaries,  but  it  was  sufficiently  estab- 
lished that  in  popular  usage  the  village  of  Morris 
Heights  means  the  community  at  the  foot  of  the  hill 
and  does  not  include  the  higher  levels. 

The  Sedgwick  avenue  line  is  used  by  the  residents  of 
and  persons  employed  in  the  village  of  Morris  Heights 
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for  two  distinct  purposes.  Some  use  it  to  travel  north 
and  south  between  the  southern  terminus  of  the  line  at 
Jerome  avenue,  and  the  so-called  village;  others,  to 
travel  east  and  west  between  the  village  and  the  trans- 
portation lines  on  University  avenue  and  Jerome 
avenue.  It  thus  performs  the  functions  in  part  of  an 
up  and  downtown  line  and  in  part  of  a  crosstown  line. 
As  an  up  and  downtown  line,  it  in  effect  duplicates  the 
service  rendered  by  the  University  and  Ogden  avenue 
lines  and  it  has  substantially  no  population  to  draw  on 
between  Morris  Heights  and  the  southern  terminus. 
As  a  crosstown  line,  it  connects  the  village  of  Morris 
Heights  with  the  general  transportation  system  of  the 
Union  Bailway  Company  and  also  with  the  Subway. 
In  determining  to  what  extent,  if  any,  the  Sedgwick 
avenue  line  is  necessary  for  the  public  convenience, 
these  two  distinct  functions  must  be  considered. 

The  statute  under  which  this  application  is  made 
provides:  **  Any  street  surface  railroad  corporation 
may  declare  any  portion  of  its  route  which  it  may  deem 
no  longer  necessary  for  the  successful  operation  of 
its  road  and  convenience  of  the  public  to  be  relin- 
quished or  abandoned.  * '    Bailroad  Law,  §  184. 

The  declaration  of  abandonment  must  be  adopted  by 
the  board  of  directors  and  ratified  by  the  stockholders 
and  must  then  **  be  submitted  to  the  Public  Service 
Commission  for  its  approval. ' '  The  requirement  of  the 
Commission's  approval  shows  that  the  determination 
of  the  street  railroad  company  is  not  conclusive.  The 
street  railroad  company  must  therefore  satisfy  the 
Commission  that  the  route  proposed  to  be  abandoned 
is  no  longer  necessary  for  the  successful  opisration  of 
the  road  or  for  the  convenience  of  the  public  and  the 
burden  is  upon  it  to  establish  these  facts.  It  is  for  the 
Commission  to  determine,  in  the  exercise  of  sound 
judicial  discretion,  whether  the  requisite  facts  have 
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been  established  and  whether  its  approval  of  the  aban- 
donment should  be  given.  While  the  statute  does  not 
in  terms  make  it  mandatory  upon  the  Commission  to 
grant  its.  approval  when  the  requisite  facts  are  estab- 
lished to  its  satisfaction,  the  whole  tenor  of  the  stat- 
ute demonstrates  that  such  approval  may  not  be  arbi- 
trarily or  capriciously  withheld.  In  determining  the 
facts,  the  Commission  acts  judicially;  in  granting  or 
withholding  its  approval,  it  acts  administratively;  in 
exercising  both  functions,  it  must  be  guided  by  con- 
siderations of  justice  and  fair  dealing,  both  to  the 
corporation  which  makes  the  application  and  to  the 
public  which  uses  the  route  proposed  to  be  abandoned. 

The  statutory  phrase  *  *  necessary  for  the  successful 
operation  of  its  road  and  convenience  of  the  public  *' 
is  somewhat  vague  and  does  not  furnish  any  standard 
or  test  which  can  be  applied  with  any  approximation 
of  precision.  The  phrase  connotes  two  distinct  ideas, 
necessity  and  convenience,  which  pertain  to  entirely 
different  categories.  That  which  is  necessary  is  that 
which  is  indispensable  or  without  which  some  particu- 
lar act  or  condition  is  impossible.  That  which  is  con- 
venient is  that  which  is  advantageous  or  desirable; 
that  which  makes  some  particular  act  or  condition 
easier  or  more  comfortable.  But  convenience  may  be 
dispensed  with  and  the  act  or  condition  under  consid- 
eration  still  remain  possible.  Even  the  standards  of 
necessity  are  relative,  rather  than  absolute.  For 
example,  in  primitive  conditions,  food  is  a  necessity, 
but  forks  are  a  convenience ;  in  the  society  of  modem 
civilization,  forks  have  become  a  necessity. 

Applied  to  transit  facilities,  it  may  safely  be  said 
that  in  any  large  city  it  is  '*  necessary  for  the  con- 
venience of  the  public  "  that  there  should  be  appro- 
priate means  of  transportation  between  different 
regions  of  the  city.    It  would  doubtless  be  convenient 
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if  every  resident  of  the  city  could  find  at  his  door 
means  of  transportation  to  every  other  part  of  the 
city,  but  obviously  this  is  neither  necessary  nor  prac- 
ticable. If  a  person  residing  or  employed  in  any  given 
portion  of  the  city  can  find,  within  easy  walking  dis- 
tance of  his  residence  or  place  of  employment,  some 
means  of  transportation  connected  with  one  or  more 
of  the  principal  transportation  sj^stems  of  the  city,  this 
should  be  regarded  as  sufficient  to  satisfy  the  necessi- 
ties of  public  convenience.  What  is  easy  walking  dis- 
tance, howe^fer,  is  a  question  which  is  not  determined 
by  statute  or  precedent. 

A  practical  test  of  public  convenience  is  furnished 
by  the  degree  of  support  extended  by  the  public  to  the 
transportation  line.  If,  after  a  fair  trial,  a  given 
transportation  line  does  not  become  at  least  self- 
supporting,  but  on  the  contrary  constitutes  a  perpetual 
drain  upon  the  resources  of  the  company  which  oper- 
ates it,  it  may  fairly  be  inferred  that  it  is  not  necessary 
for  the  public  convenience,  since  there  are  not  suffi- 
cient numbers  of  the  public  who  find  it  necessary  to 
use  it  to  pay  the  expenses  of  its  operation.  This  has 
been  enunciated  as  a  principle  of  law  by  the  Public 
Service  Commission,  Second  District.  See  Matter  of 
Yonkers  R.  R.  Co.,  Case  6684,  19  St.  Dept.  Rep.  201, 
where  Chairman  Hill  said:  *'  We  do  not  believe  public 
convenience  can  be  predicated  upon  a  condition  where 
the  public  patronage  is  insufficient  reasonably  to  sup- 
port the  road  from  a  financial  standpoint.*^  There 
may  be  some  cases  in  which  the  operation  of  a  par- 
ticular line  is  unprofitable,  standing  by  itself,  but 
nevertheless  furnishes  a  necessary  link  in  some  larger 
system  of  which  it  is  a  part.  Here,  however,  the  other 
statutory  requirement  would  apply  and  the  road  would 
be  **  necessary  for  the  successful  operation  *'  of  the 
road  as  a  whole. 
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In  the  case  under  consideration,  it  is  established  by 
the  evidence  that  the  Sedgwick  avenue  line  proposed 
to  be  abandoned  is  not  necessary  for  the  successful 
operation  of  the  Union  Railway  system  as  a  whole. 
The  particular  community  which  it  serves  is  limited 
both  in  population  and  extent  and  the  amount  of 
patronage  which  the  system  would  lose  to  the  New 
York  Central  Railroad  Company  by  the  abandonment 
of  the  Sedgwick  avenue  line  would  clearly  be  so  small 
as  to  be  negligible.  So  far  as  the  route  from  the  vil- 
lage of  Morris  Heights  to  the  intersection*  of  Sedgwick 
avenue  and  Jerome  avenue  is  concerned,  it  cannot 
fairly  be  concluded  that  it  is  necessary  for  the  con- 
venience of  the  public,  if  the  traffic  which  now  uses 
this  line  can  be  shifted  to  the  Ogden  avenue  and 
University  avenue  lines.  The  Ogden  avenue  line  at  its 
southern  terminus  intersects  Jerome  avenue  within  a 
few  feet  of  the  point  of  intersection  of  Jerome  avenue 
with  Sedgwick  avenue.  The  Ogden  avenue  line  con- 
nects on  the  north  with  the  University  avenue  line, 
which  runs  less  than  half  a  mile  to  the  east  of  the  vil- 
lage of  Morris  Heights.  If  at  this  point  University 
avenue  were  on  approximately  the  same  level  as  the 
village  of  Morris  Heights,  the  two  x>oints  would  clearly 
be  within  easy  walking  distance  of  each  other.  Univer- 
sity avenue  is,  however,  at  this  point  at  a  much  higher 
level  than  Cedar  avenue,  and  an  intending  passenger 
from  the  village  of  Morris  Heights,  desiring  to  take 
the  University  avenue  line,  must  either  walk  by  a  cir- 
cuitous route  of  nearly  a  half  mile  in  length  and  uiphill 
or  else  climb  one  or  more  steep  flights  of  stairs.  Upon 
the  physical  inspection  made  in  the  course  of  this  hear- 
ing, it  appeared  that  the  actual  time  consumed  by  this 
trip  was- six  to  eight  minutes.  This,  however,  was  for 
an  able  bodied  man;  for  a  woman,  a  person  in  feeble 
health  or  a  child,  the  time  would  undoubtedly  be  sub- 
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stantially  longer  and  the  hardship  greater.    It  is  thus 
an  easy  walking  distance  for  some  but  not  for  alL 

Upon  the  financial  side  it  was  established  by  the  evi- 
dence that  the  Union  Bailway  system  as  a  whole 
showed  a  substantial  operating  profit  for  the  years 
ended  June  30, 1913, 1914, 1915  and  1916,  and  that  since 
June  30, 1916,  it  has  shown  a  net  profit  on  operations, 
but  a  substantial  deficit,  after  deducting  interest  on 
obligations.  For  the  eleven  months  ended  May  31, 
1921,  the  figures  are  as  follows : 

Total  operat- 
ing revenue.     $3,205,056  52 

Total  operat- 
ing expense, 
rent,  deduc- 
ti  on  s  and 
taxes 3,179,152  47 


Operating  income $25,904  05 

Non-operating  income 27,305  50 

Gross  income $53,209  55 

Deductions     for    interest     and 
amortization  279,857  23 

Net  deficit $226,647  68 


The  Sedgwick  avenue  line,  taken  separately,  is  shown 
to  have  produced  an  operating  deficit  from  1913  to  date, 
ranging  from  about  $30,000  to  over  $40,000  a  year. 
These  deficits  are  figured  on  the  car  mileage  basis  by 
which  the  average  operating  expenses  per  revenue  car 
mile  of  the  entire  system  are  multiplied  by  the  actual 
revenue  car  miles  of  this  particular  line,  allowing  for 
a  reduction  of  ten  cents  per  car  mile  for  the  saving 
effected  through  one  man  car  operation.    For  the  year 
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ended  June  30,  1921,  the  average  operating  expenses 
per  car  mile  for  the  system  were  forty-four  and  nine- 
teen one-hundred ths  cents.  From  this  should  be 
deducted  ten  cents  for  one  man  car  operations,  making 
the  average  applicable  to  the  Sedgwick  avenue  line 
thirty-four  and  nineteen  one-hundredths  cents.  The 
average  receipts  for  the  Sedgwick  avenue  line  were 
ten  and  six-tenths  cents  per  car  mile.  This  is  a  mani- 
festly ruinous  rate  of  loss  and  the  Union  Railway  Com- 
pany is  justified  in  endeavoring  to  eliminate  from  its 
system  lines  which  are  unnecessary  to  its  successful 
operation  as  a  whole  and  which  constitute  continuing 
liabilities  rather  than  assets. 

This  system  of  computing  the  financial  results  of  a 
route  by  car  mileage  receipts  and  average  expenses 
appears  to  be  accepted  by  the  courts  and  Public 
Service  Commissions  as  a  fair  test.  It  does  not  neces- 
sarily follow,  however,  that  the  abandonment  of  a 
route  which  shows  a  loss  will  necessarily  result  in 
saving  the  entire  amount  of  the  deficit  thus  computed. 
The  abandonment  of  such  a  route  will  cut  out  the 
expenses  for  actual  operation  of  cars  thereon  and  in  the 
long  run  will  also  cut  out  the  item  of  '  *  maintenance  of 
way  and  structures  ^'  but  many  of  the  items  included 
in  the  total  operating  expenses' of  the  system  will  be 
unaffected  by  the  abandonment  of  a  single  route.  It 
is  the  contention  of  the  company  that  the  equipment 
and  labor  now  used  upon  the  unprofitable  lines  can  and 
will  be  transferred  to  profitable  lines  and  that  thus  the 
entire  deficit  now  chargeable  to  the  unprofitable  lines 
will  be  wiped  out  and  may  be  changed  into  surplus. 
This,  however,  is  a  matter  of  conjecture  and  hope 
rather  than  of  established  fact. 

It  was  suggested  upon  the  hearing  that  it  might  be 
proper  for  the  Commission  to  approve  the  abandon- 
ment of  the  Sedgwick  avenue  line  from  Morris  Heights 
southwardly  to  Jerome  avenue,  but  not  the  abandon- 
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ment  of  that  portion  of  the  route  between  Morris 
Heights  and  University  avenue  previously  described 
as  performing  the  functions  of  a  crosstown  line.  At 
my  request,  evidence  was  given  in  regard  to  the  cost 
of  maintaining  a  shuttle  service  between  some  con- 
venient point  in  the  village  of  Morris  Heights  and 
University  avenue  and  continuing  thence  eastwardly 
to  Jerome  avenue,  and  also  in  regard  to  the  probable 
receipts  from  such  operation.  From  the  evidence  on 
the  subject  introduced  by  the  applicant,  it  appears 
that  such  operation  will  or  may  result  in  a  small 
annual  deficit,  but  the  company's  estimates  on  this 
point  naturally  are  tinged  with  pessimism.  Taking 
into  consideration  the  hardships  to  which  the  persons 
residing  or  employed  in  the  village  of  Morris  Heights 
would  be  subjected  by  the  abandonment  of  the  entire 
Sedgwick  avenue  line  and  the  consequent  necessity  of 
climbing  a  steep  hill  to  reach  the  University  avenue 
line,  and  also  the  possibility  that  the  operation  of  a 
shuttle  service  as  above  suggested  might  be  at  least 
approximately  self-supporting,  it  is  my  opinion  that 
the  experiment  should  be  tried  before  the  abandonment 
of  the  entire  Sedgwick  avenue  Une  is  approved  by  the 
Commission.  This  conclusion  is  based  in  law  upon  the 
ground  that  the  applicant  has  not  established  that  this 
portion  of  its  route  is  not  necessary  for  the  con- 
venience of  the  public.  It  is  believed  from  the  gen- 
eral tenor  of  the  discussion  at  the  hearing  that  the 
company  is  willing  to  make  this  experiment  as  evi- 
dence of  its  desire  to  give  to  the  residents  of  The 
Bronx  the  best  service  that  it  can  under  existing  con- 
ditions of  public  support. 

The  statute  does  not  confer  upon  the  Commission 
power  to  grant  such  application  as  this  in  part  and 
deny  it  in  part.  Such  a  practice  is  stated  to  have  been 
followed  by  the  Public  Service  Commission  for  the 
Second  District  in  the  case  of  Matter  of  Petition  of 
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Yonkers  Railroad  Compaaiy,  19  St.  Dept.  Rep.  201. 
In  this  case,  however,  that  which  was  approved  was  the 
abandonment  of  so  much  of  a  route  as  lay  within  a  cer- 
tain village  and  the  balance  of  the  proposed  abandon- 
ment was  not  passed  on  by  the  Commission.  The 
Public  Service  Commission,  First  District,  took  the 
view  that  it  had  no  power  to  approve  an  application 
for  abandonment  in  part  and  followed  the  course  of 
denying  such  an  application  with  leave  to  renew  as  to 
a  part.  See  Application  of  New  York  &  Queens 
County  Railroad  Company,  8  St.  Dept.  Rep.  21 ;  affd. 
on  certiorari,  173  App.  Div.  826.  An  appropriate  and 
convenient  method  of  meeting  the  situation  would  be 
for  the  Commission  to  suspend  formal  action  upon  the 
application  for  a  limited  period,  so  as  to  give  the  appli- 
cant an  opportunity  to  present  an  amended  declara- 
tion, based  upon  proper  action  of  its  directors  and 
stockholders,  of  abandonment  of  that  part  of  the 
route  which  the  Commission  is  prepared  to  approve. 
In  my  opinion  that  course  should  be  followed  in 
the  present  case  and  the  Commission  should  indi- 
cate its  readiness  to  approve  a  declaration  of  aban- 
donment of  so  much  of  the  Sedgwick  avenue  line 
as  extends  from  Jerome  avenue  to  a  point  in  Cedar 
avenue  200  feet  south  of  West  One  Hundred  and 
Seventy-seventh  street  and  should  defer  action  upon 
the  pending  application  until  October  4,  1921,  to  give 
the  applicant  an  opportunity  to  amend  its  declara- 
tion of  abandonment  accordingly.  The  amended 
application  should  be  accompanied  by  assurances 
satisfactory  to  the  Commission  that  after  the  aban- 
donment of  the  remainder  of  the  Sedgwick  avenue 
line,  the  company  will  maintain  a  one-man  car  shuttle 
service  between  the  Morris  Heights  post  office  and 
Jerome  avenue  running  on  fifteen  minutes  headway 
for  twenty  hours  per  day,  viz.:  from  5. -00  a.  m.  to 
1 :00  A.  M.    This  is  the  service  in  regard  to  the  prao- 
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ticability  and  expense  of  which  testimony  was  given  at 
the  hearing.  The  oompany  should  undertake  to  con- 
tinue this  service  for  a  period  long  enough  to  consti- 
tute a  fair  test  both  of  its  convenience  to  the  public  and 
its  financial  results  to  the  company.  This  test  should 
continue  at  least  until  the  end  of  the  fiscal  year  ending 
June  30,  1922.  If  after  such  test  it  appears  that  the 
public  does  not  utilize  the  service  sujEciently  to  make 
it  at  least  approximately  self -supporting^  the  company 
should  be  at  liberty  to  apply  for  an  approval  of  its 
abandonment.  It  would  in  my  opinion  be  inappro- 
priate  to  embody  these  provisions  in  the  Commission's 
formal  approval,  as  a  condition  thereof.  The  statute 
does  not  provide  for  conditional  approvals.  It  is  sug- 
gested that  the  requisite  assurances  be  embodied  in  a 
letter  from  the  company  to  the  Commission,  to  accom- 
pany the  amended  declaration. 

Upon  the  record  in  this  proceeding  I  find  and  decide 
that  that  portion  of  the  route  proposed  to  be  aban- 
doned upon  and  along  Sedgwick  avenue  from  Jerome 
avenue  to  Cedar  avenue  and  on  Cedar  avenue  from 
Sedgwick  avenue  to  a  point  200  feet  south  of  West 
One  Hundred  and  Seventy-seventh  street  is  no  longer 
necessary  for  the  successful  operation  of  the  road  of 
the  Union  Railway  Company  or  for  the  convenience 
of  the  public  and  I  recommend  that  upon  the  submis- 
sion, prior  to  October  4,  1921,  of  an  amended  declara- 
tion of  abandonment  of  said  portion  of  the  route, 
accompanied  by  satisfactory  assurances  from  the  com- 
pany in  regard  to  the  service  to  be  maintained  upon 
the  remainder  of  the  route,  such  declaration  of  aban- 
donment be  forthwith  approved  by  the  Commission 
and  the  approval  of  the  Commission  endorsed  thereon 
accordingly.  If  such  amended  declaration  of  abandon- 
ment be  not  submitted  to  the  Commission  within  the 
time  specified,  or  such  further  time  as  may  be  allowed 
by  the  Commission,  I  recommend  that  the  case  be 
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reopened,  and  set  down  for  further  hearing  before  the 
whole  Commission  upon  the  present  record  and  such 
further  evidence  as  may  be  adduced  by  any  party  in 
interest. 

Approved  and  adopted  by  the  Commission. 


In  the  Matter  of  the  Application  of  the  Union  Raii/- 

WAY  Company  of  New  York  City  for  Approval  of 

Abandonment  of  a  Portion  of  its  Route  on  Jerome 

Avenue 

Case  No.  2611 

(New  York  Transit  Commission,  August  30,  1921) 

Street  raUways  —  declaration  of  abandonment  approved. 

Where  two  transportation  lines  operated  by  the  same  com- 
pany cover  the  same  route,  serve  the  same  territory  and  one  of 
said  lines  receives  by  far  the  greater  patronage,  the  company 
will  be  permitted  to  abandon  the  line  which  has  been  demon- 
strated by  the  patronage  received  to  render  the  lesser  con- 
venience to  the  public. 

Alfred  T.  Davison^  for  the  Union  Railway  Company. 

George  H.  Stover,  assistant  counsel,  for  the  Com- 
mission. 

John  P.  0  'Brien,  corporation  counsel,  by  Herbert  S. 
Worthley,  assistant  corporation  counsel,  for  the  city 
of  New  York. 

William  J.  Flynn,  commissioner  of  public  works, 
borough  of  The  Bronx,  for  the  borough  government. 

This  proceeding  was  instituted  by  the  presentation 
to  the  Transit  Commission  of  a  petition  dated  June  10, 
1921,  by  the  Union  Railway  Company  of  New  York 
city  for  the  approval  by  the  Commission  of  a  declara- 
tion of  abandonment  of  that  portion  of  said  company's 
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route  and  franchise  upon  and  along  Jerome  avenue 
from  One  Hundred  and  Sixty-first  street  to  a  point  on 
Jerome  avenue  at  the  northerly  end  of  the  elevated 
structure  of  the  Jerome  avenue  subway  in  the  borough 
of  The  Bronx,  city  of  New  York,  adopted  by  the  board 
of  directors  of  said  company  on  May  31,  1921,  and 
ratified  by  the  stockholders  thereof  on  June  9,  1921, 
under  and  pursuant  to  section  184  of  the  Railroad  Law 
of  the  State  of  New  York.  By  order  dated  June  16, 
1921,  the  Commission  ordered  that  the  application  be 
heard  by  the  Commission  on  the  21st  day  of  July,  1921, 
and. that  notice  of  such  hearing  be  posted  and  pub- 
lished and  be  served  upon  the  company  and  upon  the 
city  of  New  York. 

The  Commission,  by  Kingsbuby,  Counsel. —  The 
applicant  is  a  street  railroad  company  which  operates 
the  entire  street  railroad  system  of  The  Bronx.  The 
franchise  for  the  route  now  under  consideration  was 
acquired  in  1992  and  the  route  has  been  in  operation 
since  1897  as  far  as  Woodlawn,  and  since  1910  to  the 
city  line. 

The  proposed  abandonment  was  actively  opposed  by 
the  Montefiore  Hospital  and  the  local  postal  authori- 
ties. There  was  also  formal  opposition  made  by  the 
corporation  counsel  and  the  borough  government.  The 
proposed  abandonment  was  supported  by  the  Bronx 
Board  of  Trade.  Opportunity  was  given  to  all  persons 
attending  the  hearing  to  offer  evidence  or  take  part  in 
the  argument. 

The  route  proposed  to  be  abandoned  is  just  under 
five  miles  in  length  and  extends  from  the  junction  of 
Jerome  avenue  with  One  Hundred  and  Sixty-first 
street  on  the  south  to  the  northern  terminus  of  the 
Jerome  avenue  subway,  which  through  all  that  portion 
of  its  route  runs  upon  an  elevated  structure.  For 
almost  the  entire  distance,  tFe  route  which  the  appli- 
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cant  proposes  to  abandon  runs  directly  under  this 
elevated  structure.  This  portion  of  the  subway  was 
opened  for  traffic  as  far  as  Kingsbridge  road  on  June 
2, 1917,  and  to  Woodlawn  on  September  15, 1918, 

In  the  region  under  consideration,  Jerome  avenue  is 
built  up  to  only  a  very  limited  extent.  Only  a  small 
proportion  of  its  frontage  is  occupied  with  buildings 
of  any  kind.  The  same  condition  prevails  upon  the 
streets  and  avenues  in  the  immediate  vicinity. 

The  applicant  put  in  evidence  (Exhibit  No.  4)  a  sur- 
vey of  the  region  in  question,  taking  as  the  southerly 
boundary  East  One  Hundred  and  Sixty-first  street  and 
as  the  northerly  boundary  the  junction  of  Jerome 
avenue  with  East  Bainbridge  avenue.  The  westerly 
boundary  is  formed  by  Woodycrest  avenue.  Feather- 
bed lane.  Grand  avenue.  Reservoir  avenue,  a  line  run- 
ning through  the  Jerome  Park  reservoir,  Sedgwick 
avenue  and  a  line  running  through  a  corner  of  Van 
Cortlandt  park.  The  easterly  boundary  is  formed  by 
the  Grand  Concourse,  Van  Cortlandt  avenue  and  East 
Bainbridge  avenue.  Upon  this  survey  all  of  the  exist- 
ing buildings  and  improvements  are  indicated.  A  com- 
putation of  the  percentages,  out  of  the  total  possible 
frontage,  actually  occupied  by  buildings  shows  the  fol- 
lowing results : 

Dwellings  17.3    per  cent 

Stores,  shops  and  factories 2.5    per  cent 

Garages  and  sheds 1.3    per  cent 

Churches,   homes   and   other  public 

buildings    1 .85  per  cent 

Private  garages  set  back  from  the 

street,  allowing  a  frontage  of  ten 

feet  for  each 8    per  cent 

Total  23.75  per  cent 
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Thus  less  than  one-fourth  of  the  total  available  front- 
age is  occupied  by  any  form  of  improvement  and  more 
than  three-f onrths  is  still  vacant. 

Evidence  was  also  introduced  of  a  census  of  the 
population  in  the  section  under  consideration,  bounded 
on  the  south  by  One  Hundred  and  Sixty-first  street, 
on  the  east  by  the  Grand  Concourse  (taking  in  the 
houses  on  both  sides)  as  far  as  Mosholu  Parkway,  and 
thence  by  a  line  three  blocks  east  of  Jerome  avenue 
as  far  as  the  Woodlawn  station  at  the  northern  termi- 
nus of  the  subway,  on  the  north  by  Woodlawn  station 
and  on  the  west  by  a  line  three  blocks  west  of  Jerome 
avenue.  The  total  population  of  this  area  was  shown 
to  be  36,933.  Limiting  the  census  to  the  area  within 
two  blocks  of  Jerome  avenue  on  either  side  between 
One  Hundred  and  Sixty-first  street  and  Woodlawn 
station,  the  population  was  shown  to  be  13,451. 

The  average  daily  traflBc  on  the  Jerome  avenue  line 
for  the  week  of  July  eleventh  to  seventeenth,  inclusive, 
was  5,309  both  ways,  making  2,654  one  way,  of  whom 
1,988  (both  ways)  or  994  (one  way)  were  transfer 
passengers.  It  appears  that  the  daily  average  in  sum- 
mer is  substantially  larger  than  the  daily  average  in 
winter  and  is  larger  on  Saturdays  and  Sundays  than 
on  other  days,  thus  showing  that  a  substantial  pro- 
portion of  the  whole  traflSc  is  for  pleasure  rather  than 
for  necessity.  The  check  made  by  the  transit  bureau 
of  this  Commission,  the  results  of  which  were  put  in 
evidence,  tends  to  corroborate  the  figures  proved  by 
the  company. 

During  the  same  period,  namely,  the  week  of  July 
eleventh  to  seventeenth,  inclusive,  the  daily  average 
of  one  way  passengers  on  the  Jerome  avenue  subway 
between  One  Hundred  and  Sixty-first  street  and  Wood- 
lawn, as  shown  by  ticket  sales  at  the  stations  between 
those  i)oints,  was  36,017.    This  is  nearly  equivalent  to 
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the  entire  population  of  the  region  within  three  blocks 
of  Jerome  avenue  between  One  Hundred  and  Sixty- 
first  street  and  Woodlawn.  A  further  tabulation  com- 
paring the  traffic  on  the  subway  with  the  traffic  on  the 
surface  line  shows  a  ratio  of  one-way  passengers  on 
the  Jerome  avenue  subway  between  One  Hundred  and 
Sixty-first  street  and  Woodlawn  and  on  the  surface 
line  between  One  Hundred  and  Sixty-first  street  and 
the  city  line  at  Yonkers,  of  approximately  fifty-four 
subway  passengers  to  one  surface  passenger.  While 
this  tabulation  (Exhibit  No.  13)  involves  some  assump- 
tions, it  abundantly  establishes  the  great  preponder- 
ance of  subway  over  surface  traffic  in  the  region  under 
consideration. 

In  other  words,  the  subway  has  diverted  from  the 
surface  line  the  traffic  which  might  otherwise  support 
it.  This  condition  is  further  reflected  by  the  facts 
which  have  been  proved  concerning  the  financial 
results  of  the  operation  of  the  line.  It  appears  from 
the  evidence  on  this  subject  that  during  the  four  years 
ended  June  30,  1913,  1914,  1915  and  1916,  the  Union 
Bailway  system  showed  a  substantial  profit  over  and 
above  operating  expenses  and  interest  on  obligations. 
During  the  years  ended  June  30,  1917,  1918,  1919  and 
1920,  and  the  eleven  months  ended  May  31,  1921,  an 
operating  profit  is  shown  which  varies  from  $267,- 
573.08  for  the  year  ended  June  30,  1918,  to  $53,209.55 
for  the  eleven  months  ended  May  31,  1921,  but  a  net 
deficit  after  deducting  interest  on  obligations  which 
varies  from  $32,558.82  for  the  year  ended  June  30, 
1918,  to  $226,647.68  for  the  eleven  months  ended  May 
31,  1921. 

For  the  same  period  the  Jerome  avenue  line  shows 
an  operating  deficit  in  each  year,  increasing  from 
$61,131.86  for  the  year  ended  June  30,  1913,  to  $110,- 
091.10  for  the  eleven  months  ended  May  31, 1921.  These 
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deficits  are  calculated  on  the  car  mileage  basis;  that 
is  to  say,  the  total  operating  expenses  of  the  system 
are  divided  by  the  total  active  car  mileage  operated, 
thus  giving  the  average  expense  per  car  mile,  and  this 
result  is  multiplied  by  the  car  mileage  operated  upon 
the  line  in  question.  For  this  purpose  operating 
expenses  are  deemed  to  include  all  expenses  except 
interect  on  obligations.  For  the  year  ended  June  30, 
1913,  the  average  operating  expenses  for  the  whole 
system  were  .2058  cents  per  car  mile.  For  the  same 
period  the  receipts  per  car  mile  on  the  Jerome  avenue 
line  were  .1422  cents  per  car  mile.  For  the  period 
ended  May  31,  1921,  the  operating  expenses  for  the 
whole  system  were  .4419  cents  per  car  mile.  This  is 
subject  to  a  deduction  of  10  cents  per  car  mile  for  one 
man  car  operation,  making  the  figure  applicable  to  the 
Jerome  avenue  line  .3419  cents.  The  receipts  for  this 
period  for  the  Jerome  avenue  line  were  .1126  cents 
per  car  mile.  Thus  in  1913  the  company  was  losing 
.0636  cents  per  car  mile  on  the  Jerome  avenue  line, 
while  now,  in  1921,  it  is  losing  .2293  cents  per  car  mile, 
being  more  than  twice  as  much  as  it  receives  by  such 
operation. 

This  method  of  computation  upon  the  car  mileage 
basis  is  based  upon  the  assumption  that,  in  the  event 
of  abandonment,  the  same  car  mileage  could  be  profit- 
ably employed  elsewhere  in  the  company's  system. 
The  mere  discontinuance  of  the  unprofitable  line  would 
not  save  the  entire  amount  of  the  deficit,  since  it  would 
not  necessarily  and  immediately  affect  all  of  the  items 
which  go  to  make  up  the  total  operating  expenses. 
Even  allowing  for  this,  however,  both  the  rate  of  loss 
and  the  aggregate  amount  thereof  constitute  drains 
upon  the  resources  of  the  company  which  it  should  not 
be  called  upon  to  suffer  indefinitely.  The  accumulated 
deficits  of  the  line  calculated  upon  the  basis  stated  for 
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the  last  nine  years  amount  to  $734^847.11.  While 
there  has  been  some  variation  up  and  down,  the  gen- 
eral tendency  of  the  deficit  has  been  upward  and  the 
amount  for  the  current  year  is  the  largest  shown, 
being  over  $110,000.  Thus  the  deficit  is  increasing, 
while  any  increase  of  traffic  in  the  region  is  being 
absorbed  by  the  subway. 

It  is  unnecessary  in  this  case  to  determine  the  limits 
of  the  public  necessity  and  convenience  which  may 
require  the  continued  operation  of  a  transportation 
line,  even  at  a  temporary  loss.  Such  continued  oper- 
ation cannot  be  deemed  necessary  to  the  public  con- 
venience where  another  transportation  line  covers  the 
same  route,  serves  the  same  territory  and  is  patron- 
ized by  the  public  in  the  ratio  of  over  fifty  to  one  as 
compared  with  the  line  proposed  to  be  abandoned. 
The  actual  use  of  the  subway  made  by  the  public  shows 
that  the  public  has  accepted  it  not  only  as  equally  con- 
venient as  the  surface  line,  but  as  much  more  con- 
venient. The  only  difference  in  favor  of  the  surface 
line  is  that  a  passenger  may  take  it  at  any  corner, 
whereas  he  may  have  to  walk  several  blocks  to  reach 
the  nearest  subway  station.  It  appears  in  this  case 
that  the  longest  distance  between  subway  stations  in 
the  region  under  consideration  is  3,300  feet  between 
Kingsbridge  road  and  Bedford  Park  boulevard.  One- 
half  of  this  distance  is  1,650  feet,  or  approximately 
one-third  of  a  mile.  The  other  stations  are  all  closer 
together,  so  that  the  average  maximum  additional  dis- 
tance which  an  intending  passenger  would  have  to 
walk  in  order  to  take  the  subway  is  less  than  one- 
quarter  of  a  mile.  There  are  no  pronounced  grades  in 
this  part  of  Jerome  avenue,  so  that  it  may  be  con- 
cluded that  any  passenger  who  might  otherwise  desire 
to  take  the  Jerome  avenue  surface  line  would,  in  the 
event  of  its  abandonment,  find  a  subway  station  within 
easy  walking  distance. 
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If  Jerome  avenue  should  ever  become  solidly  built 
up  there  might  be  sufficient  local  traffic  to  support  a 
surface  line,  but  this  condition  is  too  conjectural  and 
apparently  too  far  in  the  future  to  justify  requiring, 
the  Union  Railway  Company  to  continue  the  operation 
of  its  Jerome  avenue  line  under  existing  conditions. 
Such  development  as  has  taken  place  has  been  largely 
in  the  immediate  neighborhood  of  the  subway  stations. 
This  indicates  that  the  development,  such  as  it  is,  has 
been  attracted  by  and  is  dependent  upon  the  subway 
rather  than  the  surface  line. 

The  opposition  made  by  the  municipal  authorities 
was  based  rather  upon  predictions  of  future  develop- 
ment than  upon  present  conditions  and  may,  therefore, 
be  disregarded,  since  in  such  a  matter  as  this  the  Com- 
mission must  deal  with  facts  rather  than  prophecies. 

The  opposition  by  the  postal  authorities  is  equally 
unconvincing.  The  use  stated  to  be  made  of  the  sur- 
face line  by  the  postal  employees  is  negligible  as  com- 
pared with  the  total  operation  and  its  resulting  deficit. 
If  the  Union  Railway  Company  is  under  any 
contractual  obligations  to  the  Postal  Department,  they 
may  be  asserted  in  some  other  forum.  Some  vague 
statements  in  regard  to  such  contractual  relations 
were  made  by  the  postal  authorities,  but  no  proof  on 
the  subject  was  adduced  by  them.  In  any  event  the 
Union  Railway  Company  should  not  be  forced  to  incur 
a  deficit  of  over  $100,000  a  year  in  the  operation  of  the 
Jerome  avenue  line  in  order  to  subserve  in  some  slight 
degree  the  convenience  or  economy  of  the  United 
States  Postal  Department. 

The  opposition  made  on  behalf  of  the  Montefiore 
Hospital  commands  more  sympathetic  consideration, 
but  the  amount  of  actual  or  potential  use  made  of  the 
Jerome  avenue  surface  line  in  connection  with  the 
hospital  is  incommensurate  with  the  financial  deficit 
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incurred.  Moreover,  the  use  of  the  subway  at  the 
Mosholu  Parkway  station  adds  only  three  blocks  to 
the  walking  distance  between  the  hospital  and  the 
transportation  line.  This  is,  therefore,  an  instance  in 
which  slight  individual  inconvenience  must  yield  to 
the  greater  convenience  of  the  general  public  which 
will  be  promoted  by  permitting  the  Union  Railway 
system  to  prune  away  its  dead  and  dying  branches  and 
apply  its  resources  to  the  furnishing  of  transporta- 
tion facilities  which  the  public  can  and  will  adequately 
support. 

The  applicant  does  not  propose  to  abandon  that  por- 
tion of  the  Jerome  avenue  line  north  of  the  Woodlawn 
station  of  the  subway  and  it  will,  therefore,  still  remain 
available  for  passengers  beyond  the  northern  limit  of 
the  subway.  Whether  this  portion  of  the  route  is  to  be 
operated  by  cars  running  only  between  the  city  boxmd- 
ary  and  the  Woodlawn  station  or  by  cars  belonging  to 
another  line  and  coming  from  Yonkers,  is  a  matter 
which  is  not  before  the  Commission  in  this  proceeding, 
but  which  will  remain  under  the  control  of  the  Com- 
mission if  the  occasion  for  such  control  should  arise. 
It  is  sufficient  for  the  present  purposes  that  the  route 
will  be  operated  in  some  manner. 

I  accordingly  find  and  decide  that  the  route  of  the 
Union  Railway  Company  on  Jerome  avenue  between 
One  Hundred  and  Sixty-first  street  and  a  point  at  the 
northerly  end  of  the  Jerome  avenue  subway  is  no 
longer  necessary  for  the  successful  operation  of  said 
company's  road  or  for  the  convenience  of  the  public 
and  that  the  declaration  of  the  abandonment  of  such 
route  which  has  been  submitted  herein  should  be 
approved  by  this  Commission  and  that  such  approval 
should  be  endorsed  thereon  or  annexed  thereto  as  pro- 
vided by  law. 

Approved  and  adopted  by  the  Commission. 
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In  the  Matter  of  the  Appeal  of  Joseph  T.  Van  Tassbll 
and  Others  from  the  Action  of  the  Board  of  Educa- 
tion of  Union  Free  School  District  No.  9  of  the 
Town  of  Mount  Pleasant,  Westchester  County, 
Belative  to  Certain  Nonresident  Academic  Pupils 

Case  No.  712 

(Education  Departmenti  December  3^  1921) 


Union  free  adiool  districts  —  preliminary  certifcateB  —  right  to 
demote  pnpila. 

Where  nonresident  pupils  are  admitted  to  the  academic 
department  of  an  adjoining  free  school  district  upon  the  pre- 
liminary certificates  secured  from  their  home  districts,  they 
may,  nevertheless,  be  demoted  by  the  board  of  education  of  the 
union  free  school  district  and  required  to  attend  upon  instruc- 
tion in  the  eighth  grade. 

Edward  P.  Barrett,  for  appellants. 
Wilson  Randolph  Yard,  for  respondents. 

Gbaves,  Commissioner. — This  appeal  is  brought  by 
the  parents  of  Earl  Van  Tassell  and  by  the  board  of 
education  of  union  free  school  district  No.  4  of  the 
towns  of  New  Castle  and  Mount  Pleasant,  West- 
chester county,  from  the  action  of  the  board  of  educa- 
tion of  union  free  school  district  No.  9  of  the  town 
of  Mount  Pleasant  and  from  the  action  of  John  B. 
Morgan  as  principal  of  the  school  of  said  district  in 
dismissing  Earl  Van  Tassell  and  Raymond  Hayes 
from  the  academic  department  of  said  school  and 
requiring  them  to  attend  upon  instruction  in  eighth 
grade  subjects. 

There  is  no  dispute  regarding  the  essential  facts 
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upon  which  this  appeal  is  based.  Union  free  school 
district  No.  4  does  not  provide  academic  instruction 
for  its  pupils.  Union  free  school  district  No.  9 
adjoins  district  No.  4  and  maintains  an  academic 
department  of  high  school  grade.  The  pupils  above 
named  are  residents  of  district  No.  4  and  are  each  of 
compulsory  school  age.  Prior  to  the  opening  of  school 
in  September,  1920,  they  had  secured  their  preliminary 
certificates  showing  the  successful  completion  of  the 
course  of  instruction  in  the  elementary  subjects  and 
were  entitled  to  admission  to  academic  grade.  They 
applied  for  admission  to  the  high  school  of  district 
No.  9,  known  as  the  Pleasantville  High  School,  and 
were  duly  accepted  as  nonresident  academic  students 
without  other  charge  for  tuition  than  that  paid  by 
the  State.  They  were  assigned  to  academic  work  in 
the  first  year  of  high  school  and  continued  in  attend- 
ance until  on  or  about  December  18,  1920,  when  their 
parents  were  informed  by  the  principal  in  effect  that, 
un.d'er  a  ruling  of  the  board  of  education,  they  and 
certain  other  students  in  the  high  school  department 
whose  work  was  not  satisfactory  would  be  dropped 
from  the  high  school  and  be  required  to  attend  upon 
instruction  in  the  eighth  grade. 

The  appellants  contend  that  the  action  of  the  prin- 
cipal and  board  of  education  in  thus  demoting  these 
pupils  was  illegal  and  that  having  accepted  them  for 
instruction  they  were  bound  to  continue  to  instruct 
them  in  academic  subjects  for  the  entire  school  year 
irrespective  of  the  character  of  work  which  they  were 
doing.  They  further  contend  that  the  pupils  having 
received  their  preliminary  certificates  showing  the 
successful  completion  of  the  work  of  the  eightt  grade 
and  of  all  other  elementary  subjects  they  could  not 
lawfully  be  demoted  and  required  to  again  attend 
upon  instruction  in  the  eighth  grade. 
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So  far  as  the  que&tion  affects  the  children  of  the 
appellants  it  may  not  now  be  of  special  importance, 
because  of  the  fact  that  it  has  been  impossible  to 
reach  a  determination  prior  to  the  close  of  the  past 
school  year.  The  question  raised  is,  however,  one  of 
general  importance  affecting  the  entire  system  of  non- 
resident academic  instruction  and  should,  therefore, 
be  finally  disposed  of,  after  careful  consideration  of 
all  the  educational  principles  involved  therein. 

When  the  pupils  in  question,  being  nonresident 
pupils,  were  admitted  into  the  high  school  of  union 
free  school  district  No.  9,  the  board  of  education  of 
that  district  was  not  under  any  legal  obligation  to 
receive  these  pupils  for  instruction.  Subdivision  2 
of  section  567  of  the  Education  Law  provides  that: 
**  Nonresidents  of  a  district,  if  otherwise  competent, 
may  be  admitted  into  the  school  of  a  district  or  city, 
upon  the  consent  of  the  trustees,  or  the  board  of  edu- 
cation, upon  terms  prescribed  by  such  trustees  or 
board.'* 

The  word  **  terms  '*  as  used  in  this  statute  includes 
not  only  the  money  consideration  to  be  paid  for  the 
instruction  of  the  nonresident  pupils  but  also  such 
other  reasonable  conditions  for  admission  as  the 
board  deems  proper  to  impose.  The  amendment  of 
subdivision  6  of  section  493  of  the  Education  Law,  by 
chapter  383  of  the  Laws  of  1921,  relative  to  the  appor- 
tionment of  public  moneys  for  the  payment  of  tui- 
tion of  nonresident  academic  pupils  provides  that  a 
union  free  school  district  **  shall  not  refuse  to  receive 
nonresident  academic  pupils  for  instruction  without 
valid  and  sufficient  reason  therefor.'*  While  this  pro- 
vision prevents  arbitrary  and  unreasonable  exclusion 
of  nonresident  pupils  who  have  completed  their  pre- 
academic  instruction,  it  does  not  preclude  a  board  of 
^education  from  imposing  conditions  upon  such  pupils, 
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disciplmary,  instmctional  and  otherwise,  similar  to 
those  imposed  upon  resident  pupils,  and  for  a  failure 
to  comply  with  such  rules,  the  hoard  of  education  may 
impose  reasonable  penalties,  to  the  extent  even  of 
suspension  or  expulsion. 

The  power  of  a  board  of  education  of  a  union  free 
school  district  as  to  the  work  of  pupils  attending  the 
schools  under  its  control  is  prescribed  by  snbdivision 
3  of  section  310  of  the  Education  Law,  where  it  is 
provided  that  the  board  shall  have  power  **  To  pre- 
scribe the  course  of  study  by  which  the  pupils  of  the 
schools  shall  be  graded  and  classified,  and  to  regulate 
the  admission  of  pupils  and  their  transfer  from  one 
class  or  department  to  another,  as  their  scholarship 
shall  warrant/*  The  power  thus  conferred  on  the 
board  of  education  by  statute  to  determine  the  course 
of  study  and  to  make  rules  and  regulations  regarding 
the  advancement  of  students  according  to  scholarship 
is  essential  to  the  maintenance  of  discipline  and 
scholarly  work  in  the  school.  It  applies  to  all  pupils, 
whether  resident  or  nonresident.  Nonresident  aca- 
demic pupils,  upon  admission  to  the  academic  depart- 
ment of  such  schools,  become  subject  to  the  same 
rights  and  control,  and  musit  conform  in  the  same 
manner  and  to  the  same  extent  to  the  rules  of  the 
board  as  resident  academic  pupils.  The  right  of 
admission  carries  with  it  a  responsibility  to  make 
use  of  the  privileges  granted.  It  would  be  entirely 
unreasonable  to  expect  a  community  or  the  State  to 
provide  and  maintain  expensive  school  equipment  and 
teachers  for  nonresident  academic  pupils  who  are 
either  unwilling  or  unable  to  profit  by  the  opportuni- 
ties afforded.  There  is  a  feeling  throughout  the  State 
that  a  not  inconsiderable  proportion  of  the  high  school 
students  are  failing  to  do  the  kind  of  work  which  jus- 
tifies the  expenditure  which  the  State  is  making  in 
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their  behalf.  Both  the  State,  which  provides  the 
funds,  in  part,  for  the  instmction  of  nonresident  aca- 
demic pupils,  and  the  local  school  authorities,  who  are 
responsible  for  the  effective  maintenance  of  the 
schools  which  such  pupils  attend,  have  the  right  and 
the  power  to  insist  upon  a  fair  degree  of  accomplish- 
ment on  the  part  of  such  pupils,  and  may  provide  for 
their  classification  or  grading  according  to  the  work 
done  by  them. 

In  view  of  the  observations  here  made  and  the  prin- 
ciples declared,  the  conclusion  must  be  that  the 
respondent  board  of  education  was  within  its  legal 
right  in  refusing  to  continue  these  pupils  in  its  aca- 
demic department  provided  the  minimum  requirement 
fixed  by  the  board  as  to  the  character  of  the  work  per- 
formed was  reasonable  and  that  no  unjust  discrimina- 
tion was  exercised  as  to  these  pupils.  The  evidence 
on  these  points  does  not  seem  to  be  conclusive.  On 
the  one  hand  we  have  the  claim  that  the  pupils  were 
well  prepared  and  on  the  other,  that  they  were  not 
doing  satisfactory  high  school  work.  No  evidence  of 
the  fact  is  presented  beyond  the  teachers*  ratings. 
The  burden  of  proof  is  upon  the  appellants.  In  my 
opinion  they  have  failed  to  establish  that  an  unreason- 
ably high  standard  of  efficiency  was  exacted  by  the 
board  of  education  or  that  there  was  any  discrimina- 
tion shown. 

The  appeal  is  dismissed. 
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In  the  Matter  of  the  Appeal  Belative  to  the  Academic 
Instruction  of  Pupils  of  District  No.  9  of  the  Town 
of  Dryden,  Tompkins  Comity 

Case  No.  713 

(Education  Department,  December  3,  1921) 

School  districts  —  trustee  ordered  to  pay  tuition  for  instmction  in 
academic  subjects  in  a  school  other  than  the  one  designated 
where  school  designated  was  not  accessible. 

Oraves,  Commissioner. —  The  appellants  are  resi- 
dents of  district  No.  9  of  th^  town  of  Dryden  and  are 
the  parents  of  children  of  academic  grade.  They 
appeal  from  the  action  of  a  special  district  meeting 
held  April  22, 1921,  and  from  the  action  of  the  annua^l 
district  meeting  in  designating  the  Dryden  High 
School  as  the  academic  school  to  which  the  pupils  of 
the  district  should  be  sent  for  instruction.  The  appel- 
lants *  children  have  attended  the  Ithaca  High  School 
since  the  beginning  of  the  school  year  1920-1921,  it 
being  alleged  that  such  school  is  more  convenient  of 
access  than  the  Dryden  school.  The  appellants  live 
about  ten  miles  from  Dryden  while  one  lives  two  and 
one-half  and  the  other  four  and  one-half  miles  from 
Ithaca.  It  is  shown  that  the  transportation  service 
to  Dryden  is  extremely  inconvenient  and  in  no  way 
conforms  to  the  school  hours.  It  would  be  imprac- 
ticable at  least  for  these  children  to  attend  the  Dryden 
school  from  their  present  places  of  residence. 

Under  the  recent  amendment  to  the  State  Tuition 
Law  (Laws  of  1921,  chap.  383)  the  annual  district 
meeting  is  authorized  to  designate  the  school  where 
its  academic  pupils  may  attend.    Its  action,  however, 
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is  made  subject  to  review  on  appeal  to  the  Commis- 
sioner of  Education.  Prior  to  such  amendment  it  was 
held  that  the  district  meeting  may  not  act  arbitrarily 
in  such  matters,  bat  is  bonnd  to  designate  a  school 
that  is  reasonably  convenient  of  access.  Such  was  the 
effect  of  the  decision  in  Matter  of  Hungerford,  ante, 
46,  decided  May  12, 1921.  The  trustee  was  ordered  in 
that  case  to  pay  the  excess  tuition  in  advance  of  the 
State  tuition  of  fifty  dollars  for  the  instruction  of  the 
appellant's  daughter,  who  was  attending  the  Ithaca 
High  School  notwithstanding  the  district  meeting  had 
previousy  designated  the  Dryden  High  School.  Such 
decision  and  order  were  rendered  upon  the  ground 
that  the  school  designated  was  not  accessible.  The 
same  rule  should  be  applied  here. 

The  appeal  is  sustained. 

It  is  ordered  that  the  trustee  of  district  No.  9  of 
the  town  of  Dryden,  Tompkins  county,  pay  the  tuition 
for  the  instruction  of  the  appellants'  children  of  aca- 
demic grade  in  the  Ithaca  High  School  for  the  school 
year  1920-1921,  as  well  as  for  the  present  school  year, 
in  excess  of  the  State  tuition,  out  of  any  moneys  of 
the  district  available  for  this  purpose  and  in  the 
event  that  there  are  no  moneys  available  that  the 
trustee  raise  by  tax  upon  the  taxable  property  of  the 
district  a  sufficient  sum  with  which  to  pay  Gfuch  excess 
tuition. 
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In  the  Matter  of  the  Appeal  of  H.  D.  A.  Donovan  from 
the  Action  of  the  Board  of  Examiners  of  New  York 

^^^  Case  No.  714 

(Education  Department,  December  3,  1921) 

School  teachera  —  qnaliilcations — discretion  of  board  of  exam* 
iners. 

In  the  absence  of  convincing  evidence  that  the  board  of 
examiners  exercised  its  discretion  unfairly,  the  action  of  the 
board  in  denying  a  license  as  first  assistant  teacher  will  not  be 
overruled. 

Graves,  Commissioner. —  This  appeal  is  from  the 
refusal  of  the  board  of  examiners  of  the  city  of  New 
York  to  place  the  appeUant  upon  the  eligible  list  for 
appointment  as  first  assistant  teacher  in  high  schools, 
department  of  history.  Applicants  for  this  position 
are  required  to  take  both  a  written  and  an  oral  exam- 
ination. The  appellant  took  the  final  written 
examination  in  May,  1918,  and  passed  the  same  suc- 
cessfully. In  November,  1918,  he  took  the  oral  exam- 
ination. In  connection  with  such  oral  examination 
the  board  of  examiners  investigated  the  record  of  the 
candidate  and  observed  his  class  work  for  the  purpose 
•of  determining  his  i)er9onal  fitness  for  the  position. 
Apparently  the  appellant  has  been  refused  his  license 
because  he  failed  to  attain  a  satisfactory  standing  in 
such  oral  examination  and  record. 

The  license  which  the  appellant  seeks  is  of  high  rank 
in  the  public  school  system  of  the  city.  For  this  posi- 
tion the  board  has  properly  established  and  main- 
tained exacting  standards  for  the  purpose  of  deter- 
mining the  administrative  as  well  ais  the  educational 
qualifications  of  candidates.  The  appellant  has  not 
specifically  alleged  unfairness  or  bias  on  the  part  of 
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the  board  in  conducting  sucli  examinations.  The 
board  has  exercised  the  discretion  that  is  vested  in 
it  by  law  in  refusing  to  pass  this  candidate.  I  wonld 
not  be  justified  in  overruling  the  action  of  the  board 
in  the  absence  of  convincing  evidence  that  the  board 
has  exerciaed  its  discretion  unfairly.  No  question 
arises  as  to  the  educational  qualifications  of  the 
appellant.  His  training  has  been  excellent  and  he  has 
apparently  exercised  great  effort  to  fit  himself  edu- 
cationally for  the  position  which  he  seeks.  His  stand- 
ing and  qualifications  as  a  teacher  are  not  in  question. 
It  was,  however,  the  function  of  the  board  of  exam- 
iners to  determine  whether  he  possesses  the  personal 
qualifications  that  would  make  him  an  efficient  super- 
visor and  administrator  and  enable  him  to  fill  success- 
.  fully  the  position  of  first  assistant  teacher  in  high 
schools.  It  is  evident  that  the  board  was  not  satisfied 
that  the  appellant  possessed  the  personal  qualifica- 
tions required.  Upon  the  evidence  submitted  I  am 
not  willing  to  overrule  the  action  of  the  board. 

The  appeal  is  dismissed. 


In  the  Matter  of  the  Disputed  Boundary  Line  Between 
District  No.  1  of  the  Town  of  Pierrepont  and  Dis- 
trict No.  5  of  the  Town  of  Parishville,  St.  Lawrence 
County 

Case  No.  715 

(Education  Department,  December  3,  1921) 

School  districts  —  alteration  of  boundaries. 

An  order  altering  the  boundary  line  between  two  school  dis- 
tricts must  be  made  with  the  consents  of  the  trustees  of  the 
districts,  or,  if  without  such  consent,  in  accordance  with  the 
procedure  prescribed  by  statute. 
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Graves,  Commissioner. — This  is  a  sabmission  of  « 
controversy  that  has  arisen  over  a  disputed  school 
district  boundary  which  aflfects  two  districts,  located 
respectively  in  the  fifth  and  sixth  supervisory  dis- 
tricts of  St.  Lrawrence  county.  The  district  superin- 
tendents of  such  supervisory  districts,  who  are  unable 
to  agree  upon  the  location  of  such  boxmdary,  have  sub- 
mitted the  matter  in  controversy  and  hearings  have 
been  had  before  a  representative  of  thie  Department 
at  which  the  trustees  and  the  residents  of  each  of  the 
districts  affected  were  given  opportunity  to  be  heard. 

The  disputed  territory  lies  between  the  town  line 
of  the  towns  of  Parishville  and  Pierrepont  and  the 
Racquette  river.  For  many  years  this  property  was 
of  little  value  and  when  used  at  all  it  was  mainly  for 
farming  purposes.  The  greater  portion  of  it  seems 
to  have  been  a  part  of  the  property  known  as  the 
Jienner  farm,  the  owner  or  occupant  of  which  lived  in 
the  town  of  Pierrepont  and  in  school  district  No.  1. 
Some  years  ago  the  St.  Lawrence  Transmission  Com- 
pany purchased  the  property  in  question  upon  which 
was  erected  a  power-house  and  several  steel  towers. 
The  boundary  line  between  the  towns  runs  through 
the  power-house.  It  is  estimated  that  27  per  cent  of  the 
power-house  is  in  the  town  of  Pierrepont  and  it  i«  not 
disputed  that  this  proportion  of  its  valuation  is  prop- 
erly in  school  district  No.  1  of  the  town  of  Pierrepont. 
This  district  contends  that  its  territory  extends  into 
the  town  of  Parishville.  and  that  the  Racquette  river 
is  the  boundary  between  district  No.  1  Pierrepont  and 
district  No.  5  Parishville.  Such  contention,  if  sus- 
tained, will  give  to  the  Pierrepont  district  all  of  the 
disputed  territory.  On  the  other  hand,  district  No.  5 
Parishville  contends  that  the  town  line  is  the  bound- 
ary between  the  two  districts.  If  this  were  true  the 
assessment  of  73  per  cent  of  the  power-house  property 
and  as  many  of  the  towers  as  are  located  on  the  dis- 
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puted  territory  wonld  belong  to  district  No.  5  of  the 
town  of  Parishville. 

An  examination  of  the  records  on  file  in  the  town 
clerk's  office  of  each  town  in  question  discloses  that 
under  date  of  Decemher  4,  1860,  the  school  commis- 
sioner of  the  second  district  of  St.  Lawrence  county 
issued  an  order  defining  the  boundaries  of  school  dis- 
trict No.  1  of  th^  town  of  Pierrepont.  In  the  descrip- 
tion contained  in  such  order  the  town  line  between  the 
towns  of  Pierrepont  and  Parishville  is  made  the 
boundary  of  district  No.  1  of  the  town  of  Pierrepont. 
This  is.  a  declaration  on  the  part  of  the  school  official 
then  in  office  and  having  jurisdiction  over  said  dis- 
trict that  at  the  date  of  the  making  of  the  order  the 
disputed  territory  was  not  included  in  such  district. 

In  the  town  clerk's  office  of  the  town  of  Parishville 
is  found  an  order  under  date  of  March  11, 1873,  issued 
by  the  school  commissioner  for  the  third  commissioner 
district  of  St.  Lawrence  county,  in  which  he  defines 
the  boundaries  of  district  No.  5  of  the  town  of  Parish- 
ville. The  description  gives  the  Raoquette  river  as 
the  boundary  line  of  said  district,  which  would  not 
include  any  of  the  disputed  territory. 

The  question'  arises  as  to  the  power  of  the  commis- 
sioner of  the  third  district  of  St.  Lawrence  county  to 
make  an  order  in  1873  which  apparently  changes  the 
boundary  that  was  established  by  the  order  of  1860. 
There  is  no  question  that  the  order  of  1860  eflfectually 
determined  the  boundary  as  being  the  town  line.  This 
is  the  natural  boundary.  It  is  apparent  that  the  por- 
tion of  the  Jenner  farm  located  in  the  town  of  Parish- 
ville had  been  assessed  for  school  purposes  in  school 
district  No.  1,  Pierrepont,  upon  the  ground  that  the 
occupant  lived  in  Pierrejyont,  under  a  statute  which 
provided  in  effect  that  where  a  tract  of  land  was 
divided  by  a  school  district  line,  was  occupied  as  an 
entire  tract  by   the  owner  or  his   agent  and  was 
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assessed  as  one  tract  on  the  town  assessment  roll,  it 
was  to  be  assessed  for  school  taxes  in  the  district  in 
which  the  owner  or  occupant  resided.  See  Laws  of 
1864,  chap.  555,  tit.  7,  §  66.  The  assessment  of  the 
tracts  extending  into  the  town  of  Parishville,  for 
school  purposes  in  district  No.  1,  Pierrepont,  did  not 
operate  as  an  alteration  of  the  boundary  line  of  such 
district.  The  school  commissioner,  in  making  the 
order  of  1873,  evidently  sought  to  determine  the  line 
upon  the  basis  of  the  taxability  of  the  property.  He 
recites  in  his  order  that  it  was  not  intended  as  an 
alteration  of  the  boundary  but  the  order  in  effect 
accomplished  such  an  alteration,  and  not  having  been 
executed  with  the  consent  of  the  trustees  of  the  dis- 
tricts, or,  if  without  such  consent,  in  accordance  with 
thie  procedure  prescribed  by  statute,  it  was  invalid.. 
The  order  of  the  school  commissioner  of  the  third  dis- 
trict of  St.  Lawrence  county  executed  in  1873  did  not, 
therefore,  supersede  the  ordier  of  1860,  which  declared 
the  district  line  between  school  district  No.  1,  Pierre- 
pont, and  school  district  No.  5,  Parishville,  to  be  the 
town  line  of  such  towns,  and  the  boundary  line  as  so 
established  in  the  order  of  1860  is  the  legal  boundary 
line  between  such  districts. 

The  order  made  by  School  Commissioner  Church, 
December  4, 1860,  is  hereby  declared  to  be  in  full  force 
and  effect  as  establishing  the  boundary  of  district  No. 
1  of  the  town  of  Pierrepont.  The  order  made  by 
School  Commissioner  Whitney,  March  11,  1873,  is 
hereby  declared  void  and  of  no  effect  in  so  far  as  it 
determines  that  the  Racquette  river  forms  the  bound- 
ary of  district  No.  5  of  the  town  of  Parishville. 

It  is  hereby  determined  that  the  town  line  between 
the  towns  of  Pierrejwnt  and  Parishville  is  the  bound- 
ary line  of  said  districts  No.  1,  Pierrepont,  and  No.  5, 
Parishville. 
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In  the  Matter  of  the  Appeal  of  Mary  H.  Girard  from 
the  Action  of  the  Tnisteefl  of  Common  School  Dis- 
trict No.  6  of  the  Town  of  Callicoon,  Sullivan 
County,  in  Refusing  to  Eecognize  Her  Contract  to 
Teach  in  Said  District 

Case  No.  716 

(Education  Department,  December  3,  1921) 

School  teacher  —  trustees  must  act  as  a  board  in  contracting  for 
services  of  teacher. 

Where  a  contract  has  not  been  authorized  at  a  meeting  of  the 
board  of  trustees  duly  called  and  held,  it  is  invalid.  The  acts 
of  two  trustees  without  lawful  notice  to  the  third  trustee  will 
not  bind  the  district. 

Guernsey  T.  Cross,  for  appellant. 
William  Deckelman,  for  respondents. 

« 

Graves,  Commissioner. — The  appellant  alleges  that 
on  the  28th  day  of  April,  1921,  she  entered  into  a  con- 
tract to  teach  the  school  in  district  No.  6  of  the  town 
of  Callicoon  for  the  term  of  thirty-six  consecutive 
weeks  commencing  September,  1921,  at  a  weekly  com- 
pensation of  twenty-five  dollars;  that  she  has  held 
herself  in  readiness  and  has  attempted  to  fulfill  the 
terms  of  her  contract  on  her  part  but  has  been  pre^ 
vented  from  doing  so  by  the  majority  of  the  present 
board  of  trustees  who  have  refused  to  recognize  the 
contract.  She  brings  this  appeal  for  the  purpose  of 
determining  and  enforcing  her  rights  thereunder. 

Two  of  the  three  present  trustees  of  said  district 
have  answered  the  appeal  and  allege  that  the  appel- 
lant was  never  legally  employed  inasmuch  as  one  of 
the  three  trustees  in  office  in  April,  1921,  at  the  time 
the  alleged  contract  was  entered  into,  received  no 
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notice  of  a  meeting  of  the  board  of  trustees,  called  to 
act  upon  the  employment  of  a  teacher,  and  was  not 
informed  of  any  action  in  regard  thereto  until  some 
time  subsequent.  The  respondents  also  show  that  one 
of  the  two  trustees  who  assumed  to  employ  the  appel- 
lant went  out  of  oflSee  on  the  expiration  of  his  term 
and  was  not  reelected.  They  admit  that  they  have 
declined  to  recognize  the  employment  of  appellant. 

There  is  nothing  to  show  that  the  appellant  did  not 
act  in  good  faith  in  the  execution  of  the  contract 
which  she  holds  and  which  is  signed  by  two  of  the  trus- 
tees of  district  No.  6  who  were  in  office  at  the  date  of 
the  contract.  I  think  there  is  a  presumption  in  favor 
of  the  validity  of  such  contract.  The  respondents, 
however,  strike  at  the  very  foundation  of  the  contract 
when  they  allege  that  the  board  of  trustees  never  met 
as  a  board  to  take  action  upon  the  employment  of  a 
teacher  and  that  one  of  the  trustees  never  received 
any  notice  of  said  meeting. 

Section  273  of  the  Education  Law  provides  as 
follows : 

**  !•  The  powers  committed  by  law  to  the  trustees 
of  a  district  must  be  exercised  by  them  as  a  board. 
The  board  must  meet  for  the  transaction  of  business 
in  accordance  with  notice  of  time  and  place. 

**  2.  In  a  board  composed  of  three  trustees,  when 
only  two  meet  to  deliberate  upon  any  matter,  and  the 
third,  if  notified,  does  not  attend,  or  the  three  meet 
and  deliberate  thereon,  the  conclusion  of  two  upon  the 
matter,  and  their  order,  act  or  proceeding  in  relation 
thereto,  shall  be  as  valid  as  though  it  were  the  con- 
clusion, order,  act  or  proceeding  of  the  three ;  and  a 
recital  of  the  two  in  their  minute  of  the  conclusion, 
act  or  proceeding,  or  in  their  order,  act  or  proceeding 
of  the  fact  of  such  notice,  or  of  such  meeting  and 
deliberation,  shall  be  conclusive  evidence  thereof. 
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**  3.  A  meeting  of  the  board  may  be  ordered  by  any 
member  thereof,  by  giving  not  less  than  twenty-four 
bonrs^  notice  of  the  same/' 

The  sole  question  to  be  determined  on  this  appeal 
is  whether  there  was  in  fact  a  legal  meeting  of  the 
board  of  trustees  of  said  district  within  the  meaning 
of  this  statutory  provision,  called  and  held  for  the 
purpose  of  authorizing  the  appellant's  employment. 
Upon  this  question  there  is  a  direct  and  absolute  con- 
flict of  evidence.  No  minutes  of  the  meeting  were 
kept.  It  is  not  shown  that  the  clerk  of  the  district 
was  present  or  requested  to  attend  the  meeting. 
There  is  no  recital  in  the  contract  that  it  was  made 
pursuant  to  action  taken  at  a  meeting  of  the  board  of 
trustees  of  which  all  members  had  notice.  The  chair- 
man of  the  board  alleges  that  on  or  about  the  25th 
day  of  April,  1921,  he  called  a  special  meeting  of  the 
board  to  be  held  at  his  house  for  the  purpose  of  hiring 
a  teacher  and  that  he,  personally,  saw  and  notified 
both  of  his  co-trustees.  He  testifies  that  he  told  Trus- 
tee Weiss  that  they  would  have  a  meeting  at  the  home 
of  the  chairman  that  night,  on  April  twenty-fifth,  at 
about  eight  o'clock,  for  the  purpose  of  hiring  a 
teacher,  and  told  Mr.  Weiss  to  be  present.  He  further 
testifies  that  the  said  trustee  replied  '^  that  they  could 
Mre  Itfary  Girard  if  they  wanted  to,  that  he,  Theodore 
Weiss,  could  not  get  any  other  teacher."  There  is 
no  direct  corroborative  evidence  of  this  conversation. 
Trustee  Weiss  flatly  denies  the  statements  of  the 
chairman  and  testifies  that  he  was  not  notified  of  such 
meeting  afad  knew  nothing  of  the  meeting  until  about 
the  eleventh  day  of  May  following,  when  the  chairman 
informed  him  that  a  teacher  had  been  employed  and 
that  a  contract  would  be  sent  for  his  signature. 

Th-e  annual  meeting  in  this  district  was  held  on  the 
3d  day  of  May,  1921,  being  five  days  subsequent  to  the 
date  of  the  alleged  contract.    The  chairman  of  the 
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meeting  and  several  voters  who  were  present  testified 
that  the  trustees  were  asked,  in  substance,  whether 
they  had  prepared  a  budget  and  employed  a  teacher 
for  the  coming  year,  to  which  the  chairman  of  the 
board  of  trustees  replied  that  they  had  not  done  so. 
The  chairman  of  the  board  of  trustees  insists  that  the 
inquiry  related  only  to  the  preparation  of  the  budget 
and  not  to  the  employment  of  the  teacher.  His  ver- 
sion is  corroborated  by  the  affidavits  of  several  voters 
present.  The  evidence  is  material  only  as  throwing 
light  upon  what  had  actually  taken  place  in  regard  to 
the  employment  of  the  teacher  prior  to  the  annual 
meeting.  The  respondents  insist  that  if  a  teacher  had 
actually  been  employed  prior  to  that  date  it  was  the 
duty  of  the  trustees  who  were  present  at  the  annual 
meeting  to  disclose  such  fact. 

On  August  1,  1921,  the  trustee  who  was  elected  at 
the  annual  meeting  in  May  took  office.  On  the  advice 
of  counsel  the  board  as  then  constituted  refused  to 
recognize  Mrs.  Girard's  contract.  A  meeting  of  the 
board  of  trustees  was  held  on  September  3,  1921,  and 
a  subsequent  meeting  on  September  6,  1921,  the  min- 
utes of  which  board  meetings,  duly  certified  by  the 
clerk,  show  that  Trustee  Hauser,  who  was  one  of  the 
trustees  who  signed  Mrs.  Girard's  contract,  was  asked 
if  the  trustees  had  a  meeting  when  they  hired  Mrs. 
Girard  and  he  answered,  '  *  No. ' '  He  stated  that  Mr. 
Purgh  hired  her  and  sent  him  word  to  come  down  and 
sign  the  contract.  The  affidavit  of  Trustee  Hauser 
states  that  a  meeting  was  had  and  that  Mrs.  Girard 
was  employed.  Thus  wc  find  all  through  the  evidence 
submitted  contradictory  statements  as  to  what  took 
place  with  reference  to  the  alleged  employment  of 
Mrs.  Girard.  While  the  presumption  is  in  favor  of 
the  validity  of  her  contract,  when  the  basis  of  the  con- 
tract is  assailed  and  the  validity  of  the  meeting  at 
which  she  was  employed  is  attacked  the  burden  is 
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upon  her  to  show  that  such  employment  took  place  at 
a  meeting  regularly  called  and  held.  In  my  opinion 
the  appellant  has  failed  to  estahlish  by  a  preponder- 
ance of  evidence  that  Trustee  Weiss  had  due  notice 
of  the  meeting.  The  law  permits  any  member  of  the 
board  of  trustees  to  call  a  meeting  of  the  board  by 
giving  not  less  than  twenty-four  hours'  notice  of  the 
same.  It  is  not  claimed  that  twenty-four  hours '  notice 
was  given.  It  is  contended  that  Mr.  Weiss  consented 
to  the  employment  of  Mrs.  Girard,  but  this  evidence 
is  contradicted  by  him,  he  insisting  that  he  knew  noth- 
ing of  her  employment  until  after  the  annual  meeting. 
It  was  unquestionably  the  duty  of  the  trustees  who 
had  entered  into  this  contract  to  have  informed  the 
district  meeting  of  the  action  which  they  had  taken 
and  the  amount  of  money  that  would  be  required  to 
be  raised  on  account  of  such  teacher's  employment. 
This  they  did  not  do  and  their  failure  to  do  bo  natur- 
ally raises  a  doubt  as  to  whether  any  contract  had 
been  made  by  them  at  that  time.  The  certified  min- 
utes of  the  board  meetings  held  on  September  third 
and  sixth,  at  which  another  teacher  was  employed  and 
at  which  both  Trustees  Weiss  and  Hauser  asserted 
that  there  had  been  no  meeting  of  the  board  for  the 
employment  of  Mrs.  Girard,  must  be  given  due  weight 
as  official  records. 

Upon  all  the  evidence  I  am  compelled  to  hold  that 
Mrs.  Girard  has  failed  to  establish  the  validity  of  her 
contract  as  having  been  authorized  at  a  meeting  of 
the  board  of  trustees  duly  called  and  held.  The  acts 
of  two  trustees  without  lawful  notice  to  the  third 
trustee  will  not  bind  the  district.  See  Matter  of 
Appeal  from  Acts  of  Trustees,  7  State  Dept.  Kep. 
570;  Matter  of  Clarh,  Judicial  Decisions,  996;  Beck  v. 
Kerr,  75  App.  Div.  173. 

The  appeal  is  dismissed. 
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In  the  Matter  of  the  Appeal  Relative  to  the  Election 
of  District  Superintendent  of  the  Third  Supervisory- 
District  of  Sullivan  County 

Case  No.  717 

(Education  Department,  December  10,  1921) 

SuperriBory    districts  —  election    of    district    superintendent  — 
quorum. 

Where  the  board  of  directors,  of  a  supervisory  district  con- 
sists of  eight  members,  the  action  of  a  meeting  of  four  of  the 
directors  in  attempting  to  elect  a  district  superintendent  will  be 
set  aside. 

George  L.  Cooke  and  Edward  F.  Ryan,  for  appellant. 

A.  C.  N.  Thompson,  for  respondent 

Graves,  Commissioner. —  Four  towns  comprise  the 
third  supervisory  district  of  Sullivan  county,  of  which 
the  appellant,  Emma  C.  Chase,  has  been  district  super- 
intendent for  the  past  five  years,  her  term  expiring 
July  31,  1921.  Under  the  provisions  of  article  14  of 
the  Education  Law  a  meeting  of  the  school  directors 
of  such  supervisory  district  was  held  for  the  purpose 
of  organization  on  or  about  the  17th  day  of  May,  1921, 
and  on  the  21st  day  of  June,  1921,  for  the  purpose  of 
electing  a  district  superintendent.  Eight  directors,  two 
from  each  town,  were  present  and  participated.  The 
names  of  Mrs.  Chase,  who  was  a  candidate  for  reelec- 
tion, and  Mrs.  Lina  Godfrey  were  presented  to  the 
meeting  and  upon  repeated  ballots  each  received  four 
votes.  The  meeting  was  adjourned,  subject  to  the  call 
of  the  chairman.  An  adjourned  meeting  was  held  on 
September  24,  1921,  with  the  same  result.  This  meet- 
ing was  adjourned  until  October  8,  1921,  at  2  o'clock 
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P.  M.  Four  directors  attended  such  adjourned  meet^ 
ing.  The  minutes  recite  that  ^  *  The  meeting  was  called 
at  four  o  'clock  after  waiting  two  hours  for  other  mem- 
berSy  of  which  one  had  been  present  and  left."  A 
ballot  was  taken  and  each  of  the  four  directors  present 
voted  for  Mrs.  Godfrey.  The  clerk  of  the  meeting 
filed  a  copy  of  the  proceedings  in  the  office  of  the 
county  clerk  within  three  days  and  thereuiK)n  and  on 
the  10th  day  of  October,  1921,  the  county  clerk  of  Sul- 
livan county  issued  to  Mrs.  Godfrey  a  paper  purport- 
ing to  be  a  certificate  of  election  to  the  office  of  district 
superintendent  of  the  third  supervisory  district.  The 
appeal  is  taken  from  the  action  of  the  meeting  of  school 
directors  held  on  October  8,  1921,  and  from  the  action 
of  the  county  clerk  in  issuing  the  certificate  of  election. 

The  principal  question  to  be  determined  upon  tiiis 
appeal  is  whether  four  members  of  a  board  of  school 
directors  consisting  of  eight  members  can  lawfully 
meet  and  elect  a  district  superintendent.  The  ques- 
tion is  squarely  presented  as  to  what  number  consti- 
tutes a  quorum  of  the  board.  If  it  is  held  that  a 
majority  of  the  board  is  necessary  to  constitute  a 
quorum,  can  a  meeting  of  the  board  that  is  comx)osed 
of  less  than  a  majority  lawfully  proceed  to  the  election 
of  a  district  superintendent?  It  is  provided  in  section 
383  of  the  Education  Law  that  **  The  school  directors 
of  the  several  towns  composing  a  supervisory  district 
shall  be  a  board  of  school  directors,  and  such  board  of 
directors  shall  meet  at  eleven  o'clock  in  the  forenoon 
on  the  third  Tuesday  in  August,  1911,  and  on  the  third 
Tuesday  in  June  every  fifth  year  thereafter,  and  elect 
a  district  superintendent  of  schools.** 

Under  subdivision  4  of  said  section  it  is  provided 
that  **  In  the  election  of  such  district  superintendent 
the  vote  shall  be  by  ballot  and  the  person  receiving  a 
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majority  of  all  votes  cast  shall  be  elected.  Eadi  sdiool 
director  shall  foe  entitled  to  one  vote  in  such  election. ' ' 

It  is  argued  foy  the  respondent  that  since  this  statute 
does  not  prescrifoe  the  number  of  directors  th^it  shall 
constitute  a  quorum  any  numfoer  who  may  meet  at  a 
time  and  place  for  which  a  meeting  has  foeen  called 
would  be  entitled  to  proceed  to  elect  a  superintendent 
I  cannot  agree  with  this  contention. 

Under  the  provisions  of  section  41  of  the  General 
Construction  Law  a  majority  of  the  persons  composing 
a  board  of  public  oflScers  or  similar  body  is  required 
to  be  present  at  a  meeting  in  order  that  such  board 
may  lawfully  act.  It  is  a  majority  of  the  entire  mem- 
bership of  such  board  that  is  necessary  to  constitute 
a  quorum.  No  business  may  be  lawfully  transacted  in 
the  absence  of  such  quorum.  Since  the  hoard  of  direct- 
ors of  the  third  supervisory  district  consists  of  eight 
members  it  is  evident  that  four  members  did  not  con- 
stitute a  majority  and  that  consequently  sudi  members 
could  not  lawfully  act  in  the  election  of  district  ffuper- 
intendent.  It  is  not  necessary  to  consider  the  other 
questions  that  are  raised  on  this  appeal.  There  being 
but  four  members  of  the  board  present  and  partici- 
pating in  the  meeting  held  October  8,  1921,  there  was 
not  a  lawful  meeting  and  the  action  taken  thereat  in 
attempting  to  elect  a  district  superintendent  must  be 
set  aside.  It  follows  that  the  certificate  of  election 
issued  by  the  county  clerk  of  Sullivan  county  to  Mrs. 
Lina  Godfrey  was  without  foundation,  there  having 
been  no  valid  election.  Such  certificate,  as  well  as  the 
action  taken  by  the  school  directors  at  the  meting  held 
October  8, 1921,  must  be  set  aside. 

The  appeal  is  sustained. 

It  is  ordered  that  the  action  of  the  school  directors 
assembled  on  the  8th  day  of  October,  1921,  in  attempt- 
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ing  to  elect  Mrs.  Lina  Godfrey  as  district  superin- 
tendent of  the  third  supervisory  district  of  Sullivan 
county  be  and  the  same  is  hereby  set  aside  and  vacated. 
It  is  further  ordered  that  the  certificate  of  election 
issued  to  Mrs.  Lina  Godfrey  by  the  county  clerk  of 
Sullivan  county  on  the  10th  day  of  October,  1921,  be 
and  the  same  is  hereby  declared  void  and  of  no  eflfect. 


In  the  Matter  of  the  Appeal  Eblative  to  the  Trans- 
portation OF  Certain  Children  Residing  in  District 
No.  8  of  the  Town  of  Chemung,  Chemung  County 

Case  No.  718 

(Edneation  Department,  December  10,  1921) 

School  districts  —  transportation  of  pnpils  —  appeal  sustained. 

Where  a  school  district  contracts  with  a  neighboring  district 
for  the  instruction  of  its  pupUs,  the  trustee  must  provide  suit- 
able transportation  for  the  children  provided  such  transporta^ 
tion  can  be  secured  for  the  amount  appropriated  for  such  pur- 
poses by  the  district  meeting.  In  the  event  that  transportation 
cannot  be  secured  for  the  amount  appropriated  and  the  distriet 
meeting  shall  not,  upon  further  action,  increase  the  amount, 
the  trustee  is  directed  to  employ  a  teacher  and  open  school  in 
his  district. 

A  trustee  may  not  compel  parents  against  their  will  to  accept 
a  certain  sum  for  transporting  their  children,  although  the 
trustee  believes  the  sum  offered  to  be  adequate  compensation. 

Frank  L.  Howard,  for  appellant. 

Frederick  T.  Hawkes,  for  respondent. 

Graves,  Commissioner. — The  appellant  is  the  mother 
of  two  children  of  school  age,  residing  in  district  No. 
8  of  the  town  of  Chemung,  and  she  insists  that  proper 
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transportation  facilities  be  furnished  them  at  the 
expense  of  the  district. 

For  some  years  past  district  No.  8  has  contracted 
with  union  free  school  district  No.  7  of  the  town  of 
Barton  for  the  instruction  of  its  pupils,  its  own  school 
being  closed.  The  minutes  of  the  annual  district  meet- 
ing held  in  district  No.  8  on  May  3, 1921,  show  that  the 
following  action  was  taken: 

**  Voted  by  ballot  to  close  school  for  ensuing  year." 

**  Voted  that  Bay  Ingham  be  empowered  to  hire  the 
transportation  of  the  children  to  the  Waverly  schools 
in  as  satisfactory  way  to  taxpayers  as  possible.*' 

Acting  under  the  authority  thus  granted,  Bay  Ing- 
ham, trustee  of  district  No.  8,  contracted  with  union 
free  school  district  No.  7  of  the  town  of  Barton  (known 
as  the  Waverly  school  district)  for  the  instruction  of 
the  pupils  of  said  district  No.  8  during  the  present 
school  year.  He  then  proceeded  to  make  arrange- 
ments for  transportation.  During  the  preceding  year 
the  pupils  were  carried  under  a  contract  made  with 
one  person  at  the  contract  price  of  $600.  The  trustee 
alleges  that  he  was  unable  to  find  a  person  who  would 
carry  all  the  children  during  the  present  year  and  he, 
therefore,  offered  to  each  parent  who  had  children  to 
be  carried  the  sum  of  fifty  dollars  as  compensation  for 
such  service.  There  were  six  families  in  the  district 
in  which  there  were  children  attending  school.  Five 
of  such  families  are  so  situated  that  some  member 
drives  to  Waverly  each  morning  for  the  purpose  of 
carrying  milk.  The  trustee  proceeded  to  offer  the  head 
of  each  family  the  sum  of  fifty  dollars  to  carry  his 
own  children.  This  proposition  was  accepted  in  behalf 
of  each  of  the  five  families  mentioned  but  was  declined 
by  the  appellant  and  her  husband  and  nothing  further 
has  been  done  respecting  the  transportation  of  their 
children.    The  appellant's  husband  is  a  traveling  man 
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and  does  not  personally  work  the  farm  npon  which 
the  family  resides,  which  is  a  little  less  than  two  miles 
from  the  Waverly  schooL  The  other  families  reside 
at  a  greater  distance. 

It  has  long  been  the  rule  of  the  Department  that 
contracts  for  the  instruction  of  pupils  will  not  be 
approved  where  it  appears  that  the  distance  to  be 
traveled  is  too  great  for  the  children  to  walk  unless 
provision  for  transportation  is  made  by  the  district. 
It  has  usually  been  held  that  where  any  of  the  pupils 
live  two  miles  or  more  from  the  schoolhouse  where 
instruction  is  given  under  such  contract  transporta- 
tion should  be  furnished  for  all  of  the  children  of  the 
district.  In  the  present  instance  it  appears  that  all 
of  the  children  with  the  possible  exception  of  the  chil- 
dren of  the  appellant  live  more  than  two  miles  from 
the  Waverly  schools.  The  appellant's  children  who 
attend  school  are  seven  and  nine  years  of  age, 
respectively. 

'  A  special  district  meeting  was  held  on  November  2, 
1921,  at  which  time  the  contract  for  the  instruction 
of  the  pupils  was  unanimously  ratified  and  confirmed 
and  it  was  voted  to  authorize  the  trustee  to  contract 
for  the  transportation  of  the  pupils  of  the  district  at 
a  cost  not  exceeding  $325.  The  appellant  was  present 
at  the  meeting  and  it  is  alleged  that  she  voted  in  the 
affirmative  on  these  propositions.  It  will  be  the  duty 
of  the  trustee  to  use  every  reasonable  effort  to  con- 
form to  the  action  of  the  district  meeting  and  to  pro- 
vide transportation  for  all  the  children  within  the 
limits  of  the  appropriation  so  made.  In  the  event  he 
finds  himself  unable  to  provide  adequate  transporta- 
tion for  all  of  the  children  including  those  of  the 
appellant  for  the  sum  mentioned  it  will  become  his 
duty  to  open  school  in  his  district  and  to  hire  a  teacher 

to  teach  the  school  for  the  balance  of  the  school  year 
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unless  upon  further  action  of  the  district  meeting  an 
increased  appropriation  is  made  in  a  sufficient  amount 
to  provide  adequate  transportation  for  all  of  the 
children. 

A  trustee  who  has  been  authorized  to  furnish  con- 
veyance should  endeavor  to  secure  offers  from  respon- 
sible persons  for  this  service  and  should  let  the  con- 
tract to  the  person  or  persons  who  in  the  trustee's 
judgment  wiU  give  the  best  service,  all  things  con- 
sidered.  Where  children  live  so  remote  from  each 
other  that  more  than  one  conveyance  is  necessary 
more  than  one  contract  may  be  made.  The  trustee 
may  not  compel  parents  against  their  will  to  accept  a 
certain  sum  for  transporting  their  children,  although 
the  trustee  believes  the  sum  offered  to 'be  adequate 
compensation. 


The  appeal  is  sustained. 


It  is  ordered  that  the  trustee  of  district  No.  8  of  the 
town  of  Chemung,  Chemung  county,  immediately  pro-1 
ceed  to  contract  for  the  transportation  of  the  children 
of  the  district,  including  the  children  of  appellant,  in' 
accordance  with  this  decision.  In  the  event  that  he  is , 
unable  to  do  so  for  the  sum  authorized  by  the  district 
meeting  and  no  further  appropriation  is  made  the 
said  trustee  is  hereby  directed  to  employ  a  teacher 
and  open  school  in  said  district,  making  such  repairs 
to  the  school  building,  its  furniture  and  equipment, 
as  shall  be  necessary  to  place  it  in  fit  condition  for 
school  use  and  to  levy  the  necessary  taxes  with  which 
to  pay  for  same. 
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In  the  Matter  of  the  Appeal  of  Chables  Sitzeb  from 
the  Action  of  the  Trustees  of  District  No.  5  of  the 
Town  of  Clarkstown,  Rockland  County,  Relative  to 
Payment  of  Claim  for  Services  as  Teacher 

Case  No.  719 

(Education  Department,  December  17,  1921) 

School  teachers  —  contracts  —  compensation  —appeal  sustained. 

The  contract  between  the  board  of  trustees  T)f  a  school  dis- 
trict and  the  appellant,  a  teacher,  provided  for  the  payment  of 
his  salary  for  forty  consecutive  weeks  and  contained  no  reser- 
vation for  vacation  periods.  The  appellant  performed  his 
duties  and  received  his  compensation  from  the  board  for  the 
full  forty  weeks,  including  a  holiday  vacation  period  of  two 
weeks.  After  the  expiration  of  forty  weeks  the  teacher  con- 
tinued his  employment  for  a  further  period  of  two  weeks  and 
until  the  beginning  of  the  summer  vacation.  The  board  failed 
to  pay  appellant  for  the  final  two  weeks. 

Held,  that  the  board  having  paid  the  appellant  for  the  period 
covering  the  holiday  vacation  it  had  not  the  right  at  a  later 
date  to  deduct  such  payment  from  the  amount  due  the  appellant 
for  services  rendered  during  a  subsequent  month. 

Graves,  Commissioner. —  The  appellant,  Charles 
Sitzer,  entered  into  a  contract  on  the  25th  day  of  Feb- 
ruary, 1919,  with  the  trustees  of  school  district  No.  5 
of  the  town  of  Clarkstown,  Rockland  county,  to  teach 
school  in  said  school  district  for  a  term  of  forty  con- 
secutive weeks  commencing  September  1,  1919,  for  a 
weekly  compensation  of  twenty-five  dollars,  payable 
at  the  end  of  each  thirty  days  during  the  term  of  such 
employment.  The  terms  of  this  contract  were  subse- 
quently modified  to  provide  for  the  payment  of  a 
weekly  compensation  of  twenty-seven  dollars  and  fifty 
cents  and  an  additional  sum  of  twelve  dollars  and  fifty 
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cents  per  week  to  cover  janitor's  services  to  be  ren- 
dered by  the  appellant  during  the  course  of  the 
school  year.  The  appeal  papers  were  regularly  served 
upon  the  respondent  board  of  trustees  but  no  answer 
has  been  filed.  The  facts  stated  in  the  petition  must, 
therefore,  be  taken  as  admitted. 

It  was  the  custom  for  the  appellant  during  the 
school  year  covered  by  his  contract  to  submit  to  the 
board  of  trustees  at  the  end  of  each  four  weeks  of 
service  a  statement  of  the  district's  indebtedness  to 
him.  Their  claims  were  audited  at  the  usual  monthly 
meetings  of  4he  board  of  trustees  and  were  regularly 
paid  up  to  and  including  December  19,  1919.  Upon 
this  date,  the  trustees  ordered  the  school  closed  for 
two  weeks  for  a  Christmas  vacation.  School  reopened 
after  the  vacation  period,  upon  the  5th  of  January, 
1920.  Upon  the  thirtieth  of  January  the  appellant 
submitted  his  usual  claim  for  four  weeks'  compensa- 
tion. At  the  regular  monthly  meeting  of  the  board 
of  trustees,  held  in  January,  one  of  the  trustees  oflFered 
a  resolution  that  all  of  the  teachers  employed  in  the 
school  district,  including  the  appellant,  be  paid  for 
the  full  period  of  six  weeks  since  the  date  of  the  last 
payment  and  that  the  clerk  be  instructed  to  draw 
orders  upon  the  collector,  in  favor  of  the  teachers,  in 
accordance  with  such  resolution.  This  resolution  was 
voted  upon  and  unanimously  passed.  Thereupon  the 
clerk  drew  an  order  in  favor  of  the  appellant  for  $240 
to  cover  the  prior  six  weeks.  From  then  on  until  the 
17th  of  June,  1920,  the  respondent  was  paid  at  the  end 
of  each  four  weeks  his  usual  compensation.  Upon  the 
seventeenth  of  June,  the  appellant  again  submitted  his 
claim  for  the  four  weeks'  pay  to  the  board.  In  audit- 
ing this  claim,  the  board  apparently  deducted  a  por- 
tion of  the  compensation  which  it  had  previously  paid 
covering  the  two  weeks'  Christmas  vacation.    It  thus 
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paid  but  $130  of  the  appellant 's  claim  for  $160.  It  is 
for  the  purpose  of  recovering  the  difference  of  $30 
that  the  appellant  brings  this  appeal.  In  the  appel- 
lant's contract  there  was  no  period  reserved  for 
vacations.  The  usual  form  by  which  the  board 
of  trustees  reserve  the  right  to  provide  for  a  vaca- 
tion or  vacations  of  not  more  than  a  specified  num- 
ber of  weeks  in  the  aggregate  during  the  term  of 
the  contract,  which  vacation  should  not  count  as  a 
part  of  the  term  of  services  contracted  for,  was  not 
filled  in  in  the  appellant's  contract.  The  contract 
therefore  required  the  appellant  to  teach  and  the 
respondent  to  pay  him  for  a  term  of  forty  consecu- 
tive weeks,  commencing  September  first.  This  forty- 
week  term  would  have  normally  ended  in  the  early 
part  of  June,  1920.  The  trustees,  however,  apparently 
required  and  at  least  accepted  the  appellant 's  services 
for  an  additional  two  weeks'  period.  Since  the 
respondent  has  not  submitted  an  answer,  it  does  not 
affirmatively  appear  what  construction  it  placed  upon 
its  action  in  granting  the  appellant  compensation  for 
the  two  weeks'  vacation  period.  Whether  the  trus- 
tees considered  the  appellant's  contract  as  requiring 
the  payment  of  regular  compensation  for  the  vacation 
period,  or  by  its  action  determined  to  increase  the 
appellant's  salary  is  not  clear.  Since  the  contract 
actually  covered  the  vacation  period  without  reserva- 
tion I  think  we  must  place  the  former  construction 
upon  the  action  of  the  board. 

I  am  convinced  that  the  total  amount  of  the  appel- 
lant's claim  should  have  been  allowed  by  the.  board 
at  its  meeting  on  June  17, 1920.  It  has  recognized  and 
paid  a  portion  of  his  claim  and  under  all  the  circum- 
stances should  have  recognized  the  claim  in  full. 
Having  paid  the  appellant  for  the  period  covering  the 
holiday  vacation  it  had  not  the  right  at  a  later  date 
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to  deduct  such  payment  from  the  amount  due  the 
appellant  for  services  rendered  during  a  subsequent 
month. 

The  appeal  is  sustained. 

It  is  ordered  that  the  trustees  of  district  No.  5  of 
the  town  of  Clarkstown,  Rockland  county,  pay  to  the 
appellant,  Charles  Sitzer,  the  sum  of  thirty  dollars, 
being  the  balance  found  to  be  due  the  appellant  for 
services  rendered  to  said  district  during  the  school 
year  beginning  August  1,  1919,  out  of  any  moneys  of 
the  district  that  are  available  for  such  purpose,  and 
in  case  there  are  no  moneys  available  the  said  trus- 
tees raise  by  tax  upon  the  taxable  property  of  the 
district  the  said  sum  of  thirty  dollars  for  such 
purpose. 


In  the  Matter  of  Constbutng  Section  188  of  the  Con- 
sebvation  Law  in  Relation  to  Nonresident  Fishing 
Licenses 

(Attomey-General,  December  6,  1921) 

OonBervation  Law  —  nonreBident  fishing  license  —  bona  fide  resi- 
dent —  definition. 

A  bona  fide  resident  of  this  State,  within  the  meaning  of 
section  186  of  the  Conservation  Law^  means  a  person  domi- 
ciled in  the  State  of  New  York. 

Hon.  Ellis  J.  Staley,  Conservation  Commissioner, 
submitted  an  inquiry  together  with  a  request  for  an 
opinion  thereon,  as  follows : 

"  Section  one  hundred  and  eighty-eight  of  the  Con- 
servation Law  provides : 

**  §  188.  Nonresident  fishing  license.  No  person, 
except  a  bona  fide  resident  of  this  state  for  at  least 
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thirty  days  immediately  prior  to  such  taking,  shall 
take  any  fish  by  angling  in  any  of  the  fresh  waters 
under  the  jurisdiction  of  the  state  of  New  York  or 
shall  engage  in  fishing  in  such  waters  without  first  hav- 
ing procured  a  license  so  to  do.  Said  license  shall  be 
procured  in  the  manner  provided  in  section  one  hun- 
dred and  eighty-five  hereof.  The  applicant  shall  pay 
to  the  clerk  the  sum  of  two  dollars  as  a  license  fee 
therefor,  together  with  the  sum  of  fifty  cents  as  a  fee 
to  the  clerk;  provided,  however,  that  a  nonresident 
person  under  the  age  of  sixteen  years  may  take  fish, 
by  angling,  without  obtaining  a  fishing  license.  The 
provisions  of  section  one  hundred  and  eighty-five  in  so 
far  as  the  same  are  applicable  to  licenses  shall  apply 
to  all  licenses  issued  under  this  section ;  provided,  how- 
ever, that  if  a  resident  of  this  state  may  lawfully  take 
fish  in  such  part  of  the  international  boundary  waters 
bordering  upon  the  state  of  New  York  as  are  not 
within  the  jurisdiction  of  the  said  state  without  being 
required  to  obtain  a  fishing  license  from  the  country 
having  jurisdiction  over  the  said  waters,  then  a  resi- 
dent of  eaid  country  may  take  fish  in  such  part  of  said 
international  boundary  waters  as  are  within  the  juris- 
diction of  the  state  of  New  York  without  obtaining  the 
nonresident  fishing  license  provided  for  herein." 

'  ^  Is  a  person,  domiciled  in  a  foreign  srt;ate  or  nation, 
but  who  owns  a  summer  residence  in  this  state  and 
occupies  the  same  for  two  or  three  months  each  year 
for  vacation  purposes,  '  a  bona  fide  resident  of  this 
state  '  within  the  meaning  of  those  words  as  used  in 
the  section  above  quoted?  " 

Newton,  Attorney-General,  by  Jenks,  Deputy. — 
An  opinion  is  sought  in  behalf  of  **  hundreds  of  own- 
ers of  fiummer  homes  at  the  islands  (meaning  the 
islands  in  the  St.  Lawrence  river  on  the  New  York  side 
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thereof)  who  live  in  these  homes  for  several  nxonths 
each  suQimer  with  their  families,  yet  whose  voting 
residence  is  outside  the  State/ ^  Counsel  for  these 
summer  residents,  domiciled  outside  the  State,  has 
asked  the  Conservation  Commission  to  make  a  rolinj^ 
that  these  persons,  by  virtue  of  their  ownership  of 
summer  homes  on  the  islands  and  their  annual  occu- 
pation thereof  during  a  portion  of  the  sxunmer  season 
each  year,  are,  with  the  members  of  their  respective 
families,  entitled  to  fish  in  any  of  the  waters  of  the 
State  without  taking  out  the  nonresident  license  pre- 
scribed by  section  188 ;  and  the  Conservation  Commis- 
sioner has  asked  whether  this  may  lawfully  be  done. 

Bona  fide  residents  of  this  State  may  fish  without  a 
license;  all  others  must  take  out  a  license  and  pay 
therefor  the  trifling  sum  of  two  dollars  and  fifty  cents. 
As  the  word  ' '  resident, ' '  as  used  in  this  statute  might 
possibly  mean  a  temporary  resident'  whose  legal  resi- 
dence or  domicile  was  outside  the  State,  although,  in 
statutes,  it  generally  means  a  person  domiciled  here, 
the  question  involves  the  legislative  intent  in  using  the 
words  **  a  bona  fide  resident  of  this  State.'' 

In  my  opinion  the  word  **  resident  "  as  used  in  seo- 
tion  188  of  the  Conservation  Law  means  a  person 
domiciled  here. 

In  People  v.  Piatt,  117  N.  Y.  159,  by  chapter  958  of 
the  Laws  of  1863,  the  Governor  was  required  to 
appoint  three  Commissioners  of  Quarantine  who 
should  be  citizens  of  this  State  and  residents  of  the 
metropolitan  police  district.  The  Governor  appointed 
Thomas  C.  Piatt  to  be  one  of  such  commissioners.  He 
qualified  and  entered  upon  his  duties.  Afterwards,  an 
action  was  commenced  to  cause  his  removal  from  office 
upoQ  the  sole  ground  that  he  was  not  a  resident  of  the 
metropolitan  police  district.  The  jury  found  that  Mr. 
Piatt  *^  did  not  have  a  legal  residence  and  domicile  at 
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the  time  in  qnestibn  in  the  metropolitan  police  dis- 
trict.'' Defendant  contended  that  he  actually  resided 
in  New  York  city  which  was  within  the  metropolitan 
police  district,  and  that  such  residence  was  sufficient, 
although,  as  admitted  by  him,  his  domicile  was  in 
Tioga  county  where  he  exercised  all  the  legal  rights 
growing  out  of  such  domicile.  Judge  Danforth,  writ- 
ing for  the  court,  declared  the  only  question  was  as  to 
"  the  true  construction  of  the  statute.'*  P.  165.  After 
holding  that  the  evidence  justified  the  verdict,  and 
without  questioning  the  fact  that,  for  business  pur- 
poses, Mr.  Piatt  did  reside  in  New  York  city,  living 
with  hiB  wife  at  the  Fifth  Avenue  Hotel,  Judge  Dan- 
forth laid  down  the  general  rule  that  ^'  in  all  cases 
where  a  statute  prescribes  ^  residence  '  as  a  qualifica- 
tion for  the  enjoyment  of  a  privilege  or  the  exercise 
of  a  franchise,  the  word  is  equivalent  to  the  place  of 
domicile  of  the  person  who  claims  its  benefit.''  P.  167. 

Under  the  statute  now  being  construed,  a  bona  fide 
resident  of  the  State  may  claim  the  privilege  of  fishing 
without  a  license ;  and,  applying  the  rule  above  stated, 
he  must  show  that  his  domicile  is  in  the  State  of  New 
York. 

In  de  Meli  v.  de  Meli,  120  N.  Y.  485,  plaintiff  brought 
her  action  for  a  separation  from  her  husband,  the 
defendant.  To  bring  the  case  within  subdivision  1  of 
section  1763  of  the  Code,  she  alleged  that  both  parties 
were  **  residents  "  of  the  State  of  New  York  where 
the  action  was  commenced.  The  trial  court  found  that 
both  parties,  although  married  in  Dresden,  and  livi!:>g 
abroad  several  years  thereafter,  were  nevertheless 
residents  of  the  State  of  New  York.  The  court  held 
that,  **  within  the  meaning  of  the  statute  providing  for 
actions  of  this  character,  the  place  of  which  the  parties 
are  residents  is  that  of  their  permanent  abode,  which 
may  be  distinguished  from  their  place  of  temporary 
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residence."  The  learned  judge  then  added:  ^' In 
legal  phraseology  residence  is  synonymous  tvith  inhab- 
itancy or  domicile.' '  (The  italics  are  ours.)  • 

Later  on  he  said  further:  **  The  purposes  for  which 
residence  is  not  determined  by  domicile  are  those 
within  the  contemplation  of  some  statutes.  Such 
application  has  been  made  of  statutes  providing  for 
levy  of  attachments  on  the  property  of  non-residents, 
and  the  assessment  of  taxes  on  the  personal  property 
of  residents.  Then,  and  for  the  purpose  of  sudi  rem- 
edy and  taxation,  the  place  where  the  party  actually 
resides  may  (as  has  been  held)  be  treated  as  that  of 
his  residence  although  his  domicile  is  elsewhere.  Here 
there  was  some  evidence  that  the  defendant's  domicile 
remained  in  this  state,  and,  consequently,  the  conclu- 
sion that  he  was  a  resident  of  it  when  the  action  was 
commenced,  is  not  reviewable  on  this  appeal." 

Matter  of  Dimock,  4  App.  Div.  301,  is  in  point.  In 
1895  Dimock  applied  to  the  County  Court  of  Ulster 
county  for  an  order  discharging  him  from  his  debts, 
pursuant  to  the  provisions  of  title  I  of  chapter  XVII 
of  the  Code  of  Civil  Procedure.  By  section  2149  it  was 
provided :  **An  insolvent  debtor-  who  is  a  resident  of 
the  state  at  the  time  of  presenting  his  petition,  may  be 
discharged  from  his  debts,  as  prescribed  in  this 
article." 

The  residence  of  the  debtor  within  the  State  was  a 
jurisdictional  fact  which  had  to  appear  in  the  peti- 
tion. §  2150.  Dimock  alleged  that  he  was  a  resident 
of  Ulster  county;  but  the  evidence,  as  found  by  the 
court,  established  that  he  was  a  resident  of  the  State 
of  New  Jersey.  He  and  four  associates  owned  a  club- 
house in  the  Catskills  in  Ulster  county  where  he  spent 
large  portions  of  his  time  during  the  summer  months; 
but  his  domicile  or  legal  residence  was  in  Elizabeth, 
N.  J,    Prior  to  his  petition,  and  for  a  period  of  abont 
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three  months,  he  had  been  continnously  living  at  his 
clubhouse  in  the  mountains ;  but  the  court  said  that  the 
statute,  granting  the  privilege  to  a  resident  debtor  of 
applying  for  a  discharge,  must  be  construed  to  limit 
the  privilege  to  persons  domiciled  in  the  State*  of  New 
York  and  did  not  include  persons  residing  here  tem- 
porarily for  health  or  pleasure. 

This  case  illustrates  the  rule  laid  down  by  Judge 
Danforth  in  People  v.  Piatt,  supra,  and  seems  to  be 
conclusive,  as  to  the  rule  of  construction  to  be  applied 
to  the  statute  regulating  nonresident  fishing  in  State 
waters. 

The  remarks  of  Judge  Vann,  quoted  by  the  distin- 
guished jurist  at  whose  suggestion  this  opinion  is 
asked,  were  part  of  his  learned  opinion  in  the  New- 
comh  Case,  192  N.  Y.  238.  That  was  a  proceeding  to 
procure  the  revocation  of  ancillary  letters  testa- 
mentary issued  upon  the  will  of  Josephine  L.  New- 
comb,  executed  and  probated  in  the  State  of  Louisiana. 
Such  letters  could  only  issue  upon  a  will  of  personal 
property  made  by  a  person  *  *  who  resided  without  ttie 
state  at  the  time  of  the  execution  thereof."  Oode 
Civ.  Pro.  §  2629.  It  was  conceded  on  all  sides  that 
the  word  **  resided  "  as  used  in  said  section  meant 
"  domiciled;"  and  the  only  question  was  whether  the 
testatrix,  who  had  been  formerly  domiciled  in  this 
State,  had  effected  a  change  of  legal  residence  to  the 
State  where  her  will  was  executed  and  probated.  It 
was  held  that  she  had  changed  her  residence,  and  the 
order  dismissing  the  application  was  affirmed  by  the 
Court  of  Appeals. 

In  discussing  the  evidence  Judge  Vann  pointed  out 
the  technical  distinction  sometimes  required  to  be 
observed  between  the  words  **  residence  "  and  **  domi- 
cile." There  was  nothing  new  in  the  definitions  given 
by  Judge  Vann  in  the  paragraph  quoted  in  the  letter 
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addressed  to  the  Conservation  Oommission.  This  dis- 
tinction,  drawn  in  varying  phrases,  is  as  old  as  the 
common  law.  As  already  stated,  there  was  no  ques* 
tion  as  to  the  meaning  of  the  word  ' '  resided  ' '  as  used 
in  the  Code  provision;  but  simply  whether  testatrix 
had  acquired  a  new  domicile  in  a  foreign  State  when 
erhe  made  her  wiU.  But  in  the  paragraph  quoted 
Judge  Vann  starts  out  by  saying  that,  **As  domicile 
and  residence  are  usually  in  the  same  place,  they  are 
frequently  used,  even  in  our  statutes,  as  if  they  had 
the  same  meaning ,  *  •  •/>  That  is,  the  Legislature 
frequently  uses  the  word  **  resident  *'  where  the  ref- 
erence is  to  a  person  domiciled  in  the  State.  And 
where,  as  here,  a  statute  grants  to  a  ^'  resident "  a 
privilege  (fishing  without  a  license)  not  granted  to 
nonresidents,  the  word  "  resident  *'  must  he  con- 
strued  to  mean  a  person  domiciled  in  this  State. 

While  all  the  cases  above  referred  to  are  in  har- 
mony with  this  view  there  are  other  considerations 
connected  with  the  form  and  history  of  the  section 
under  review,  leading  to  the  same  result;  and  the 
consequences  of  adopting  the  contrary  construction 
cannot  be  overlooked. 

Without  a  nonresident  license  to  fish,  a  person  can- 
not drop  a  line  into  the  water  until  he  has  been  a 
"  bona  fide  resident  of  this  State  for  thirty  days.*' 
Why  use  the  words  "  bona  fidef  ''  Would  one  of  these 
nonresident  owners  of  summer  cottages  located  on  an 
island  in  the  St.  Lawrence  pretend  that  he  had  come 
into  the  State  of  New  York  with  intent  to  become  a 
resident  thereof  for  any  other  purpose  than  to  fish 
without  a  license  f  In  Paddack  v.  Lewis,  59  App.  Div. 
430,  434,  Judge  Adams,  writing  for  the  fourth  depart- 
ment, in  speaking  of  residence  as  determining  liability 
to  assessment  for  personal  property  taxes,  said  that, 
for  purposes  of  assessment,  a  man's  residence  will  be 
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deemed  to  continue  '^  until  a  bona  fide  change  is  affirm- 
atively and  satisfactorily  shown  to  have  taken  place ; ' ' 
and  in  Lyon  v.  Lyon,  13  Penn.  Dist.  Bep.  623,  635,  it  is 
said  that  **  *  *  *  bona  fide  residence  must,  there- 
fore,  be  held  to  mean  residence  tvith  domiciliafy 
intenW  But  if  these  people  are  **  residents  *'  when 
does  their  residence  for  fishing  purposes  begin  t  Does 
it  begin  the  moment  they  cross  over  from  Vermont 
or  Canada  or  New  Jersey  and  enter  their  smnmer 
homes  f  Not  unless  they  have  already  been  residents 
in  good  faith  for  thirty  days.  Must  they  acquire 
a  new  residence  each  yeart  If  so,  they  must  spend 
half  of  a  two  months'  vacation  acquiring  a  bona  fide 
residence  in  order  that  they  may  spend  the  other  half 
fishing  without  a  license.  Again,  a  person  may 
become  ^'a  resident  of  this  State  in  good  faith  "  with- 
out owning  a  foot  of  land  on  one  of  the  Thousand 
Islands  or  elsewhere.  Suppose  a  resident  of  Canada 
should  come  over  the  line  and  rent  a  cottage  or  a  camp 
site  and  pitch  a  tent  on  the  banks  of  the  St.  Lawrence 
or  on  any  of  the  inland  waters  of  the  State,  and  openly 
declare  his  purpose  to  become  "  a  bona  fide  resident'' 
Even  so,  he  must  sit  idly  by  and  watch  others  fish,  for 
thirty  days,  before  his  new  and  bona  fide  residence  will 
avail  to  dispense  with  the  necessity  of  taking  out  a 
license.  If  he  is  poor,  and  his  vacation  short,  it  may 
end  before  he  can  begin  to  fish.  Certainly,  the  owner- 
ship of  real  property  is  not  a  condition  precedent  to 
the  successful  initiation  of  a  bona  fide  residence  in  this 
or  any  other  State. 

It  cannot  be  presumed,  therefore,  that  the  Legis- 
lature intended  that  the  words  "  a  bona  fide  resident  " 
should  include  a  summer  resident,  whose  permanent 
domicile  and  regular  business  establishment  were  out- 
side the  State ;  but  rather  a  person  who  had  come  into 
the  State  with  intent  to  establish  his  domicile  here  and 
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had  manifested  such  intent  by  a  residence  of  at  least 
thirty  days. 

By  chapter  223  of  the  Laws  of  1915,  section  188  was 
added  to  the  Conservation  Law.  By  its  provisions  no 
person  who  had  not  been  ^'  a  bona  fide  resid^it  of 
this  state  for  at  least  thirty  days  * '  could  take  any  fish 
by  angling  in  any  of  the  waters  of  the  Niagara  river 
under  the  jurisdiction  of  the  State  of  New  York  nor 
engage  in  fishing  therein  without  first  having  procured 
a  license  so  to  do. 

By  chapter  522  of  the  Laws  of  1916,  said  section  was 
amended  so  as  to  prohibit  nonresidents  from  fishing 
on  the  New  York  side  of  any  waters  which  constitute 
part  of  the  State  boimdary  without  first  taking  oat  a 
license  so  to  do.  It  was  further  provided,  however, 
that  if  residents  of  this  State  might  lawfully  fish  with- 
out a  license  on  the  foreign  side  of  such  boundary 
waters,  then  the  residents  of  such  foreign  State  or 
Nation  might  fish  without  a  license  on  the  New  York 
side  thereof.  The  manifest  purpose  of  this  statute 
was  to  enforce  reciprocity,  and  was  confined  to  bound- 
ary waters. 

In  1918,  by  chapter  52,  the  Legislature  further 
amended  section  188  of  the  Conservation  Law.  Under 
the  section  as  it  now  stands,  nonresidents  may  not  law- 
fully fish  anywhere  in  this  State,  without  a  license; 
but  the  section  contains  the  proviso  quoted  on  the  first 
page  of  this  opinion. 

It  will  be  noticed  that  the  reciprocity  provision  is 
now  confined  to  international  boimdary  waters,  and, 
therefore,  applies  to  residents  of  Canada  only.  The 
foregoing  statement  shows  the  evolution  of  the  statute. 
The  original  purpose  evidently  was  to  prevent  resi- 
dents of  Canada  from  rowing  their  boats  across  the 
thread  of  the  Niagara  river  and  fishing  on  the  New 
York  side  of  the  stream.    It  did  not  contemplate  an 
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entry  by  residents  of  Canada  on  any  of  our  lands,  as 
summer  residents  or  otherwise.  The  statute  was 
aimed  against  Canadian  fishermen,  persons  confessedly 
domiciled  in  Canada,  and  who  made  no  pretense  of 
residence  in  the  State  of  New  York.  This  being  so,  it 
follows  that  the  original  distinction  in  the  legislative 
mind  was  between  persons  domiciled  here  and  those 
domiciled  in  Canada.  Only  those  domiciled  here 
could,  under  the  statute,  lawfully  fish  on  the  New  York 
side  of  the  river.    • 

In  my  opinion,  therefore,  the  words  ^  ^  a  bona  fide 
resident  of  this  State  "  should  be  construed  to  mean 
a  person  whose  legal  residence  or  domicile  is  in  the 
State  of  New  York. 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law  Made  by 
Arthub  Wbight,  against  Standard  Shipbuilding 
Corporation,  Employer,  and  The  Travelers  Inbtjb- 
ANOB  Company,  Insurance  Carrier 

Case  No.  377188 

(State  Industrial  Boardi  November  26,  1921) 

Employee  of  a  eMpbaUding  corporation  injured  whUe  attemptinf 
to  board  a  boat  on  his  way  home  from  employer 'i  plant  — 
award  made. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Board  at  its  ofiSce,  124  East  Twenty-eighth 
street.  New  York  city,  N.  Y.,  on  Juoie  25,  1919,  Sei>- 
tember  3,  1919,  October  29,  1919,  December  11,  1919, 
January  27,  1920,  April  13, 1920,  June  18,  1920,  Sep- 
tember  9,  1920,  September  29, 1920,  October  21, 1920, 
November  9, 1920,  January  7, 1921  and  May  2, 1921. 
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The  state  Industrial  Board  by  virtue  of  chapters 
50  and  60  of  the  Laws  of  1921,  is  the  successor  of  the 
State  Industrial  Commission^  in  this  case. 

Benjamin  C.  Loder,  for  employer  and  insurance 
carrier. 

Claimant  in  person. 

By  the  Boabd. — ^AU  the  evidence  having  been  heard 
and  dnly  considered  the  State  Industrial  Board  midkes 
its  conclusions  of  fact  and  award  as  follows : 

On  March  11, 1919,  the  day  on  which  Arthur  Wright 
sustained  the  injuries  herein  referred  to,  he  resided  at 
145  Franklin  street,  Brooklyn,  N.  Y.,  and  was 
enaployed  as  a  machinist  by  Standard  Shipbuilding 
Corporation,  with  office  and  principal  place  of  busi- 
ness at  Shooter's  Island,  N.  Y.;  said  employer  being 
engaged  in  shipbuilding. 

On  March  11,  1919,  w'hile  the  said  Arthur  Wright 
was  engaged  in  the  regular  course  of  his  employment, 
and  while  on  his  way  home  from  his  employer's  plant, 
and  while  about  to  get  on  the  boat ifefeor  on  Shooter's 
Island,  N.  Y.,  he  was  pushed  by  the  crowd  thereat 
assembled,  which  crowd  was  pressing  to  get  on  the 
same  boat,  whereupon  he  was  jammed  against  a  post, 
thereby  receiving  injuries,  in  the  nature  of  a  fracture 
of  the  eighth  rib,  and  on  account  of  which  injuries  he 
was  disabled  from  March  14, 1919,  to  October  21, 1919, 
and  from  October  21, 1919,  to  May  2, 1921,  he  was  dis- 
abled in  a  sense  that  he  had  decreased  earning  power, 
and  on  which  latter  date  disability  ceased. 

The  injuries  sustained  by  Arthur  Wright  were  acci- 
dental injuries,  and  arose  out  of  and  in  the  course  of 
his  employment. 

The  average  weekly  wage  of  Arthur  Wright  was 
the  sum  of  thirty-six  dollars  and  ninety-two  cents. 
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Award  of  compensation  is  hereby  made  against 
Standard  Shipbuilding  Corporation,  employer,  and 
the  Tra¥eler8  Insurance  Oompany,  insurance  carrier, 
to  Arthur  Wright,  injured  employee,  for  a  period  of 
twenty-four  and  two-thirds  weeks  from  November  11, 
1920,  to  M£^y  2, 1921,  at  the  rate  of  one  dollar  and  fif  ty^ 
four  oents  per  week,  amounting  to  thirty-seven  dollars 
and  ninety-nine  cents,  on  account  of  reduced  earnings, 
and  case  is  hereby  6l!osed. 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen  ^s  Compensation  Law  Made  by  Fanny 
Fbear,  Dependent  Mother,  and  Geobgb  Fbbab, 
Dependent  Father,  on  Account  of  the  Death  of 
WiiiLiAM  Fbear,  Deceased,  against  George  Ellis, 
Employer,  and  The  Travelers  Insurance  Company, 
Insurance  Carrier 

Death  Case  No.  TOOISS-B 

(State  Industrial  Board,  November  25,  1921) 

Death  reanlting  from  bams  received  in  ooniae  of  employmen^^ 
award  to  dependent  father  and  mtfther. 

Deceased  employee,  while  cleansing  a  motor-cycle  at  the  plant 
of  his  employer,  spilled  a  pan  of  gasoline  on  his  clothing.  A 
match  lighted  by  a  customer  of  deceased's  employer  ignited  the 
clothing  of  deceased  whereby  he  received  bums  from  which  he 
died.  Award  made  to  dependent  father  and  mother  based  upon 
the  consideration  that  the  wages  of  deceased,  under  normal 
conditions,  would  be  expected  to  increase. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Board  at  the  Court  House,  Elmira,  N.  T., 
on  iSeptember  29, 1920,  October  29, 1920,  December  30, 
1920,  and  April  28,  1921. 

The  State  Industrial  Board  by  virtue  of  chapters 
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50  and  60  of  the  Laws  of  1921  is  the  successor  of  the 
State  Industrial  Commission,  in  this  ease. 

Benjamin  C.  Loder,  for  employer  and  insurance 

carrier. 

James  0.  Scbring,  for  claimants. 
Claimants  in  person. 

By  the  Board. — All  the  evidence  having  been  heard 
and  duly  considered,  the  State  Industrial  Board 
makes  its  conclusions  of  fact  and  award  as  f oll'ows : 

On  August  5, 1920,  the  day  on  which  William  Frcar 
sustained  the  injuries  which  resulted  in  his  death  on 
August  6,  1920,  he  resided  at  108  Sullivan  street, 
Elmira,  N.  Y.,  and  was  -employed  as  a  helper  by 
George  Ellis,  with  oflSce  and  principal  place  of  busi- 
ness at  651  Lake  street,  Elmira,  N.  Y. ;  said  employer 
being  engaged  as  a  motor-cycle  and  bicycle  dealer,  and 
operating  in  connection  therewith  a  repair  shop. 

On  August  5,  1920,  while  the  said  William  Frear 
was  engaged  in  the  regular  course  of  his  employment, 
and  while  cleansing  a  motor-cycle  at  the  plant  of  his 
employer,  a  pan  of  gagoline  spilled  on  his  clothing, 
whereupon  a  match  lighted  by  OflScer  Smith,  a  cus- 
tomer of  deceased's  employer,  and  with  whom  the 
deceased  had  been  talking,  in  some  way  ignited  the 
deceased's  clothing,  whereupon  deceased  received 
burns  from  which  he  died  on  August  6,  1920. 

The  injuries  which  resulted  in  the  death  of  William 
Frear  were  accidental  injuries,  and  arose  out  of  and 
in  the  course  of  his  employment. 

At  the  time  of  said  accident  William  Frear,  the 
deceased,  was  of  the  age  of  seventeen.  Under  normal 
conditions  his  wages  would  be  expected  to  increase. 
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The  average  weekly  wage  of  William  Frear,  taking 
into  consideration  the  fact  that  under  normal  condi- 
tions his  wages  would  be  expected  to  increase,  is 
determined  at  twenty-four  dollars  and  four  cents. 

William  Frear  left  him  surviving  no  wife  or  child 
under  the  age  of  eighteen  years,  but  left  him  surviv- 
ing Fanny  Frear,  dependent  mother,  aged  forty  y6ars, 
and  George  Frear, .  dependent  father,  aged  forty-six 
years,  both  dependent  upon  him  at  the  time  of  said 
injury  and  death,  the  claimants  herein. 

Award  of  compensation  is  hereby  made  against 
George  Ellis,  employer,  and  the  Travelers  Insurance 
Company,  insurance  carrier,  to  the  dependent  mother 
and  dependent  father  of  William  Frear,  deceased 
en\ployee,  as  follows:  To  Fanny  Frear,  dependent 
mother,  aged  forty  years,  at  the  rate  of  six  dollars  and 
one  cent  weekly,  during  dependency;  and  to  George 
Frear,  dependent  father,  aged  forty-six  years,  at  the 
rate  of  six  dollars  and  one  cent  weekly,  during 
depend*ency. 

Present  payment,  pursuant  to  said  award,  is  due 
and  payable  in  the  sum  of  $120.20  to  Mrs.  Fanny 
Frear,  dependent  mother,  covering  period  from 
August  6,  1920,  to  December  24,  1920;  and  the  same 
period  payable  to  the  dependent  father,  George  Frear, 
in  the  sum  of  $120.20.  Future  payments  of  $12.02 
each  every  two  weeks  to  the  mother,  and  $12.02 
each  every  two  weeks  to  the  father,  while  dependency 
exists. 

Further  awarded  in  the  sum  of  $100  to  W.  E.  Vunck, 
on  account  of  th-e  funeral  exx>ense8  of  the  death  of 
William  Frear,  deceased. 
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